
 
 September 16, 2011 

 

 
BY ELECTRONIC MAIL 

 
Jennifer Maiolo 
Bureau of Land Management 
Little Snake Field Office 
455 Emerson St. 
Craig, CO 81625 
jmaiolo@blm.gov 
 
Re: Sage Creek Coal Lease Environmental Assessment,  
 
Dear Ms. Maiolo: 

 
WildEarth Guardians and the Sierra Club submit the following comments and exhibits in 

response to the Bureau of Land Management’s (“BLM’s”) proposal to issue a coal lease by 
application to Sage Creek Coal Company, LLC, which is part of Peabody Energy, to develop a 
400 acre federal coal lease in the Little Snake Field Office of Routt County, Colorado (hereafter, 
we refer to the BLM’s proposal as the “Sage Creek coal lease” or “Sage Creek LBA”).1  As part 
of the proposal, the BLM has prepared a draft Environmental Assessment (“EA”), which is also 
the subject of our comments.  Notice of the BLM’s proposal and of the availability of the draft 
EA were published on June 28, 2011.  2In accordance with the BLM’s federal register notice, 
these comments are being submitted electronically before the close of business, which we 
reasonably presume to be 5:00 P.M., on September 16, 2011. 

 
We request that the BLM either prepare a full environmental impact statement (“EIS”) or 

revise the EA in accordance with the National Environmental Policy Act (“NEPA”) to address a 
number of shortcomings in the analysis that has been presented so far, as well as to address a 
number of potentially significant impacts.  In terms of context and intensity, it appears that the 
proposed action poses potentially significant direct, indirect, and cumulative impacts to wildlife, 
lands, air quality, greenhouse gas (“GHG”) emissions, and other resources.   

 

                                                 
1 In these comments, we identify exhibits according to the section in which they appear.  Thus, in 
the “Introduction,” we identify exhibits with the letter “I” and a number.  In the “Overall 
Concerns” section, we identify exhibits with the letter “O.”  In the section regarding methane 
mitigation alternatives, we identify exhibits with the letter “M.”  In the section regarding air 
impacts, we identify exhibits with the letter “A.” 
2 See 76 Fed. Reg. 37826-37827 (June 28, 2011). 
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Although the BLM often dismisses preparing an EIS, arguing that an EA is functionally 
equivalent, this is simply not true.  An EIS requires greater public involvement and transparency, 
is required to meet higher standards of data quality and analysis, and most importantly requires 
that greater attention be given to alternatives that may provide greater environmental protection.  
In any case, the EA at hand is so extremely inadequate that a finding of no significant impact 
(“FONSI”) would be wholly unsupported.  An EIS is clearly warranted in light of this 
inadequacy. 

 
A revised EA or EIS is also warranted because the current EA fails to provide us 

sufficient information upon which to develop effective and meaningful comments for the BLM.  
Our comments below are lengthy, but it is largely due to the fact that the BLM has not provided 
us sufficient information upon which to focus or narrow our comments.  For example, the BLM 
rejected an alternative to require methane capture and use based on the environmental impacts 
and economic infeasibility of such an alternative.3  However, the EA neither provides nor cites 
any actual analysis or assessment of the impacts of this potential alternative for us to effectively 
scrutinize and comment upon this justification.  Thus, we are forced to broadly comment and 
provide as much information as possible so that we have some hope of providing sufficient 
information so that the BLM may reconsider this unsupported conclusion.  We submit that such 
an approach to NEPA is not contemplated by the Act or its implementing regulations.  Worse, it 
puts us at a disadvantage because fundamentally, we simply have no meaningful understanding 
of what the BLM is actually authorizing in terms of environmental impacts.  NEPA was not 
meant to be a guessing game and we strongly urge the BLM to revisit its analysis and take 
reasonable steps to ensure the public is adequately informed.    
 
 
INTRODUCTION 

 
In recent news articles, Colorado BLM spokesman Steven Hall has commented on behalf 

of the entire BLM that, “The BLM is committed to the development of coal,”4 indicating that the 
BLM is solely committed to the development of coal.  It is extremely unfortunate and that the 
BLM would take this view given its mandate to balance the management of minerals 
development with the protection of irreplaceable resources such as wildlife, water quality, clean 
air, and public lands.  More specifically, the BLM’s comments indicate that there may be no 
objective process behind the proposed coal lease or the draft EA, but rather that the BLM is 
solely “committed to the development” of the Sage Creek coal lease, regardless of the impacts or 
other implications to the Agency’s multiple use management obligations.  Clearly the BLM, as 
indicated by Steven Hall’s comments, may be predetermining the approval of the Sage Creek 
coal lease.  We submit these comments in the hopes that the BLM may once again embrace its 
stewardship roots and honorable duty to balance resource development with the protection of 
other valuable public resources. 
                                                 
3 See EA at 3 
4 See “Coal mine proposal faces slew of hurdles,” Grand Junction Daily Sentinel, (May 16, 
2011), available at 
http://www.gjsentinel.com/special_sections/articles/coal_mine_proposal_faces_slew (last 
accessed Sept. 16, 2011). 



 3 

 
In this case, the Sage Creek coal lease would allow Peabody Energy to develop a brand 

new coal mine next to its existing Foidel Creek coal mine in Routt County.5  Although the 
proposed action would issue only a federal coal lease for 3.2 million tons of coal underlying 
approximately 400 acres, the EA indicates that reasonably foreseeable impacts associated with 
the proposed action include the development of private and state-owned coal reserves, surface 
impacts associated with new mining facilities, including processing and loadout facilities, 
transfer points, train loadouts, ventilation shafts, among other likely impacts. 

 
The BLM’s proposal and EA suffer from a number of significant flaws and we object to 

the Agency’s proposal.  For one thing, although the BLM admits that mining coal is a “logical 
consequence” of issuing a coal lease,6 the EA does not analyze and assess all reasonably 
foreseeable impacts associated with the “logical consequence” of mining.  Such “logical 
consequences” include direct impacts associated with mining private and State-owned coal 
reserves, the development of surface facilities, including processing and loadout facilities, 
transfer points, train loadouts, ventilation shafts, and other surface impacts that will be a “logical 
consequence” of issuing the proposed coal lease. 

 
Additionally, the BLM appears to entirely overlook analyzing and assessing actions that 

are directly connected to the proposed action.  For example, one week ago, the BLM announced 
a proposal to authorize Sage Creek Coal Company to conduct coal exploration activities in the 
vicinity of the Sage Creek coal lease area.7  Obviously Sage Creek Coal Company intends to 
expand its reserves in the vicinity of the proposed Sage Creek coal lease area, yet the BLM does 
not even mention this intent, let alone analyze or assess the reasonably foreseeable consequences 
of both allowing further exploration activities and potentially expanded mine development 
associated with the new Sage Creek coal mine. 
 

Compounding things, the BLM has completely overlooked the cumulative impacts of 
issuing the proposed coal lease.  Notably, the BLM has not addressed the cumulative impacts of 
coal mining and related activities, both within and beyond the Little Snake Field Office.  These 
impacts include the reasonably foreseeable cumulative impacts associated with other coal mining 
operations, for example at the Colowyo, Trapper, and Foidel Creek coal mines, which are all 
located in the Little Snake Field Office, the cumulative impacts associated with railroad hauling 
of coal, the cumulative impacts associated with truck traffic related to mining operations, and the 
cumulative impacts of the Hayden and Craig coal-fired power plants, both of which burn coal 
produced entirely from the Foidel Creek, Colowyo, and/or the Trapper coal mines and both of 
which are located in the Little Snake Field Office of the BLM.   

 

                                                 
5 See Exhibit I-1, Craig Daily Press, “New Coal Mine Proposed in Routt County,” (April 3, 
2010), available at http://www.craigdailypress.com/news/2010/apr/03/new-coal-mine-proposed-
routt-county/ (last accessed Sept. 16, 2011). 
6 See EA at 19. 
7 See 76 Fed. Reg. 55701 (Sept. 8, 2011). 
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In addition, we are concerned that the BLM has failed to comply with a number of basic 
requirements of the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321, et seq. and 
its implementing regulations, 40 C.F.R. § 1500, et seq., the Federal Land Policy and 
Management Act (“FLPMA”), 43 U.S.C. § 1701, et seq., the Endangered Species Act (“ESA”), 
16 U.S.C. § 1531, et seq., and the BLM’s own coal leasing regulations, 43 C.F.R. § 3420, et seq.  
The BLM has failed to adequately analyze and assess, and in some cases entirely failed to 
analyze and assess impacts, including impacts to air quality, lands, wildlife, and other resources, 
has failed to consider a range of reasonable alternatives, and in some cases provided arbitrary 
justification for not analyzing in detail certain reasonable alternatives, and has entirely failed to 
analyze and assess a number of direct, indirect, and cumulative impacts, as well as connected 
actions associated with the proposed action.  Furthermore, the BLM has failed to demonstrate 
that the proposed coal lease is consistent with FLPMA, failed to appropriately consult with the 
U.S. Fish and Wildlife Service with regards to the proposed action, and failed to comply with its 
own coal leasing regulations.   

 
Our concerns are amplified by the fact that the draft EA is devoid of any substantive 

analysis of impacts and fails to disclose even rudimentary details regarding the proposed action 
and the “logical consequences” that would flow from approval of the proposed action.  Notably, 
the disclosure of the affected environment does not provide sufficient information upon which to 
understand the impacts of the proposed action.  There is extremely little detail provided 
regarding the actual resources that may be directly and indirectly impacted by the proposed coal 
lease, including no maps detailing the location of certain resources (e.g., such as noxious weeds), 
little to no quantitative data regarding the number or extent of certain resources (e.g., such as 
wildlife inventory data), and little to no other information that reflects the actual, on-the-ground 
affected environment.  Although NEPA regulations require a “succinct,” disclosure of the 
affected environment, this does not mean that the BLM is allowed to forego providing adequate 
information upon which to ensure well-informed decisionmaking. 

 
Worse, the EA appears to defer to state agencies—such as the Colorado Division of 

Reclamation, Mining and Safety (“DRMS”) and the Colorado Air Pollution Control Division 
(“APCD”)—to complete certain analyses in accordance with NEPA.  For instance, the EA defers 
to DRMS to analyze impacts to nesting birds, including birds that are protected under the 
Migratory Bird Treaty Act.8  Yet NEPA does not apply to state actions and there is nothing in 
Colorado’s laws or regulations related to coal mining that require a functionally equivalent 
analysis of impacts to nesting birds as a condition of approving mine permits or other related 
actions.  Thus, the EA does not satisfy NEPA with regards to the analysis of impacts to 
migratory birds protected under the Migratory Bird Treaty Act and fails to ensure adequate 
protection of such birds in accordance with the Act. 

 
We are particularly troubled by the draft EA because the BLM in Colorado and elsewhere 

has normally taken steps to comprehensively and carefully analyze and assess impacts.  For 
instance, in the EIS prepared for the proposed Red Cliff coal mine and coal lease, the BLM 
disclosed in detail where proposed surface facilities would be constructed and operated, what 
impacts, including most all direct and indirect impacts, would flow from these activities, and 

                                                 
8 See EA at 10. 
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overall sought to meaningfully investigate, analyze, and assess nearly all potentially significant 
impacts.  See BLM, “Red Cliff Mine Draft Environmental Impact Statement,” available at 
http://www.blm.gov/co/st/en/BLM_Programs/land_use_planning/rmp/red_cliff_mine/documents
.html (last accessed Sept. 16, 2011).  We have excerpted and attached Chapters 2 and 4 of that 
EIS, which details the alternatives considered, as Exhibit I-2 to these comments.  Although we 
had concerns over the adequacy of that analysis, compared to the draft EA at hand, the Red Cliff 
EIS is a stellar example of the BLM’s commitment to the NEPA process.  Similarly, in a recent 
EIS prepared by the Wyoming BLM for the Hay Creek II coal lease, the Agency details the 
impacts of climate change, particularly in the American West.  See BLM, “Hay Creek II Coal 
Lease Final Environmental Impact Statement” at 4-123—4-125, available at 
http://www.blm.gov/wy/st/en/info/NEPA/documents/hpd/HayCreekII.html (last accessed Sept. 
16, 2011).  We have excerpted and attached Chapter 4 of this EIS as Exhibit I-3.  Similarly, 
although we expressed concerns over the Hay Creek II FEIS to the Wyoming BLM, it is of much 
higher quality and scientific integrity than the draft EA at hand.  At the least, we request that the 
BLM strive to meet the same level of analytical integrity and rigor that was met in preparing the 
Red Cliff EIS and Hay Creek II EIS.   

 
Overall, the proposal to issue the Sage Creek coal lease, as well as the draft EA, appears 

to come at the expense of an honest and open assessment of trade-offs and responsible 
stewardship.  The BLM indeed seems “committed to the development of coal,” as Steven Hall 
has indicated.  Our concerns are more specifically elaborated upon as follows: 
 
 
OVERALL CONCERNS WITH EA/PROPOSED ACTION 
 

The EA suffers from a number of flaws, indicating the BLM has not met NEPA’s basic 
burden of ensuring that environmental impacts are fully analyzed, assessed, disclosed, and 
considered in the development of alternatives, mitigation measures, and an ultimate decision.  
Among our primary concerns: 

 
• Cumulative impacts/connected actions related to coal are not addressed.  The EA fails 

to consider the cumulative impacts of other coal mining and coal-related activities 
occurring in the Little Snake Field Office, including mining at the Foidel Creek, 
Colowyo, and Trapper coal mines, rail traffic, truck traffic, and the Hayden and Craig 
coal-fired power plants.  The EA also appears to fail to consider the connected action 
of coal exploration at the Sage Creek mine.  The Agency is considering a pending 
coal exploration proposal for the exact same area now pending before the BLM.  See 
76 Fed. Reg. 55,701 (Sept.  8, 2011).  Additionally, the Little Snake Field Office is 
considering other coal leasing and exploration proposals, including the Pinnacle 
Mains coal lease (0065-EA) and coal exploration related to the Trapper coal mine 
(0092-EA).  We are particularly concerned over the cumulative impacts of these 
activities to air quality, wildlife (in particular sage grouse, Columbian sharp-tailed 
grouse, and threatened and endangered species such as the Colorado pikeminnow, 
humpback chub, and razorback sucker), wildlife habitat, and GHG emissions and 
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global warming.  The GHG emissions associated with the Craig and Hayden power 
plants alone amount to more than 14 million metric tons of carbon dioxide (“CO2”), 
more than 25% of all of Colorado’s GHG emissions.  Given that both Craig and 
Hayden burn coal from mines in the Little Snake Field Office, including the Foidel 
Creek, Trapper, and Colowyo mines, the BLM must address such cumulative 
impacts.9 
 

• Cumulative impacts related to oil and gas drilling and oil shale development are not 
addressed.  The EA fails to consider the cumulative impacts of oil and gas 
development and oil shale development in and around the Little Snake Field Office.  
We are particularly concerned over the cumulative impacts of these activities to air 
quality, water quality, wildlife and wildlife habitat, GHG emissions and global 
warming.  Although the EA generally identifies actions that may present cumulative 
impacts (see EA at 19), a general list of potential actions is insufficient under NEPA.  
The BLM must explicitly identify the activities that pose cumulative impacts with the 
proposed Sage Creek coal lease and analyze and assess those impacts just as the 
Agency must do with direct and indirect impacts.  If the cumulative impacts are 
significant, then the BLM must prepare an EIS. 

 
• Indirect impacts are not addressed.  The EA notes that this lease will provide coal for 

the new Sage Creek Mine and that the development of this coal is a “logical 
consequence” of issuing the proposed coal lease.  However, the EA lacks any 
information about the impacts of that mine, including an identification of the surface 
facilities and infrastructure that will be needed to support a new mine, as well the 
associated impacts of these facilities and infrastructure.  Although the BLM seems to 
assert that such impacts are not discernable at this time, the EA discloses that 
Peabody has very concrete plans in place for the Sage Creek coal mine and may have 
already received a permit from DRMS for the construction and operation of the new 
mine.  See EA at 24.  Further, the EA fails to disclose the amount of private and state-
owned coal that Peabody will access as a result of the proposed Sage Creek coal lease 
and the indirect impacts associated with mining that coal.  The EA also fails to 
address the indirect impacts of burning the coal that would be mined, including the air 
quality impacts, the waste impacts, and water quality impacts, all of which are 
reasonably foreseeable.  Indeed, the EA indicates that the Sage Creek mine will 

                                                 
9 According to Fuel Receipt Data for 2010 available from the Energy Information Administration 
(“EIA”), the Craig coal-fired power plant burned coal mined entirely from either the Trapper and 
Colowyo mines and the Hayden coal-fired power plant burned coal entirely from the Foidel 
Creek mine.  See Exhibit O-1, EIA, Fuel Receipts and Costs Data, Excerpts of Data for Craig 
and Hayden power plants (2010).  This data is fully available at 
http://www.eia.gov/cneaf/electricity/page/eia423.html (last accessed Sept. 16, 2011). 
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gradually replace the Foidel Creek coal mine.  See EA at 24.  Data from the EIA 
shows that the Foidel Creek coal mine currently fuels, either fully or partially, 15 
coal-fired power plants, including six in Colorado:  Cherokee, Craig, Hayden, Martin 
Drake, Ray Nixon, and Valmont.  See Exhibit O-2, EIA, Fuel Receipts and Costs 
Data, Excerpts for Foidel Creek Coal Mine (2010).  The BLM can easily investigate 
the air, water, and waste impacts of these and other power plants fueled by the Foidel 
Creek coal mine in order to reasonably assess the expected indirect impacts of issuing 
the proposed Sage Creek coal lease.  We are particularly troubled at the lack of an 
analysis of the fact that the Sage Creek coal mine will lead to greatly increased coal 
production in the Little Snake Field Office.  The EA indicates that the proposed Sage 
Creek Mine will produce “as much as 8 to 12 [million tons per year” of coal.  EA at 
24.  At the high end, that is 50% more than what the Foidel Creek mine has produced 
in the last three years.   

 
• The EA inappropriately defers to state agencies to complete federally required NEPA 

analyses.  Throughout the EA, the BLM defers to state agencies, including the 
Colorado DRMS and APCD, to complete NEPA analyses.  For example, the EA 
asserts that DRMS will analyze impacts to sage grouse and sharp-tailed grouse.  See 
EA at 11.  However, NEPA does not apply to state agencies and there is no indication 
that these agencies are in any way obligated to analyze and assess the impacts 
identified by the BLM.  We are similarly concerned that the BLM defers to state 
permitting, such as mining, air, and water permitting, as evidence of no significant 
impacts.  The BLM cannot blindly defer to state permitting processes as evidence of 
sufficient NEPA analysis and compliance with any substantive requirements, such as 
Resource Management Plan (“RMP”) requirements.  The BLM must independently 
analyze and assess impacts, consider a range of alternatives, and adopt mitigation 
measures to address any potentially significant impacts.  State permitting is not a 
substitute for the BLM’s environmental duties.   

 
• The EA inappropriately defers to yet-to-be determined NEPA analyses.  The issuance 

of a coal lease is an irretrievable commitment of resources.  Thus, the BLM cannot 
punt to future analyses, whether or not completed by the state, and fulfill its NEPA 
obligations.  Of primary concern is that by issuing the Sage Creek coal lease, the 
BLM will foreclose on the ability to consider and adopt reasonable alternatives to 
address environmental impacts.  Because the issuance of a coal lease conveys a right 
(indeed, a mandate) to develop the coal resource, the BLM cannot rely on future 
analyses prepared after the issuance of a coal lease as compliance with NEPA. 

 
• The EA fails to actually analyze impacts to sage grouse and sharp-tailed grouse.  The 

BLM does not actually analyze and assess impacts to sage grouse and sharp-tailed 
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grouse.  Instead, the BLM both asserts that DRMS will analyze the potential impacts 
of the new mine and that the company has provided a “Fish and Wildlife Plan” to 
protect sage and sharp-tail grouse.  EA at 11.  However, DRMS is not obligated to 
conduct any NEPA analysis and there is no indication that this state agency will or is 
capable of analyzing such impacts, and there is no analysis or information presented 
indicating that any “Fish and Wildlife Plan” will be effective at protecting these 
grouse species.  Notably, the BLM’s cousin land management agency, the U.S. Forest 
Service, requires restrictions on the timing of disturbance near concentrated sharp-
tailed and sage grouse breeding sites.  According to the 2005 Medicine Bow National 
Forest Land and Resource Management Plan, new disturbances are prohibited from 
March 1 through June 30 within 1 mile of breeding sharp-tailed grouse complexes 
and within 2 miles of sage grouse breeding complex.  See U.S. Forest Service, 
Revised Medicine Bow National Forest Land and Resource Management Plan (2005) 
at 1-40.10  We have attached Chapter 1 of this Land and Resource Management Plan 
as Exhibit O-3.   
 

• The BLM has failed to demonstrate that the proposed coal lease is in the public 
interest.  BLM’s coal leasing regulations require that an application for a coal lease 
“shall be rejected in total or in part if the authorized officer determines that…leasing 
of the lands covered by the application, for environmental or other sufficient reasons, 
would be contrary to the public interest.”  43 CFR  3425.1-8(a)(3).  Despite this 
explicit requirement, nowhere in the draft EA is there any assessment, or any 
discussion for that matter, as to whether the issuance of the Sage Creek coal lease 
would be contrary to the public interest. 

 
• The BLM has failed to comply with the Endangered Species Act.  The EA asserts that 

no threatened or endangered species are in the area.  Yet at least four listed species, 
the bonytail chub, Colorado pikeminnow, razorback sucker, and humpback chub 
inhabit the Yampa River watershed where the proposed Sage Creek coal lease is 
located.  It is inconceivable that, whether directly, indirectly, or cumulatively, the 
proposed action will not affect in any way these species, especially given that critical 
habitat for all four species includes portion of the Yampa River.  See 54 Fed. Reg. 
13374-13400 (March 21, 1994).  Thus, it is inconceivable that the BLM is not 
obligated to consult with the U.S. Fish and Wildlife Service in accordance with 
Section 7 of the Endangered Species Act to ensure the conservation of these species 
and their habitats.  We are particularly concerned that coal mining activities will 

                                                 
10 The Medicine Bow National Forest is part of the Medicine Bow-Routt National Forest 
complex, which is in the vicinity of the proposed Sage Creek coal lease and therefore is 
reasonable guidance to rely upon in assessing whether the BLM is adequately protecting sage 
grouse and sharp-tailed grouse. 
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directly and indirectly contaminate the Yampa River, affecting the species and their 
habitats.  In a recent draft biological opinion for the proposed Desert Rock coal-fired 
power plant in New Mexico, the U.S. Fish and Wildlife Service found that mercury 
and selenium emissions from the proposed power plant would jeopardize the 
continued existence of both the Colorado pikeminnow and razorback sucker, as well 
as adversely modify their critical habitat.  This draft biological opinion is attached as 
Exhibit O-4, and although it may be a draft, it still represents the best available 
science that should guide future BLM actions related to the Sage Creek coal lease.  In 
this case, we are very concerned that the Sage Creek coal lease will indirectly lead to 
mercury and selenium releases due to air emissions, water discharges, and potentially 
waste discharges from the Craig and Hayden coal-fired power plants, as well as other 
coal-fired power plants in the region, thereby contributing to contamination in the 
Yampa River.  According to the EPA Toxic Release Inventory data, both the Craig 
and Hayden power plants release selenium and mercury into the air, water, and 
through their respective waste streams.  See e.g. Toxic Release Inventory data for 
Hayden Power Plant, attached as Exhibit O-5.  The BLM must address such indirect 
impacts to threatened and endangered species and appropriately consult with the U.S. 
Fish and Wildlife Service over these impacts. 

 
Our more specific concerns over the EA and the proposed action are as follows: 

 
I. THE EA FAILS TO COMPLY WITH NEPA 

 
NEPA is the “basic national charter for protection of the environment[,]” and the 

“centerpiece of environmental regulation in the United States.”11  When BLM issues an EA, it 
must take a “hard look” at the environmental impacts of the project and the information relevant 
to its decision.12  In taking the required “hard look,” an EA must “study, develop, and describe” 
reasonable alternatives to the proposed federal action.13  This alternatives analysis “is at the heart 
of the NEPA process, and is ‘operative even if the agency finds no significant environmental 

                                                 
11  New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 703 (10th Cir. 2009) (“centerpiece”); 
40 C.F.R. § 1500.1(a) (“charter”). 
12  Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 711–12 (10th Cir. 2010); Bill 
Barrett Corp., 177 IBLA 214, 235 (2009). 
13  42 U.S.C. § 4332(2)(E); Native Ecosystems Council v. U.S. Forest Serv., 428 F.3d 1233, 
1245 (9th Cir. 2005); 40 C.F.R. § 1508.9(b) (an EA “[s]hall include brief discussions . . . of 
alternatives”).   
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impact.’”14 Accordingly, “[i]nformed and meaningful consideration of alternatives” is “an 
integral part of [NEPA’s] statutory scheme.”15  
 

When an agency prepares an EA, “all reasonable alternatives” must be considered and an 
alternative is generally “reasonable” if it advances the purpose of the proposed project.16  When 
BLM considers all reasonable alternatives, it “ensures that it has considered all possible 
approaches to, and potential environmental impacts of, a particular project; as a result, NEPA 
ensures that the ‘most intelligent, optimally beneficial decision will ultimately be made.’”17  
When eliminating an alternative from consideration in an EA, an agency must provide an 
“appropriate” explanation “as to why an alternative was eliminated.”18   
 

Further, BLM cannot predetermine or prejudge the result of its environmental analysis in 
an EA.19  The Tenth Circuit has explained that “the comprehensive ‘hard look’ mandated by 
Congress and required by [NEPA] must be timely, and it must be taken objectively and in good 
faith, not as an exercise in form over substance, and not as a subterfuge designed to rationalize a 
decision already made.”20  Similarly, CEQ’s NEPA regulations state that NEPA documents shall 
not “justify[] decisions already made” and “will not be used to rationalize or justify decisions 
already made.”21 

 
In this case, the BLM further failed to adequately analyze a number of potentially 

significant impacts and failed to consider a range of reasonable alternatives to address certain 
potentially significant environmental impacts.  Overall, it does appear that BLM has prejudged 
the outcome in this case and has simply cobbled together a cursory analysis in order to support 
its commitment to coal mining.  Our specific concerns regarding NEPA compliance are as 
follows:  

 

                                                 
14  Dine Citizens Against Ruining Our Env’t v. Klein, 747 F. Supp. 2d 1234, 1254 (D. Colo. Oct. 
28, 2010) (quoting Greater Yellowstone Coal. v. Flowers, 359 F.3d 1257, 1277 (10th Cir. 
2004)); see also 40 C.F.R. § 1502.14.   
15  Se. Alaska Conservation Council v. Fed. Highway Admin., No. 09-35551, slip op. 5891, 5904 
(9th Cir. May 4, 2011). 
16  Native Ecosystems Council, 428 F.3d at 1246–47 (emphasis added); see also Bob Marshall 
Alliance v. Hodel, 852 F.2d 1223, 1229 (9th Cir. 1988) (“[A]ny proposed federal action 
involving unresolved conflicts as to the proper use of resources triggers NEPA’s consideration of 
alternatives requirement, whether or not an EIS is also required.”). 
17  Wilderness Soc’y v. Wisely, 524 F. Supp. 2d 1285, 1309 (D. Colo. 2007) (quoting N. Alaska 
Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 978 (9th Cir. 2006)) (emphasis added). 
18  Native Ecosystems Council, 428 F.3d at 1246; see also Wilderness Soc’y, 524 F. Supp. 2d at 
1309. 
19  See, e.g., Forest Guardians, 611 F.3d at 713–19.   
20  Id. at 712 (quoting Metcalf v. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000)). 
21  40 C.F.R. §§ 1502.2(g), 1502.5. 
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A. The EA Fails To Sufficiently Analyze Reasonable Alternatives That Would 
Reduce or Mitigate the Project’s GHG Emissions. 
 

Despite the substantial GHG emissions resulting from the Sage Creek coal lease, BLM 
did not analyze in detail any alternative in the EA that would reduce the project’s greenhouse gas 
emissions.22  Instead, under the proposed action, Sage Creek will almost certainly emit methane 
directly into the air, without any controls and without any real mitigation.  Yet several practical 
and effective control technologies and mitigation measures exist to reduce the proposed mine’s 
methane emissions, such as methane flaring, methane capture, combustion of ventilation air 
methane (VAM), and carbon offsets.  None of these alternatives would hinder the project’s 
purpose of allowing Peabody to develop the federal coal resources while giving due 
consideration to the protection of other resource values.23  Consequently, BLM should have 
thoroughly analyzed these controls and mitigation measures as alternatives in the EA.  After all, 
Secretary Salazar has declared that the Department of the Interior “is responsible for helping 
protect the nation from the impacts of climate change.”24  Consequently, BLM did not 
adequately consider “a substantial environmental question of material significance to the 
proposed action,” thus violating NEPA.25 
 

Indeed, the extent of the potential impacts from methane emissions is not clear as the EA 
fails to disclose even generally what those emissions might be.  Citing a lack of “specific 
information regarding the potential construction and operations” of the proposed mine, the EA 
finds that it is “not possible to estimate the quantities of greenhouse gases that may be emitted as 
a result of the coal mine operations.”26  This claim is made despite the fact that the total amount 
of coal to be extracted is known (3.2 million tons),27 that the general composition of the coal is 
known (low-sulfur compliant bituminous coal),28 and that an adjacent underground coal mine is 
currently operating (Foidel Creek Mine).29  Although natural variations are expected to occur and 
operational factors will play a role, there is clearly enough information available for BLM to 
present at least a range of methane emission figures – as well as figures related to the likely 
emissions from mine operations and equipment – to allow for a proper framing of the discussion 
of potential impacts. BLM must include such information if the costs of obtaining it are not 
exorbitant, or explain why it cannot.  See 40 C.F.R. 1502.22.  The mere fact that Peabody is 
proposing to lease this tract means that Peabody has some idea how its mine will be configured; 
what coal seam will be mined; and the general character of the methane likely to be found there, 
and some idea as to the “construction and operation” of the mine in which it is proposing to 

                                                 
22  EA at 3-4.   
23  Id. at 1.   
24  Interior Secretary Order No. 3289, at 2 (Exh. M1). 
25 See Powder River Basin Res. Council, 180 IBLA at 48. 
26 EA at 20. 
27 Id. 
28 EA at 22. 
29 See, e.g., EA at 12. 
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invest tens of millions of dollars.  Further, the EA admits that over a year ago Peabody received a 
permit to operate the Sage Creek Mine.  EA at 3 (“A [DRMS] permit to conduct underground 
mining at the Sage Creek Mine was issued August 20, 2010”).  Peabody has already submitted 
thousands, if not tens of thousands, of pages of documents describing its mine to the state agency 
regulating coal mining. 
 

In the past, agencies and coal companies have alleged perceived regulatory or safety 
obstacles, or a lack of technology at the commercial scale, to dismiss considering in detail 
alternatives to venting and wasting methane.30  These obstacles are not only exaggerated, but 
reflect a failure of the agency to rigorously explore and objectively evaluate alternatives to 
wasting methane.  Indeed, methane capture and flaring and other techniques are proven and in 
use in many parts of the United States and the world (there are more than 220 coal mine methane 
projects worldwide in 14 countries, according to the World Coal Association).31 
 

Further, BLM has broad authority to condition coal leases to protect surface resources, 
which are impacted and will continued to be impacted by climate change.  BLM’s ability to 
impose conditions on the development of federal coal is at its greatest when the coal is leased, 
because the Department has broad authority then to condition the lease.  The Mineral Leasing 
Act states that “[t]he Secretary of the Interior is authorized to prescribe necessary and proper 
rules and regulations and to do any and all things necessary to carry out and accomplish the 
purposes of [the Act].”32   
 

Any NEPA document’s failure to consider alternatives that would reduce or offset 
methane emissions—alternatives which other mines and countries are adopting—would not only 
violate NEPA but represent a huge missed opportunity.  BLM has the opportunity to spur 

                                                 
30  Specifically, concerns that MSHA will not permit methane mitigation projects are unfounded.  
See E. Sherer, “MSHA and Coal Mine Methane,” presented at the U.S. EPA Coalbed Methane 
Outreach Programs 2010 U.S. Coal Mine Methane Conference, October 2010, attached as 
Exh. M2 (identifying MSHA approvals that can be obtained for capturing, flaring, and VAM 
reduction).  In fact, MSHA informed BLM last year that “the [MSHA] would consider any mine 
operators[’] plan to flare gas as their location.”  Letter from Allyn Davis, District Manager, 
MSHA, to Desty Dyer, Mining Engineer, BLM (May 18, 2010), attached as Exh. M3. 
31 World Coal Association, “Coal Mine Methane,” available at: 
http://www.worldcoal.org/coal/coal-seam-methane/coal-mine-methane/ and last viewed 
September 14, 2011, attached here as Exh. M4.  See, also, Sindicatum, “Coal Mine Methane,” 
available at: http://www.sindicatum.com/portfolio_category/cmm/ and last viewed September 
14, 2011 (documenting the coal mine methane portfolio of a sustainable resources company with 
the backing of investors that include “three leading US university endowments, five prominent 
US charitable foundations and global financial institutions representing the commodity, banking, 
insurance and alternative investment sectors” and thereby demonstrating the economic attraction 
of methane mitigation to sophisticated investors), attached here as Exh. M5. 
32 30 U.S.C. § 189; see also id. at § 207 (“The [coal] lease shall include such other terms and 
conditions as the Secretary shall determine.”); 43 C.F.R. § 3475.1 (the Secretary “may add such 
additional stipulations and conditions as he/she deems appropriate” to coal leases). 
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innovation and take a leadership role in addressing climate change.  The Secretary of the Interior 
has urged his Department to do so, stating that DOI is “taking the lead in protecting our 
country’s water, land, fish and wildlife . . . from the dramatic effects of climate change that are 
already occurring.”33  Secretary Salazar has recognized the importance of DOI’s duty to combat 
climate change, declaring that DOI “is responsible for helping protect the nation from the 
impacts of climate change.”34  Here, BLM must not take a passive “wait and see” approach on 
climate change while other countries move forward.  Instead, the agencies must consider the 
measures identified below as reasonable alternatives or reasonable mitigation measures. 
 

In reviewing a similar coal LBA EA, a BLM Air Quality Specialist recognized that the 
agency has a duty to consider alternatives to reduce or mitigate the greenhouse gas emissions of 
coal mining.  According to the BLM Air Quality Specialist:  “Clearly, there are very real 
limitations to the applicability of CMM [coal mine methane] projects.  However, they have been 
successfully demonstrated in many places and we need to fully and honestly explore the 
possibilities before we claim that we can not require or even allow them at Oxbow.”35 
 

Indeed, the EPA Coalbed Methane Outreach Program (CMOP) recently reported that 
within the United States in 2008, there were fourteen active underground mines with coal mine 
methane mitigation projects that recovered and used 37 billion cubic feet of methane.36  At a 
CMOP-sponsored conference in Fall 2010, information was presented on active and planned coal 
mine methane mitigation projects around the world, including in China, Mongolia, and the 
United States.37  There is a long and safe history of mitigation through flaring at working coal 
mines in the United Kingdom, Australia, and elsewhere.  Russia has recently launched its first 
coalbed methane to energy project.38  Hundreds of coal mine methane reduction projects are 
                                                 
33  Interior Secretary Order No. 3289, at 1 (Exh. M1). 
34  Id. at 2. 
35  Email from Aaron Worstell, BLM, to Barbara Sharrow, BLM (May 7, 2009 2:11 PM) 
(emphasis added), attached as Exh. M6. 
36  Pamela Franklin et al., EPA Activities to Promote Coal Mine Methane Recovery, presented at 
the U.S. EPA Coalbed Methane Outreach Programs 2010 U.S. Coal Mine Methane Conference, 
October 2010, at 7, attached as Exh. M7. 
37  See, generally, presentations from the U.S. EPA Coalbed Methane Outreach Programs 2010 
U.S. Coal Mine Methane Conference, October 2010: M. Cote, Tai Xi Coal Group Coal Mine 
Methane Feasibility Study, attached as Exh. M8; J. D’Amico, Coal Mine Methane “Recovery & 
Utilization” Strategies, attached as Exh. M9; N. Duplessis, Pioneering VAM Oxidation, attached 
as Exh. M10; and, C. Talkington, “Achieving Near-zero Methane Emissions Coal Mining,” 
attached as Exh. M11.  See also Yuecheng Coal Mine Methane Power Generation Project Clean 
Development Mechanism Project Design Document Form, March 25, 2011, attached as Exh. 
M12, and Guizhou Coal Mine Methane Power Generation Project Design Document Form, 
August 23, 2011, attached as Exh. M13, for  examples of the details of mitigation projects. 
38  GE, “Russia to begin producing Power from Coal Bed Methane,” February 15, 2011, 
available at http://www.genewscenter.com/content/detail.aspx?ReleaseID=11912& 
NewsAreaID=2 (last viewed May 6, 2011), attached as Exh. M14. 
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planned throughout the world.39  Major business interests have recognized the potential markets 
that could flow from coal mine methane mitigation.40  Mitigation of coal mine methane is clearly 
a rapidly maturing field.41 
 

Given BLM’s admission that coal mine methane pollution mitigation alternatives “have 
been successfully demonstrated in many places,” and the proven history of viable mitigation 
projects in the United States, BLM must “fully and honestly explore” any such alternative 
possibilities in any subsequently prepared NEPA document.42 

1. The EA Fails To Analyze In Detail A Reasonable Alternative To 
Offset The Lease’s Greenhouse Gas Emissions. 

BLM must consider in detail an alternative that would require the winner of the LBA to 
offset GHG emissions from the lease.43  As explained in previous comment letters, such an 
alternative was reasonable. 

There are numerous precedents and existing mechanisms through which project 
developers can offset their global warming impacts.  California state agencies have, on several 
occasions, required such offsets as a condition of approving construction of projects that would 
release significant quantities of greenhouse gases.  For example, the State of California and 
ConocoPhillips entered an agreement in 2007 that required the company to offset greenhouse gas 
emissions caused by the company’s proposed refinery.44 Similarly, Minnesota law prohibits the 
construction of certain new coal-fired power plants that would worsen carbon emissions unless, 
inter alia, “the project proponent demonstrates to the Public Utilities Commission’s satisfaction 
that [the proponent] will offset the new contribution to statewide power sector carbon dioxide 

                                                 
39  See D. Claughton, “Clean Coal Projects Funded,” ABC Rural, June 8, 2010, 
http://www.abc.net.au/rural/content/2010/s2921412.htm?site=sydney (last viewed May 6, 2011), 
attached as Exh. M15; IEIA, “Test Plan, Methane capture from the Zory Mine borehole, 
Methane to LNG Zory Coal Mine Project, Assistance Agreement: XA-83396101-0,” April 2009, 
attached as Exh. M16; Global Methane Initiative, Projects, available at 
http://www.globalmethane.org/projects/index.aspx?sector=coal (last viewed May 2, 2011), 
attached as Exh. M17. 
40 See, Cummins Power Generation Inc. , “Coal Mine Methane Gas Generator Sets,” 2009, 
attached as Exh. M62. 
41  United Nations ECE and Methane to Markets Partnership, Best Practice Guidance on 
Effective Methane Drainage and Use in Coal Mines, 2011, attached as Exh. M18; see Figure ES-
1 (at xvi) for a breakdown of approximately 240 known utilization and abatement projects. 
42  See email from Aaron Worstell to Barbara Sharrow (Exh. M6). 
43  See letter of E. Zukoski (Sept. 25, 2009) (Exh. M19) at 39. 
44  Settlement Agreement (Sept. 10, 2007), attached as Exh. M20. 
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emissions with a carbon dioxide reduction project,” including “by purchasing carbon dioxide 
allowances.”45  Other states have similarly embraced the use of carbon offsets.46   

The U.S. EPA has repeatedly urged land management agencies to consider offsets as a 
way to reduce the global warming impacts of agency actions, including, specifically, impacts of 
coal mine methane.  In a 2007 letter to the Forest Service concerning a proposal to permit 
methane drainage wells at the West Elk Mine, EPA specifically rejected a Forest Service 
statement that the alternative of GHG offsets was not reasonable: 

EPA believes that it is reasonable to consider offset mitigation for the release of 
methane, as appropriate.  Acquiring offsets to counter the greenhouse gas impacts 
of a particular project is something that thousands of organizations, including 
private corporation, are doing today.  For example, the U.S. Forest Service and 
National Forest Foundation launched a plan on July 23, 2007 to sell credits to 
those seeking to offset their greenhouse gas footprint by measuring carbon stored 
in trees on areas reforested after wildfires, tornados, and other catastrophic events.  
The asking price for the two pilot projects is $6 per metric ton of carbon 
dioxide.47 

As EPA suggested, numerous entities exist that permit developers to purchase carbon offsets that 
are third-party verified.  The Carbon Fund and the Climate Action Reserve both permit entities to 
purchase carbon “credits.”48  In 2009, the total U.S. carbon offset market was worth $74 million, 
with 19.4 million metric tons of CO2e in traded volumes.  The supply of credits in 2009 reached 
29 million tons of CO2e.49 

EPA made a similar recent request that the Forest Service consider alternatives that 
would offset GHG emissions concerning a proposal to log and burn certain forest lands in 
Colorado.  In its letter, EPA recommended that the Forest Service’s final NEPA document 
should “discuss reasonable alternatives and/or potential means to mitigate or offset the GHG 
emissions from the action.50  

Finally, the coal mining industry has prepared itself to shoulder costs for emitting GHGs.  
In a letter to BLM addressing the reasonable price of the coal to be mined from the Elk Creek 
                                                 
45 Minn. Stat. § 216H.03 subd. 4(b).   
46 See, e.g., Me. Rev. Stat. Ann. tit. 38, § 580-B(4)(c) (Maine law establishing greenhouse gas 
initiative that includes the use of carbon offsets). 
47  Letter of L. Svoboda, EPA to C. Richmond, GMUG National Forest (Aug. 6, 2007) at 7, 
attached as Exh. M21. 
48  See, e.g., www.carbonfund.org (Carbon Fund) (last visited September 15, 2011); 
www.climateactionreserve.org (Climate Action Reserve) (last visited September 15, 2011). 
49  See Point Carbon Research, “US Offset Markets in 2010: The Road Not Yet Taken” (Mar. 1, 
2010) at 1, attached as Exh. M22. 
50  See letter of L. Svoboda, EPA Region 8 to T. Malecek, Rio Grande National Forest (Oct. 27, 
2010) at 8 (emphasis added), attached as Exh. M23. 
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mine in the North Fork Valley, Oxbow Mining President James T. Cooper stated that “costs to 
account for methane emissions by EPA under a GHG Cap and Trade scenario will also increase 
the cost to recover this coal resource.”51  While offsets differ from cap and trade, both would 
effectively put a price on GHG emissions. 

Despite the fact that BLM has estimated some of the GHG impacts from the project, the 
fact that offsets have been required by other agencies, the fact that EPA has repeatedly requested 
that federal land managers consider offsetting the GHG impacts of proposed actions, the fact that 
numerous mechanisms exist to offset GHG impacts in the U.S., the fact that the coal mining 
industry  understands it might have to pay to mitigate  GHG impacts, and despite commenters’ 
past requests that BLM consider an offset alternative on similar projects, BLM failed to analyze 
a reasonable alternative that would require Peabody to offset some or all of its GHG impacts.  
BLM’s EA does not mention offsets.  Nor does it explain why BLM cannot consider offsets as a 
reasonable alternative.52  BLM thus failed to “explain its reasoning for eliminating an 
alternative” from consideration in an EA, as required by NEPA.  Wilderness Soc’y, 524 F. Supp. 
2d at 1309. 

BLM cannot allege that an alternative that would permit the agency to offer the Sage 
Creek LBA while requiring offsets would not fulfill the proposed action’s purpose and need.  
Such an alternative would allow Peabody to develop the federal coal resources while giving due 
consideration to the protection of other resource values.53   It would simply increase Peabody’s 
cost of doing so while mitigating some of the proposal’s damaging impacts.  Further, because 
BLM has failed to evaluate this alternative in any way, it cannot allege that the alternative is not 
economically feasible.  BLM certainly cannot argue that such an alternative is not technically 
feasible since purchasing carbon offsets is not technically demanding.  It simply would require 
Peabody to quantify the amount of CO2e emissions (in tons) that it would offset, find a reputable 
vendor or exchange, and pay the appropriate price per ton for verifiable credits.54 

For these reasons, BLM’s failure to consider the reasonable alternative of requiring 
Peabody to purchase carbon credits, and its failure to explain why it dismissed such an 
alternative, violate NEPA. 

                                                 
51  Letter of J. Cooper, Oxbow to Uncompahgre Field Office Manager, BLM (Sept. 25, 2009) at 
2, attached as Exh. M24. 
52  An undated, unattributed “Summary of public comments” in BLM’s files states only:  “No 
carbon equivalent for unregulated gas emissions has been established as a basis for off-site 
mitigations such as carbon offsets (or ‘carbon credits’).”  See “Summary of public concerns” (no 
date) (BLM project file) at un-numbered 1st page, attached as Exh. M25.  This explanation lacks 
a rational basis.  BLM can simply estimate the carbon equivalent of GHG emissions caused by 
the lease, and require the Mine to purchase offsets for the entire (or a partial) amount.  Further, 
the EA does not adopt this reasoning, since the EA fails to mention offsets at all. 
53 EA at 1. 
54  One company, Terrapass, is selling carbon offsets on the web for $5.95 per 1,000 pounds of 
CO2 equivalent.  See http://store.terrapass.com/store/c/18-Carbon-offsets.html (last viewed May 
6, 2011), pages printed at Exh. M26. 
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2. The EA Fails To Analyze In Detail Reasonable Alternatives To 
Reduce The Lease’s Greenhouse Gas Emissions By Combusting 
Ventilation Air Methane. 

The Sage Creek LBA EA does not describe the methane removal technique that will be 
employed at the mine.  It is possible that all of the methane projected to be released by Sage 
Creek mine each year will enter the atmosphere through the mine ventilation system.  Although 
more attention has been given to drainage and related methane capture techniques, mitigation 
alternatives also exist for ventilation air methane (“VAM”) and should be considered for the 
Sage Creek mine.   

A wealth of data demonstrates that VAM mitigation measures are technically and 
economically feasible, since such measures have been adopted at coal mines in the United States 
and around the world.  In fact, there is a long history of capturing and/or combusting methane, 
including VAM.55  Unlike methane emissions from drainage wells, VAM cannot be flared 
because the concentrations of methane in ventilation air are too dilute; so other technologies 
must be used to control VAM emissions.  EPA reports that technology is available and in use to 
harness VAM.56  These technologies permit coal mines to combust VAM even at very low 
concentrations.57  This combustion has been shown to destroy 95% or greater of VAM, greatly 
reducing global warming pollution emitted by a mine.58  MSHA has approved VAM mitigation 
projects and has established procedures for continuing to do so.59  Further, a variety of 
mechanisms exist to fund and/or partially offset the cost of coal mine methane mitigation 
systems.60 

                                                 
55  J. Somers and H. Schultz, Coal mine ventilation air emissions: project development planning 
and mitigation technologies, 13th United States/North American Mine Ventilation Symposium, 
2010, at 116, attached as Exh. M27. 
56  U.S. EPA, “Ventilation Air Methane (VAM) Utilization Technologies,” September 2009, at 1 
attached as Exh. M28. 
57  Id. at 1.  See also United Nations Economic Commission for Europe & Methane to Markets 
Partnership, “Best Practices Guidance for Effective Methane Drainage and Use in Coal Mines,” 
(Exh. M18) at 36 (“Current VAM technologies are generally not able to process methane 
concentrations below 0.2% without use of additional fuel, but research efforts are underway to 
lower the concentration threshold because VAM concentrations at many mines worldwide fall 
below 0.2%.”). 
58  D. Kosmack, “Capture and Use of Coal Mine Ventilation Air Methane,” (undated) at 79, 
excerpts attached as Exh. M29.  See also Durr Environmental and Energy Systems, “Securing 
Your VAM Investment with Proper RTO Technology,” presented at the 6th session of the Ad 
Hoc Group of Experts on Coal Mine Methane, United Nations Economic Commission for 
Europe, (Oct. 2010) at 4, attached as Exh. M30 (claiming methane conversion rate of up to 99% 
with Regenerative Thermal Oxidation technology). 
59  E. Sherer, “MSHA and Coal Mine Methane,” (Exh. M2), at 16-21. 
60  See, generally, U.S. EPA, Coal Mine Methane (CMM) Finance Guide, EPA-400-D-09-
001(July 2009) attached as Exh. M31. 
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EPA’s Coalbed Methane Outreach Project has recently identified four U.S. VAM 
mitigation projects using oxidation that are completed, underway, or planned:61 

• CONSOL Windsor Mine (closed) (MEGTEC vocsidizer) 

• Jim Walter Resources Mine No. 4 (Biothermica VAMOX) 

• CONSOL McElroy mine in West Virginia (Durr Ecopure technology)  

• CONSOL Enlow Fork mine in Pennsylvania  

The first VAM oxidation demonstration in the United States was carried out by CONSOL 
Energy at their abandoned Windsor coal mine.  This project illustrated that the oxidizer could 
“reliably convert very low concentrations of methane present in mine ventilation exhaust air to 
carbon dioxide and water” and determined “the quantity of useful energy that can be produced 
by the oxidation reaction.”62  The project achieved an efficiency of at least 95%.63 

Jim Walter Resources’ No. 4 Mine in Alabama has operated VAM-reduction 
technologies since March 2009.64  This project has been registered with the U.S. Climate Action 
Reserve (CAR), which helps fund the project.65  The Mine Safety and Health Administration 
(MSHA) approved this project, which has destroyed up to 98% methane and avoided over 
42,000 tons of CO2e emissions.66  The company intends to implement similar projects at “all 
current and future suitable ventilation shafts at Walter Energy’s coal mines,” with the first such 
project to be operational in 2011.67 

Another CONSOL Energy project has been developed to mitigate VAM emissions at an 
active West Virginia coal mine (CONSOL’s McElroy mine in Marshall County).  This project is 
“intended to demonstrate significant reductions in methane emissions, in a safe and proven 

                                                 
61  P. Franklin et al., “EPA Activities to Promote Coal Mine Methane Recovery,”(Exh. M7) at 
13. 
62  U.S. EPA CMOP, “Case Study: U.S. Demonstration of Ventilation Air Methane Oxidation 
Technology,” (July 2010) at 1, attached as Exh. M32. 
63  Id.  See also J. Sommers and H. Schultz, “Thermal Oxidation of Coal Mine Ventilation Air 
Methane (VAM),” presented at 12th U.S./North American Mine Ventilation Symposium (June 9-
11, 2008), at 12-14, available at http://www.smenet.org/uvc/mineventpapers/ppt/045.ppt (last 
viewed May 6, 2011), attached as Exh. M33. 
64  N. Duplessis, “Pioneering VAM Oxidation” (Exh. M10) at 4. 
65  U.S. EPA, Coalbed Methane Extra, Summer 2010, at 4, attached as Exh. M34. 
66  N. Duplessis, “Pioneering VAM Oxidation” (Exh. M10) at 4, 5, and 11. 
67  PR Newswire, “Biothermica and Walter Energy Agree to develop Ventilation Air Methane 
Projects,” October 5, 2010, available at http://www.prnewswire.com/news-releases/biothermica-
and-walter-energy-agree-to-develop-ventilation-air-methane-projects-104336578.html (last 
viewed May 6, 2011), attached as Exh. M35 at 1. 
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manner, and without any impact on mine operations or production.”68  A third CONSOL Energy 
project will reduce VAM emissions by 190,000 tons of CO2e a year at the Enlow Fork Mine in 
Pennsylvania.  This project was scheduled to be operational 2011 and will offer carbon offset 
credits through the CAR.69 

EPA has compiled a number of other examples of the use or destruction of VAM in coal 
mines in the United States and around the world.70  For example, in Australia, one coal mine is 
using ventilation air to generate power.71  In 2009, the U.S. and Chinese governments announced 
that technology developed in the United States to oxidize VAM would be used at a coal mine in 
China.  It is “expected to reduce greenhouse gas emissions by up to 200,000 tons of CO2 
equivalent per year.  The VAM project is expected to . . . commence operations by the end of 
2010 . . . . The VAM project will . . . capture[] and destroy[] about 95 percent of methane within 
the exhaust stream before it is released into the atmosphere.”72  The United States and China 
have also agreed to a joint project “to generate electricity from ventilation air methane (VAM) at 
a Chinese coal mine.”73  At least four more Chinese VAM projects are expected to be operational 
in the next two years.74  VAM technologies are sufficiently advanced and in use that EPA has 
elsewhere urged BLM to consider in NEPA documents “alternatives and/or mitigation measures 
to reduce the projected methane emissions, including . . . technologies such as oxidation of dilute 
methane emitted from ventilation shafts.”75 

Data from other coal mines in the region suggest that VAM reduction technologies in use 
in the U.S. and around the world could be technically feasible at this mine.  MSHA data from 
2008-2009 demonstrate that all of the sampled coal mines in MHSA’s District 9 are  producing 
methane in sufficient concentrations to operate a VAM oxidizer.  These data show methane 

                                                 
68 Coalbed Methane Extra, Summer 2010 (Exh. M34) at 3-4. 
69  Id. at 4; Business Wire, “Green Holdings Lists Landmark Coal Mine Methane Abatement 
Project with the Climate Action Reserve,” available at 
http://www.businesswire.com/news/home/20110314006272/en/Green-Holdings-Lists-
Landmark-Coal-Methane-Abatement (last viewed September 15, 2011), attached as Exh. M36. 
70  See EPA, “Ventilation Air Methane (VAM) Utilization Technologies” (Exh. M28). 
71  See BHP Billiton website, “World’s First Power Plant To Use Coal Mine Ventilation Air As 
Fuel,” available at http://www.bhpbilliton.com/bb/sustainableDevelopment/caseStudies/2008/ 
worldsFirstPowerPlantToUseCoalMineVentilationAirAsFuel.jsp (last viewed May 6, 2011) 
attached as Exh. M39. 
72  Environmental Protection Agency, Coalbed Methane Extra (Dec. 2009) at 2, attached as 
Exh. M38. 
73  Id. at 1. 
74  EPA, Coalbed Methane Extra, Summer 2010 (Exh. M34) at 4. 
75  Letter from Larry Svoboda, NEPA Program Director, EPA Region 8, to Melissa Smeins, 
BLM (Apr. 22, 2010) at 3 (“EPA New Elk Letter”), attached as Exh. M39. 
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concentrations of a minimum of 0.30,76   while VAM oxidizers are proven to operate reliably at 
concentrations as low as 0.2%.77 

The EA contains no description of VAM technologies and fails to address an alternative 
that would require Peabody to adopt VAM reduction.  The EA also fails to address the economic 
or technical feasibility of a VAM reduction alternative, despite the existence of substantial 
evidence showing such technologies in use in the U.S. and around the world, and the likelihood 
that such technologies would be effective at the Sage Creek Mine, based on the mine data 
described above.  Nor does the EA provide any basis for rejecting such an alternative, in 
violation of NEPA.  See Wilderness Soc’y, 524 F. Supp. 2d at 1309.78  Instead of a “hard look” 
at the alternative of VAM reduction, BLM took no look at all.  BLM must correct this failure in 
any subsequently prepared NEPA document. 

3. The EA Fails To Analyze In Detail Reasonable Alternatives That 
Would Require Methane Capture And Use. 

While methane, or natural gas, is a potent greenhouse gas, it is also a valuable commodity 
that can be captured, processed, and sold; or captured for use as a fuel to generate electricity or 
lighting at the mine.  As a result, many underground coal mines capture coal mine methane for 
sale or other uses as a fuel.  BLM eliminated a methane capture alternative from detailed analysis 
in the EA based on the summary statement: 
 

The methane capture alternative was eliminated from detailed analysis due to the 
environmental impacts and the economic infeasibility associated with the 
infrastructure required to capture the methane. The development and 
implementation of one or more alternative technologies for mitigating the release 
of methane is economically infeasible and technically difficult.  
 

EA at 3.  The EA’s statements are unfounded. 
 
First, BLM has no records of any kind demonstrating that it or anyone else has reviewed 

the costs and benefits of any alternative or mitigation measure to limit or offset methane from 
the Mine.  Through the Freedom of Information Act, WildEarth Guardians sought any records 
BLM might have supporting the EA’s statement that: “The development and implementation of 
one or more alternative technologies for mitigating the release of methane is economically 
infeasible and technically difficult.”  EA at 3.  BLM’s response, sent to Earthjustice on 
September 14, 2011, provided no documents that addressed either the costs or the technical 
difficulty of implementing any methane mitigation alternative.  The EA’s statement is thus 
without any basis, and arbitrary and capricious. 

                                                 
76  EPA, “U.S. Underground Coal Mine Ventilation Air Methane Exhaust Characterization,” 
2010, attached as Exh. M40, at 11.  As no  meaningful information is provided in the EA, we are 
forced to look to regional trends for this analysis. 
77  Id. at 1. 
78  As with carbon offsets, a VAM reduction alternative would fit the project’s purpose and need 
because it would still allow Peabody to recover and make beneficial use of the coal resources. 
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Second, a review of the literature on methane capture, however, clearly demonstrates that 
methane capture as an alternative does not merit dismissal without a detailed analysis. 

 
The United Nations notes that methane capture at mines for on-site lighting dates back to 

the 1800s, and “[s]ince the 1960s, increasing use has been made of drained gas, initially for mine 
boilers and industrial processes and then later for power generation, pipeline gas, and town 
gas.”79  A recent United Nations report on methane capture and flaring provides case studies of 
methane capture from around the world, including methane capture systems at longwall 
operations, the mining technique proposed for use at the Sage Creek Mine.80  
 

EPA is actively engaged in efforts to reduce methane emissions from coal mines—
including participation in the international Global Methane Initiative, which is designed, in part, 
to expand the use of methane capture projects at coal mines.81  EPA’s Coalbed Methane 
Outreach Program reports that as of 2008, fourteen active underground mines employed methane 
capture systems that captured a total of 37 billion cubic feet of methane.82  When EPA 
commented on an EIS to expand the West Elk Mine in the North Fork Valley, it criticized the 
Forest Service’s failure to include methane capture as an alternative in the EIS, explaining that 
“[m]ethane capture and reuse is a reasonable alternative to the proposal of venting the methane 
to the atmosphere, and thus, we recommend that it be analyzed.”83 
 

Methane capture is feasible, effective, practical, and available; but BLM summarily 
concluded that methane capture would be unreasonable at the Sage Creek Mine based on two 
rationales.  First, BLM alleges that methane capture would result in unacceptable “environmental 
impacts” associated with the infrastructure necessary to capture methane.84  Second, BLM states 

                                                 
79  U.N. Econ. Comm’n for Europe, Best Practice Guidance for Effective Methane Drainage and 
Use in Coal Mines (Exh. M18) at 3. 
80  Id. at 48–55. 
81 See EPA, Global Methane Initiative, http://www.epa.gov/globalmethane/initiative.htm (last 
visited May 3, 2011).   
82  Pamela Franklin et al., EPA Activities to Promote Coal Mine Methane Recovery (Exh. M7) at 
7. 
83  Letter from Kerrigan G. Clough, Deputy Regional Administrator, EPA Region 8, to Charles 
Richmond, Forest Supervisor, U.S. Forest Serv., at 3 (June 1, 2007) (emphasis added), attached 
as Exh. M41.  EPA has similarly noted that methane capture is a reasonable and available 
alternative that should be discussed in detail in its comments to BLM and the Forest Service on 
other coal mines in the region.  See, e.g., EPA New Elk Letter (Exh. M39); Letter from Larry 
Svoboda, NEPA Program Director, EPA Region 8, to Glenn Wallace, BLM (Mar. 31, 2009) 
(Red Cliff Mine), attached as Exh. M42; letter from Larry Svoboda (Aug. 7, 2007) (Exh. M21). 
84  EA at 3.   
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that methane capture suffers from “economic infeasibility.”85 BLM’s conclusions, however, are 
arbitrary. 
 

 a. BLM Lacks Support for Its Conclusion That Methane Capture 
Would Cause Increased Environmental Impacts. 

 
BLM fails to provide any details on what potential environmental impacts would result 

from methane capture alternatives.  If BLM had access to any information to inform an analysis 
it has not provided any of this information to the public.  Consequently, there is no opportunity 
for public discussion or public oversight of the information provided by the project proponent, 
which apparently forms the basis for BLM’s conclusory statements in the EA.  Withholding 
information from the public that is necessary to make an informed comparison of alternatives 
violates NEPA.86   
 

Moreover, the EA does not attempt to balance or weigh any purported impacts against the 
environmental benefits resulting from methane capture, which is the very purpose of the EA.87   
 

b. BLM Lacks Support for Its Conclusion That Methane Capture 
Is “Economically Infeasible.” 

 
BLM’s conclusion that methane capture alternatives are “economically infeasible” (or 

suffers from “economic infeasibility”) is not supported by the record.  First, while BLM 
concludes methane capture is “economically infeasible,” BLM nowhere defines or explains what 
constitutes “economic feasibility.”  The fact that methane capture might not be profitable by 
itself, as a stand alone project, should not mean that it is economically infeasible—a methane 
capture system that breaks even or results in a loss when considered in isolation may be 
economically feasible when viewed in light of the overall LBA.  (After all, mitigation measures 
almost always cost money, but if required, the cost of mitigation is no reason for an applicant not 
to implement them.)  Without such a definition, BLM cannot rationally conclude that methane 
capture is not economically feasible. 
 

Second, the EA contains absolutely no data, nor any analysis of the actual costs (or 
economic benefits) of installing a methane capture system at Sage Creek.  At no point does the 
EA address the multiple examples in the United States and throughout the world where methane 
capture has been successfully employed.  BLM fails to even point to a single example where 
methane capture has been attempted, tested, or even considered, let alone found to be 
uneconomic.  A NEPA analysis that ignores the many examples of successful methane capture 
across the United States and the world, presenting no data to support a decision to exclude a 
detailed analysis of methane capture as an alternative, would be arbitrary and capricious. 
 

                                                 
85  Id.   
86  See, e.g., Se. Alaska Conservation Council, No. 09-35551, slip op. at 5907; New Mexico, 565 
F.3d at 703–04. 
87  See, e.g., Native Ecosystems Council, 428 F.3d at 1246. 
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While methane capture may cost money, there can be no doubt that capture can be 
economically performed, since it is ongoing at numerous mines in the U.S. and around the world.  
Walter Energy (parent company of Jim Walter Resources) has been capturing coal mine methane 
from its Alabama mines since 1979 through its Black Warrior Methane subsidiary.  These 
facilities capture methane from gob wells.88  In Pennsylvania, RAG American Coal Co. in 2003 
received approval to capture and process methane.89  A 2007 EPA presentation documents 10 
capture and utilization projects at active mines in the United States, including: natural gas 
pipeline injection, mine air heating, and coal drying. 90 This document also reports that 
technology is available to harness ventilation air methane, which typically occurs at 
concentrations of less than 1%.91   

In addition to those projects in the U.S., numerous projects around the globe capture and 
utilize methane, including: “natural gas pipeline injection, electric power production, co-firing in 
boilers, district heating, mine heating, coal drying, vehicle fuel, flaring, and 
manufacturing/industrial uses[.]”92  In fact, EPA is making grants and providing technical 
workshops to promote responsible use of coal mine methane in other countries.93  

BLM should consider various capture and use alternatives, including:   

(1) capturing methane and sending it to market via a pipeline; and  

(2) burning the methane on-site and generating electricity.   

There is ample evidence that at least one major American corporation – Caterpillar – is building 
scores of engines that turn coal mine methane at working mines into power around the world, 
including in China.94  General Electric is also building engines used to generate power from 
                                                 
88 Walter Energy, “Operations: Natural Gas,” available at 
http://walterenergy.com/operationscenter/gas.html and last viewed September 14, 2011 , attached 
as Exh. M43.   
89 A. Markowski and M. Leidecker, “Coalbed Metahne Resources in Pennsylvania: An 
Overview,” at 283, available at: http://www.dcnr.state.pa.us/topogeo/cbm/AGMSCAug07.pdf  
and last viewed September 14, 2011, attached as Exh. M44.   
90 P. Franklin, US EPA Coalbed Methane Outreach Program, “Coal Mine Methane Recovery & 
Utilization in the United States: Emerging Trends” (Sep. 25, 2007), at 8-11, attached as Exh. 
M45.   
91 Id. at 15. 
92 Methane to Markets Partnership, “Underground Coal Mine Methane Recovery and Use 
Opportunities,” available at: http://www.globalmethane.org/documents/coal_fs_eng.pdf and last 
viewed September 14, 2011, attached as Exh. M46.   
93 U.S. Agency for Int’l Development, “U.S. Government Accomplishments in Support of the 
Methane to Markets Partnership” (Sep. 2007), excerpt attached as Exh. M47. 
94  See ThomasNet, “Caterpillar Powered Coal Methane Gas Project in China Will be Largest in 
the World” (May 2006), available at http://news.thomasnet.com/companystory/Caterpillar-
Powered-Coal-Methane-Gas-Project-in-China-Will-be-Largest-in-the-World-485569  and last 
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working mines in China and Australia.95  Given how easy it will be for the agencies to contact 
these large American corporations, BLM can address an alternative that uses this technology to 
capture and use methane. 
 

The purpose of NEPA is to foster public disclosure and public discussion of a project’s 
environmental impacts, including reasonable alternatives.  As the Tenth Circuit has explained, 
“[a]t all stages throughout the [NEPA] process, the public must be informed.”96  NEPA 
“facilitates informed decisionmaking by agencies and allows the political process to check those 
decisions,” by “focusing both agency and public attention on the environmental effects of 
proposed actions.”97  A NEPA document violates the statute if “it fails to provide policymakers 
and the public with sufficient information to ‘make an informed comparison of the 
alternatives.’”98  BLM violates NEPA when, as here, it fails to publically disclose the basis for 
its analysis and its decision refusing to consider an alternative.99   
                                                                                                                                                             
viewed September 14, 2011, (Caterpillar will supply “60 methane-gas-powered generator sets to 
produce 120 megawatts of power at the Sihe Coal Mine in Jincheng City, Shanxi Province, 
China,” and stating that “The power plant project is expected to improve methane gas ventilation 
at the mine site, improving safety while providing an environmentally friendly fuel source to 
generate electricity.  Historically, the methane has been vented into the atmosphere, generating 
greenhouse gas emissions.  By capturing the previously vented methane gas and converting it 
into electricity, the Caterpillar generator sets will significantly reduce greenhouse gas emissions 
while also improving the capacity of the local power grid”), attached as Exh. M48; RedOrbit, 
“China Looks to Coal Bed Methane” (Jan. 4, 2008), available at 
http://www.redorbit.com/news/science/1203490/china_looks_to_coal_bed_methane/index.html# 
and last viewed September 14, 2011, (“In the past 15 months, Caterpillar has sold more than 100 
gas-powered engines manufactured in Lafayette, Ind., to coal mine methane-generated power 
stations in China.”), attached as Exh. M49. 

95  See Global Media Publishing, “Gas Engines for Active Coal Mine Methane,” (undated), 
available at 
http://www.gmp.uk.com/index.php?option=com_content&task=view&id=57&Itemid=19 and 
last viewed September 14, 2011 (noting that “the methane for this new project[…] is extracted 
from an active coal mine and then delivered via pumps, storage tanks and pipelines” to GE’s 
generators), attached as Exh. M50; Power-Technology.com, “Australian Coal Mine Waste Gas 
Plant Powers Up With GE Energy's Jenbacher Generator Sets,” (September 20, 2006), available 
at http://www.power-technology.com/contractors/cogeneration/jenbacher/press28.html and last 
viewed September 14, 2011 (“Currently, there are over 250MWe of Jenbacher units running on 
CMM worldwide. This installed fleet generates more than 1.5 billion kWh of electricity a 
year.”), attached as Exh. M51. 

96  New Mexico, 565 F.3d at 704 (emphasis added). 
97  Id. at 703 (emphasis added).   
98  Se. Alaska Conservation Council, No. 09-35551, slip op. at 5907 (quoting Animal Def. 
Council v. Hodel, 840 F.2d 1432, 1439 (9th Cir. 1988)) (emphasis added). 
99  New Mexico, 565 F.3d at 703–04. 
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4. The EA Fails To Analyze In Detail Reasonable Alternatives That 
Would Require Methane Flaring. 

In addition to methane capture, coal mine methane can be combusted, or flared, before it 
enters the atmosphere.  Flaring results in between 75% fewer GHG emissions than direct 
methane venting into the atmosphere.100  As with methane capture, methane flaring is a 
reasonable, practical, effective, and feasible alternative to reduce the greenhouse gas emissions 
of the Sage Creek mine. 

There is a long and safe history of flaring at working coal mines.101  Active mine flaring 
has been conducted in at least the following working coal mines: the United Colliery mine in 
Australia,102 and in at least six UK Coal collieries.103  In the United States, a coal mine in 
Wyoming has put in place a system that is functionally equivalent to flaring (on-site 
incineration).  MSHA’s approval was apparently not required for this mitigation measure.104  It is 
unclear what obstacles to on-site incineration were overcome in Wyoming that cannot be 
overcome in Colorado. 
 

At a conference sponsored by EPA in St. Louis in September 2007, evidence was 
presented that methane flaring at working coal mines was “state of the art,” and that flaring to 
dispose of vented methane at coal mines was “[s]imple, low cost and reliable to operate” with 
“[l]ow maintenance requirements.”105  In April 2008, one industry expert noted that “[o]ff the 

                                                 
100  Daniel J. Brunner & Karl Schultz, Effective Gob Well Flaring 724 (1999), attached as Exh. 
M52.   
101  See EPA, International News Coalbed Methane Outreach Program, 
http://www.epa.gov/cmop/ newsroom/international_2006.html (last visited May 6, 2011), 
attached as Exh. M53. 
102  Id. (EPA report stating: “XSTRATA Coal’s United Colliery has shown how to safely flair 
[sic] goaf (gob) gas at an active longwall mine and will capitalize on the resulting greenhouse 
gas (GHG) abatement credits” and describing how the mine was able to address safety issues.) 
103  See United Kingdom’s Coal Authority, Coal Mine Methane Activity Within The UK, Coal 
Mine Methane Operators Activities, available at http://www.coal.gov.uk/publications/ 
miningtechnology/coalminemethaneukactivity.cfm (last viewed May 6, 2011), attached as Exh. 
M54. 
104  See J. Liebert, Extracting Value from Coal Mine Methane, Coal Age (June 2009), attached as 
Exh. M55. 
105  See Harworth Power Ltd., CMM Flaring PowerPoint (Sep. 2007) at 6, 26 available at 
http://www.epa.gov/cmop/docs/cmm_conference_sep07/uk_coal_flaring.pdf (last viewed May 6, 
2011), attached as Exh. M56. 
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shelf systems are available from companies that provide Flaring systems that are designed for 
and are in use around the world over coal mines.”106 

EPA has noted that flaring is standard safety practice in many industries, and that 
“outside of the United States, methane flaring at underground coal mines is widely accepted and 
approved as a safe practice.”107  EPA has repeatedly urged BLM to consider the alternative of 
flaring in NEPA documents evaluating coal mine expansions in Colorado.108 
 

Mr. Erik Sherer, Mining Engineer at MSHA’s Division of Safety, stated in 2007 that 
because flaring was safe, MSHA would approve it at a working coal mine under certain 
conditions. 
 

There is a long and safe history of flaring waste gases and volatile hydrocarbons 
in the petroleum and chemical industries.  MSHA would approve flaring of 
methane drainage [at West Elk] if appropriate protections are incorporated into 
the flaring system.109 

EPA has also concluded flaring methane at active mines is safe and practical.  EPA based its 
conclusion in part on the agency’s own 1999 conceptual design of a flare system whose specific 
purpose is to combust coal mine methane.110  EPA’s design “incorporates applicable petroleum 
industry codes and guidelines to achieve stringent industry safety requirements.”111  MSHA’s 
Mr. Sherer told the Forest Service in 2007 that his agency had reviewed and endorsed EPA’s 
flare design: 

MSHA has reviewed the EPA flare system and concurs that this is an acceptable 
method for flaring methane produced from coal mine degas holes.  However, any 
proposed flare system would have to be designed for mine-specific conditions 

                                                 
106  John C. Hempel, “Preliminary Assessment of the Feasibility of Capturing and Using Coalbed 
Methane Gas,” (2008) at 4, attached as Exh. M57. 
107  See letter of L. Svoboda (Exh. M21) at 5-6 (Aug. 2007 EPA comment letter on West Elk 
Mine). 
108  See id.; EPA New Elk Letter (Exh. M39) at 3 (recommending that BLM “issue additional 
analysis for public review that assess[es] alternatives and/or mitigation measures to reduce the 
projected methane emissions, including ... flaring”). 
109  Email of Hubert E. Sherer, MSHA to Liane Mattson, US Forest Service (Oct. 26, 2007), 
attached as Exh. M58. 
110  See letter of L. Svoboda (Exh. M21) at 6 (Aug. 2007 EPA comment letter on West Elk 
Mine); see also U.S. Environmental Protection Agency, Conceptual Design for Coal Mine Gob 
Well Flare (Aug. 1999), attached as Exh. M59. 
111  See letter of L. Svoboda (Exh. M21) at 6. 
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(flow rates, gas concentrations, etc.) and must be approved in the ventilation 
plan.112 

Based on such evidence, EPA concluded that flaring methane was a “viable alternative” for 
addressing methane released from coal mines.113 

Despite the evidence showing flaring to be both practical and effective, BLM dismissed 
from detailed consideration a methane flaring alternative in three sentences, based on two 
arguments.  First, BLM argues that because a flaring system would have to be approved by 
MSHA, completion of this approval process could take time.114  Second, BLM stated that 
methane flaring “would result in the release of other air pollutants, including nitrogen oxides, 
carbon dioxide, and carbon monoxide.”115  Neither of these reasons provides a rational basis for 
dismissing flaring. 

a. The Time Required For Approval Is Not A Reasonable Basis 
For Dismissing Flaring. 

Despite the multitude of examples of successful methane flaring from similar coal mines, 
BLM eliminated methane flaring from detailed analysis in the EA in part because “it is not likely 
that a thorough review and approval [by MSHA] would occur prior to the development and 
operation of the mine expansion.”116  
 

There are two problems with this argument.  First, BLM provides no information 
concerning: (1) how long MSHA approval might take; or (2) when Sage Creek wants to mine the 
coal at issue.  BLM does not state that it has attempted to contact MSHA to determine how long 
a “thorough review” by that agency might take.  Nor does BLM state how many months or years 
it may be before Peabody wishes to mine the proposed lease.  If MSHA approval may take a 
year, and Peabody is not likely to mine the proposed lease for three, there is no reason why 
BLM’s NEPA review must be completed now.117  BLM could wait until a flaring proposal is 
reviewed and approved. 
                                                 
112  Email of Hubert E. Sherer, MSHA to Liane Mattson, US Forest Service (Nov. 1, 2007), 
attached as Exh. M60. 
113  See web access page for EPA, Conceptual Design for Coal Mine Gob Well Flare 
(Exh. M59), and reprinted from http://www.epa.gov/cmop/resources/flaring.html (last viewed 
May 6, 2011). 
114  EA at 4.   
115  Id.   
116  Id. 
117  The only evidence we could locate in the record concerning the likely timing of the 
exploitation of the lease parcel is a map provided by Peabody Sage Creek Mine showing the 
longwall panels that would be constructed within the lease area.  See Peabody Sage Creek Coal 
Co., Mine Plan By Year Map, attached as Exh. M61.  The map identifies July 2014 as the 
earliest date when any work on any longwall panel within the lease area would occur, and shows 
that work would continue until 2030.  Thus, BLM has nearly three years to work with MSHA on 



 28 

 
Second, the fact that methane flaring would not be immediately approved by the MSHA 

does not excuse BLM from considering methane flaring as a reasonable alternative in its NEPA 
analysis.  An agency may not predetermine or prejudge the outcome of its environmental 
analysis because the project proponent prefers to begin operations before the leasing and 
permitting process will be completed.118  An otherwise reasonable alternative is not transformed 
into an unreasonable alternative simply because the approval and permitting process would take 
time. 
 

Moreover, in a May 2010 letter to BLM, MSHA made clear that there were no regulatory 
obstacles to the agency approving methane flaring.  MSHA explained:  
 

The [MSHA] has looked into the issue of flaring methane gas that is captured at 
underground coal mines.  As you know mines throughout the country have been 
practicing methane drainage through strategically placed drainage wells, drilled 
from the surface, for many years. . . . A review of our regulations indicate that 
there is no specific prohibition [on] flaring gas, and as such, the Agency would 
consider any mine operators plan to flare gas at their location.  
 
. . . [T]here is considerable latitude given in the regulations which speak to mine 
ventilation and control of methane. . . . Flaring of methane that is removed from 
the mine through wells could be included in the ventilation plan and the plan 
would be subject to review prior to approval. 
 
Since flaring has not been done on active mine gobs in the past in this MSHA 
district, a plan to flare would have to be reviewed by MSHA’s Technical Support 
group to ensure it adequately addresses all the necessary precautions to ensure 
safety of all persons in the mine.  There is no specific obstacle to accomplishing 
this, but a thorough review of the first flaring plan would be necessary to establish 
what the requirements for such a system would be.119 

 
Furthermore, failure to involve MSHA in the process in a timely fashion should not be allowed 
to make this a crisis.  If MHSA input was necessary to complete the required NEPA analysis in a 
competent manner, then that input should have been sought early in the process.  BLM cannot 
delay and then exclude reasonable alternatives from consideration in its NEPA analysis because 
there would not be sufficient time to review and approve the alternatives.120   

                                                                                                                                                             
a flaring alternative, even if it chooses to be driven by Peabody’s current schedule.  That would 
likely be ample time for MSHA to complete any review of a flaring proposal. 
118  See, e.g., Forest Guardians, 611 F.3d at 712–19. 
119  Letter from Allyn Davis to Desty Dyer (Exh. M6). 
120  See, e.g., Metcalf v. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000) (“[T]he comprehensive 
‘hard look’ mandated by Congress and required by [NEPA] must be timely, and it must be taken 
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b. The Potential Air Pollution Impacts From Flaring Are Not A 
Reasonable Basis For Dismissing Flaring. 

BLM also dismissed methane flaring as a reasonable alternative with a one sentence 
statement that “flaring of methane would result in the release of other air pollutants, including 
nitrogen oxides, carbon dioxide, and carbon monoxide.”121  This conclusory statement does not 
justify the elimination of an otherwise reasonable alternative.  The EA provides no details on the 
scope of nitrogen oxide (NOx), carbon monoxide (CO), and CO2 emissions resulting from 
methane flaring, nor are we aware of any evidence or studies in the record concerning the 
amount of such pollutants (if any) flaring might cause.  In contrast, BLM and the public know 
that flaring would reduce and mitigate methane emissions from the mine, which would have 
important climate benefits.  Without information concerning the level of other air pollutants, it is 
impossible for the agency or the public to weigh the climate benefits of methane flaring against 
flaring’s potential air pollution impacts.  BLM’s failure to provide or investigate such 
information undermines the very purpose of NEPA. 
 

In addition, any suggestion that methane flaring is unreasonable because of NOx, CO, 
and CO2 emissions is wholly undermined by the fact that EPA—the federal agency responsible 
for regulating NOx, CO, and greenhouse gas emissions—has an entire program dedicated to 
reducing coal mine methane emissions through methane flaring and methane capture.122  As 
noted above, EPA designed, publicized, and promoted a flaring system because of the damaging 
impacts of methane pollution, notwithstanding other pollutants flaring might cause.  It is also 
puzzling that BLM would dismiss without detailed analysis a flaring alternative when the agency 
allows flaring of natural gas from oil and gas wells during initial production tests, among other 
circumstances.123 
 

In sum, methane flaring is a reasonable, practical, effective, and feasible alternative that 
accomplishes the purpose of the project, while reducing greenhouse gas emissions.  
Consequently, BLM’s conclusory dismissal of a methane flaring alternative based on no 
evidence and an arbitrary timeline is unlawful.124  Any subsequently prepared NEPA document 
should analyze methane flaring in detail as an alternative to the proposed action.  

                                                                                                                                                             
objectively and in good faith, not as an exercise in form over substance, and not as a subterfuge 
designed to rationalize a decision already made.”). 
121  EA at 4.   
122  See EPA, Coalbed Methane Outreach Program, http://www.epa.gov/cmop/ (last visited May 
3, 2011). 
123  See Department of the Interior, Notice to Lessees and Operators of Onshore Federal and 
Indian Oil and Gas Leases (NTL-4A) (1980) at III, available at 
http://www.blm.gov/pgdata/etc/medialib/blm/mt/blm_programs/energy/oil_and_gas/operations/n
tls.Par.1057.File.dat/ntl4a.pdf (last viewed May 6, 2011) (authorizing flaring of oil and gas wells 
under a number of circumstances). 
124  See, e.g., Davis, 302 F.3d at 1122; Wisely, 524 F. Supp. 2d at 1311–12. 
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B. The EA Fails to Include a Reasonably Complete Discussion of Mitigation 
Measures 

NEPA requires agencies to provide a detailed statement of “any adverse environmental 
effects which cannot be avoided should the proposal be implemented.”125  For these unavoidable 
impacts, NEPA requires a discussion of appropriate mitigation measures.126  The Ninth Circuit 
has explained that this mitigation discussion is required “precisely for the purpose of evaluating 
whether anticipated environmental impacts can be avoided.”127  If “all practicable means to avoid 
or minimize environmental harm from the alternative selected” have not been adopted, the 
agency’s record of decision must explain “why they were not.”128 
  

The CEQ has stated: “All relevant, reasonable mitigation measures that could improve the 
project are to be identified, even if they are outside the jurisdiction of the lead agency or the 
cooperation agencies . . . .”129  According to the CEQ, “[a]ny such measures that are adopted must 
be explained and committed in the ROD.”130   
 

The Tenth Circuit has held that an agency’s analysis of mitigation measures “must be 
‘reasonably complete’ in order to ‘properly evaluate the severity of the adverse effects’ of a 
proposed project prior to making a final decision.”131  Mitigation “must be discussed in sufficient 
detail to ensure that environmental consequences have been fairly evaluated.”132  
 

According to the U.S. Supreme Court, “[O]mission of a reasonably complete discussion 
of possible mitigation measures would undermine the ‘action-forcing’ function of NEPA.  
Without such a discussion, neither the agency nor other interested groups and individuals can 

                                                 
125  42 U.S.C. § 4332(2)(C)(ii).   
126  40 C.F.R. §§ 1502.14(f), 1502.16(h), 1505.2(c), 1508.25(b)(3); see also Dine Citizens, 747 F. 
Supp. 2d at 1258 & n.39 (the EIS regulations on mitigation are “informative” regarding an 
agency’s duty to analyze mitigation in an EA, and an EA “should include sufficient discussion 
and analysis to allow the public or a reviewing court to evaluate the adequacy of proposed 
mitigation measures”). 
127  S. Fork Band Council of W. Shoshone of Nev. v. U.S. Dep’t of Interior, 588 F.3d 718, 727 
(9th Cir. 2009).   
128  40 C.F.R. § 1505.2(c). 
129  Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 
Regulations, 46 Fed. Reg. 18026, 18031 (March 23, 1981).   
130  Id. at 18036. 
131  Colo. Envt’l Coalition v. Dombeck, 185 F.3d 1162, 1173 (10th Cir. 1999) (quoting 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989)).   
132  City of Carmel-by-the-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1154 (9th Cir. 1997) 
(quoting Robertson, 490 U.S. at 353).   
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properly evaluate the severity of the adverse effects.”133  A “perfunctory description,” of 
mitigation, without “supporting analytical data” analyzing their efficacy, is inadequate to satisfy 
NEPA’s requirements that an agency take a “hard look” at possible mitigating measures.134  An 
agency’s “broad generalizations and vague references to mitigation measures . . . do not 
constitute the detail as to mitigation measures that would be undertaken, and their effectiveness, 
that the Forest Service is required to provide.”135   

In addition to constituting reasonable alternatives, carbon offsets, elimination of VAM, 
methane capture, and methane flaring are all practicable mitigation measures that should have 
been analyzed in the EA.  In fact, the CEQ has singled out methane venting from coal mines—
the very activity at issue here—as warranting a mitigation discussion under NEPA: “Examples of 
proposals for Federal agency action that may warrant a discussion of the GHG impacts of 
various alternatives, as well as possible measures to mitigate climate change impacts include . . . 
authorization of a methane venting coal mine.”136   
 

As discussed above, BLM dismissed analyzing methane capture and methane flaring in 
any detail, and failed to consider at all carbon offsets and elimination of VAM.  Consequently, 
BLM approved the lease without an adequate discussion of whether its greenhouse gas impacts 
could be avoided.  The failure of the draft EA to consider mitigation violates the requirement in 
NEPA that an agency discuss mitigation measures in an EA or EIS to “evaluat[e] whether 
anticipated environmental impacts can be avoided.”137  Moreover, as discussed above, BLM 
failed to rationally explain why “practicable means to avoid or minimize environmental harm 
from the alternative selected” were not adopted.  See 40 C.F.R. § 1505.2(c).  Ample evidence 
exists that methane capture, methane flaring, and carbon offsets are practicable and effective 
measures to reduce or avoid the project’s greenhouse gas emissions and impacts.  Consequently, 
these mitigation measures must be discussed in detail in any subsequently prepared NEPA 
document. 
 
 

C. The EA Fails to Adequately Analyze and Assess Air Quality Impacts 
 

The draft EA fails to analyze and assess impacts to a number of air quality standards, 
despite the fact that BLM acknowledges that development of the Sage Creek coal lease will 
release a number of harmful air pollutants.  The EA discloses that a number of activities will 
release air pollution, but makes no effort to quantify the emissions or analyze the extent to which 
these emissions will ensure adequate protection of air quality standards and other air quality 
related values.  This is a significant oversight.  Not only does NEPA require BLM to take a hard 
look at environmental impacts, including air quality impacts, but the Federal Land Policy and 

                                                 
133  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353 (1989).   
134  Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998). 
135  Id. at 1380–81. 
136  CEQ Climate Change Guidance (Exh. M63) at 3. 
137  S. Fork Band Council, 588 F.3d at 727.   
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Management Act (“FLPMA”) explicitly requires the Agency to protect federal air quality 
standards.  See 43 U.S.C. § 1712(c)(8).  The EA’s failure to adequately analyze and assess air 
quality impacts violates NEPA as well as FLPMA. 
 

Making matters worse is that the EA appears to rely entirely on a yet-to-be completed 
APCD permitting process as evidence of sufficient analysis of impacts and protection of air 
quality.  This reliance is misplaced.  Although the State of Colorado may regulate air quality, 
FLPMA clearly imposes an independent duty upon the BLM to address air quality impacts as 
well.  Furthermore, to the extent the APCD permits stationary sources, such permitting does not 
extent to mobile sources, such as locomotives and mine traffic.  Furthermore, APCD is under no 
obligation to analyze and address cumulative air quality impacts or otherwise complete an 
analysis in accordance with NEPA.  Our further concerns over air quality impacts are as follows: 

 
1. The EA Fails to Analyze the Impacts to Ambient Ozone 

Concentrations. 
 

The EA fails to analyze and assess impacts to ambient concentrations of ozone air 
pollution. Ozone is a pollutant of concern for which the Clean Air Act has established National 
Ambient Air Quality Standards (NAAQS).  Ozone is formed when two key air pollutants—
volatile organic compounds (VOCs) and nitrogen oxides (NOx)—react with sunlight.  
Nevertheless, BLM entirely fails to analyze the impacts to ambient concentrations of ozone—
including impacts from construction and production operations. 
 

BLM’s failure to analyze and assess at all impacts to ambient ozone concentrations is 
troublesome in light of increasing ozone trends in the Rocky Mountain West, including western 
Colorado, and the link between rising ozone and industrial development and associated increases 
in VOC and NOx emissions.  For example, a large region in western Wyoming has been declared 
a “nonattainment” area because the region violated the ozone NAAQS in 2008.138  While the 
NAAQS limit ozone concentrations to no more than 0.075 parts per million (ppm) over an eight-
hour period, ozone concentrations reached 0.122 ppm in parts of western Wyoming in 2008, 
higher than most urban areas. As Wyoming Governor Freudenthal noted in a letter to Acting 
EPA Region 8 Administrator Carol Rushin, these high ozone concentrations are linked to 
increasing natural gas drilling and production in the region.139  

 
Recent modeling prepared for the Western Regional Air Partnership (WRAP) confirms 

that large areas of the Rocky Mountain West, in particular much of Colorado, are projected to 
exceed and/or violate the ozone NAAQS by 2018.  In a 2008 presentation given at a WRAP 
Technical Analysis Meeting in Denver, it was reported that the modeling “predicts exceedance of 
                                                 
138  See Wyoming Department of Environmental Quality news release, available at 
http://deq.state.wy.us/aqd/Ozone/Press%20Release_nonattainmentmarch12_3%2520CE.pdf (last 
accessed Sept. 16, 2011). 
139  See letter from Wyoming Governor, Dave Freudenthal, to Acting EPA Region 8 
Administrator, Carol Rushin (March 12, 2009), available at http://deq.state.wy.us/aqd/Ozone/ 
Gov%20Ozone%20to%20EPA%20(Rushin)_Final_3-12-09.pdf (last accessed Sept. 16, 2011), 
attached as A-1. 
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the 8-hour average ozone standard in much of the southwestern U.S., mostly in spring.”140  The 
image below, presented at the WRAP Technical Analysis Meeting, shows areas projected to 
exceed and/or violate the current ozone NAAQS by 2018 in orange and red. 
 

 
Projected eight-hour ozone concentrations in Western U.S.141 

 
In addition, findings of recent scientific studies show that ozone in the Western United 

States is uniquely influenced by atypical factors.  For instance, the National Oceanic and 
Atmospheric Administration (NOAA) recently completed a study finding that ozone air pollution 
can be problematic in winter in the Rocky Mountain West.  After studying the phenomenon in 
Western Colorado, NOAA stated in a press release: 

 
The NOAA team found ozone was rapidly produced on frigid February days in 
2008 when three factors  converged: ozone-forming chemicals from the natural 
gas field, a strong temperature inversion that trapped the chemicals close to the 

                                                 
140  Tonnesen, G. et al., “Review of Ozone Performance in WRAP Modeling and Relevance to 
Future Regional Ozone Planning,” presentation given at WRAP Technical Analysis Meeting 
(July 30, 2008) at unnumbered slide 30, available at http://wrapair.org/forums/toc/meetings/ 
080729m/RMC_Denver_OzoneMPE_Final2.pdf (last accessed Sept. 16, 2011), attached as Exh. 
A-2. 
141  Id. at unnumbered slide 28. 
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ground, and extensive snow cover, which provided enough reflected sunlight to 
jump-start the needed chemical reactions.142 

 
NOAA reported, “the problem could be more widespread,” explaining: “Rapid production of 
wintertime ozone is probably occurring in other regions of the western United States, in Canada, 
and around the world.”143  A 2008 Colorado Air Pollution Control Division analysis suggests 
that many areas of  western Colorado could be susceptible to high wintertime ozone levels given 
the propensity for winter-time inversions and other conditions that favor ozone formation.144  
The issue of wintertime ozone may be linked to coal mining, among other activities.  The Denver 
Post reported in 2009: 

 
Since the initial [NOAA] findings were published January in the journal Nature 
GeoScience, there have been more incidents.  Elevated ozone levels have been 
detected in eastern Wyoming in the Thunder Basin, where there is no oil and gas 
drilling, [NOAA researcher] Schnell said.  But there are coal mines and the ozone 
may be linked to methane and the diesel fumes from large earth-moving 
machines, Schnell said.145 

 
There is also increasing evidence that global warming is affecting ambient ozone 

concentrations.  As the United Nations Environmental Programme (UNEP) notes, global 
warming is an increasingly significant factor “promot[ing] the formation of surface ozone.”146  
One of the principle effects of global warming is an increase in the “frequency and intensity of 
heat waves.”147  As a result of the tendency of global warming to produce longer and hotter 
summer peak temperatures, the IPCC projects increases in July mean ozone concentrations over 
the industrialized continents of the northern hemisphere will climb above 0.07 ppm by the year 
2100.148  A 2007 study by scientists at Harvard, NASA, and the Argonne National Laboratory 
specifically reported that global warming is likely to increase maximum eight-hour ozone 
concentrations by 2-5 parts per billion (0.002-0.005 ppm) over large swaths of the United States, 

                                                 
142  See NOAA Press Release (Jan. 18, 2009), available at http://www.noaanews.noaa.gov/ 
stories2009/20090118_ozone.html (last accessed Sept. 16, 2011). 
143  Id. 
144  See P. Reddy, “Late Winter Early Spring Ozone in Wyoming, Implications for Colorado,” 
presentation to Colorado Air Quality Control Commission (March 2008). 
145  See Jaffe, M., “The cold truth about ozone,” Denver Post (Mar. 4, 2009), available at 
http://www.denverpost.com/ci_11829606 (last accessed Sept. 16, 2011). 
146  UNEP, How Will Global Warming Affect My World: A Simplified Guide to the IPCC's 
“Climate Change 2001: Impacts, Adaptation and Vulnerability,” 14, GE.03-03327-December 
2003-2,000. 
147  Id. at 14 
148  IPCC, Climate Change 2001: Working Group II: Impacts, Adaptation and Vulnerability, 
Technical Summary at Part 3.5. 
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including Colorado, by mid-century.149  A 2009 synthesis study further found that, although the 
impacts of climate change on ozone concentrations is anticipated to be uneven from region to 
region, climate change is expected to cause increases in summertime ozone concentrations over 
substantial regions of the country.150  Additional research estimated that the area affected by 
elevated ozone within the continental United States was projected to increase (38% in areas with 
levels exceeding the 0.075 ppb ozone standard at least once a year), and that the length of the 
ozone season was projected to increase.151 
 

This evidence demonstrates that ozone is a significant issue, and that BLM should have 
analyzed and disclosed the impacts of the Sage Creek coal lease on ozone levels in areas 
impacted by the mine’s emissions.  Bolstering this conclusion, EPA has noted the need for 
federal land management agencies to address impacts to ambient ozone concentrations.  In 
comments to BLM regarding expansion of oil and gas drilling and production operations in the 
Pinedale Anticline Project Area of Wyoming, EPA commended BLM for “using the 
photochemical grid model, CAMx” in analyzing ozone impacts and noted: “This level of 
analysis is particularly important given the elevated ozone levels that have been recorded at 
ambient air monitoring stations neighboring the [project area].”152  Similarly, in comments to the 
BLM regarding the West Tavaputs Plateau natural gas development project in Utah, EPA stated 
that “additional cumulative and project-specific air impact modeling should be completed” to 
address ozone impacts.153  BLM itself undertook a rudimentary ozone analysis for the coal lease 
for the proposed, nearby Red Cliff Mine in Colorado, estimating NOx and VOC emissions 
caused by mine construction as well as mine operation. 

 

                                                 
149  Shiliang Wu et al., Effects of 2000-2050 Global Climate Change on Ozone Air Quality in the 
United States, Journal of Geophysical Research, 113 (2008), available at 
http://acmg.seas.harvard.edu/publications/wu2008/2008a.pdf (last accessed Sept. 16, 2011), 
attached as Exh. A-3. 
150  C.P. Weaver et al., A Preliminary Synthesis of Modeled Climate Change Impacts on U.S. 
Regional Ozone Concentrations, Bulletin of the American Meteorological Society 90:1843-1863 
(2009) at 1858, attached as Exh. 73; see also EPA, Assessment of the impacts of global change 
on regional U.S. air quality: A synthesis of climate change impacts on ground-level ozone, An 
Interim Report of the U.S. EPA Global Change Research Program (2009). 
151  J. Chen et al., The effects of global changes upon regional ozone pollution in the United 
States, Atmospheric Chemistry and Physics 9:1125-1141 at 1137-1138 (2009). 
152  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Robert A. Bennett, Wyo. 
BLM State Dir., re: Revised Draft Supplemental Environmental Impact Statement for the 
Pinedale Anticline Oil and Gas Exploration and Development Project, Sublette County, 
Wyoming CEQ #20070542 at 3 (Feb. 14, 2008). 
153  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Selma Sierra, Utah BLM 
State Director, re: West Tavaputs Plateau Natural Gas Full Field Development Plan, Draft 
Environmental Impact Statement Carbon County, Utah CEQ #20080028 (May 23, 2008), 
available at http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20080028/$file/ 
20080028.PDF?OpenElement (last viewed May 5, 2011). 
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Furthermore, state regulations will not ensure that Sage Creek coal mine will not cause or 
contribute to exceedances and/or violations of the ozone NAAQS.  First, state regulations will 
not address any mobile source emissions, particularly exhaust emissions, that could cause or 
contribute to ozone exceedances and/or violations.  At Sage Creek, those emissions—from 
trucks, rail transport, and other heavy equipment such as loaders—could be considerable.  
Second, the air permits issued by CDPHE for the existing Foidel Creek do not even limit VOC 
emissions.  Third, CDPHE does not analyze the impacts of permitting stationary sources to 
ambient ozone levels.  CDPHE has explicitly stated that, “ozone modeling is not routinely 
requested for construction permits.”154 

 
BLM was required to take a “hard look” at the potential impacts on ozone creation 

caused by the project given growing concern over ozone in the Rocky Mountain West; the fact 
that BLM has analyzed ozone impacts elsewhere in the region; and that state and federal 
regulations, including permitting requirements, fall short of ensuring full protection of the ozone 
NAAQS.  BLM cannot ensure that the Sage Creek coal lease will comply with the ozone 
NAAQS, both the current and the proposed, without first preparing a quantitative analysis of 
impacts. 
 

For all of these reasons, the EA fails to take the required “hard look” at the impacts of the 
Sage Creek coal lease to ambient ozone concentrations.  BLM must cure these defects in any 
subsequently prepared NEPA document. 

 
2. The EA Fails to Analyze Impacts to PM2.5 Concentrations. 
 
The EA also fails to analyze impacts to concentrations of PM2.5, a harmful air pollutant.  

PM2.5 includes all particles less than 2.5 microns in diameter, or 1/28th the width of a human hair.  
According to EPA, the health effects of PM2.5 include: 

 
• Increased respiratory symptoms, such as irritation of the airways, coughing, or 

difficulty breathing; 

• Decreased lung function; 

• Aggravated asthma; 

• Development of chronic bronchitis; 

• Irregular heartbeat; 

• Nonfatal heart attacks; and 

• Premature death.155 

                                                 
154  See CDPHE, Colorado Modeling Guidance for Air Quality Permits at 21 (December 27, 
2005), available at http://www.colorado.gov/airquality/permits/guide.pdf (last accessed Sept. 16, 
2011), attached as Exh. A-4. 
155  See U.S. EPA, Health and Environmental Effects of PM-2.5, available at 
http://www.epa.gov/ particles/health.html (last accessed Sept. 16, 2011). 
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Although the NAAQS limited PM2.5 concentrations to no more than 35 micrograms/cubic meter 
over a 24-hour period and 15 micrograms/cubic meter annually, the D.C. Circuit overturned 
these standards in 2009 on the basis that EPA failed to demonstrate that the standards sufficiently 
protected public health.156  EPA’s own Clean Air Scientific Advisory Committee has expressed 
“serious scientific concerns regarding the public health and welfare implications” of the PM2.5 
NAAQS.157 
 

BLM has previously recognized the need to analyze and disclose PM2.5 impacts that may 
result from coal mine operations, as it did in evaluating the proposed Red Cliff coal mine.  That 
analysis, contained in a draft EIS, estimated likely PM2.5 emissions and levels predicted to result 
from the mine during its production phase, as well as those caused by mine construction.158  Both 
near- and far-field impacts were analyzed.159 

 
The EA at issue here, however, fails to contain any analysis at all of the impacts to PM2.5 

concentrations, an oversight that violates NEPA.  The BLM must analyze and assess the direct, 
indirect, and cumulative PM2.5 impacts. 

 
3. The EA Fails to Adequately Analyze the Mine’s PM10 Impacts. 
 
BLM should have analyzed and assessed impacts to PM10, or particulate matter less than 

10 microns in diameter, which is currently limited by the NAAQS to no more than 150 
micrograms/cubic meter over a 24 hour period.160  PM10, like PM2.5, can have harmful health 
impacts.161  The activities approved by the proposed BLM decision will lead to new construction 
at, prolonged operation of, and continued vehicle traffic to and from the Sage Creek coal mine, 
all of which will cause PM10 emissions. 

 
As with PM2.5, BLM has recognized the need to disclose and analyze PM10 impacts in 

NEPA documents for coal mine proposals.  In proposing the Red Cliff Mine and coal lease in 
Colorado, BLM prepared a draft EIS that addressed and analyzed the mine’s potential 
contributions to PM10 emissions.162  BLM in Wyoming has also analyzed and assessed direct, 
                                                 
156  See American Farm Bureau Federation, et al. v. EPA, No. 06-1410 (D.C. Cir. Feb. 24, 2009).  
Although the D.C. Circuit remanded the PM2.5 NAAQS, the standards remain in place until 
updated. 
157  See Clean Air Scientific Advisory Committee Letter to Stephen Johnson, EPA 
Administrator, EPA-CASAC-LTR-06-003 (September 29, 2006), available at 
http://yosemite.epa.gov/sab/sabproduct.nsf/1C69E987731CB775852571FC00499A10/$File/casa
c-ltr-06-003.pdf (last accessed Sept. 16, 2011). 
158  See, e.g., id. at H-13 – H-15. 
159  Id. at H-1. 
160  See 40 C.F.R. § 50.6. 
161  See EPA, Particulate Matter (PM-10), available at http://www.epa.gov/airtrends/aqtrnd95/ 
pm10.html (last viewed May 6, 2011). 
162  See Red Cliff Mine DEIS at Appendix H (Exh. 80). 
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indirect, and cumulative PM10 impacts prior to issuing coal LBAs.163 
 

4. The EA Fails To Analyze and Assess Impacts to Other Air Quality Standards 

BLM also entirely failed to analyze and assess the impacts of the Sage Creek LBA to the 
following air quality standards. 
 
  1. 1-hour Nitrogen Dioxide NAAQS. 
 

BLM failed to analyze and assess the potentially significant impacts to the current 
NAAQS for nitrogen dioxide.  On February 9, 2010, the EPA finalized revisions to the nitrogen 
dioxide NAAQS, supplementing the current annual standard of 53 parts per billion with a 1-hour 
standard of 100 parts per billion.164  These NAAQS were originally proposed on July 15, 2009.  
See 74 Fed. Reg. 34404-34466 (July 15, 2009).  These NAAQS became effective on April 12, 
2010. 

Although the EA mentions the EPA’s 1-hour NO2 NAAQS, BLM makes no effort to 
analyze and assess impacts.  This is problematic because not only does the 2000 FEIS entirely 
fail to address any 1-hour NO2 impacts, but the EA discloses that the Sage Creek mine will 
release nitrogen dioxide. 

2. Class I Increments 
 

BLM failed to analyze and assess the potentially significant impacts to PSD increments 
for Class I areas.  Increments are similar air quality standards to the NAAQS, although they 
apply based on whether an area is designated as Class I or Class II.  Under the Clean Air Act, 
increments “shall not be exceeded.”  42 U.S.C. § 7473(a).  EPA has established Class I 
increments for PM10, nitrogen dioxide, and, most recently, PM2.5.165 

 
In this case, BLM did not even address impacts to PSD increments for Class I areas.  This 

is despite the fact that in other NEPA documents prepared by BLM for other coal leasing 
activities, such as the Red Cliff EIS, the agency has addressed such impacts.166  It is unclear why 

                                                 
163  See, e.g., BLM, Wright Area Coal Lease by Applications Final EIS (July 2010) at 3-50 -     
3-78 (analyzing direct and indirect impacts) and 4-46 (“The impacts for the baseline year (2004) 
and for 2015 and 2020 lower and upper coal production scenarios were directly modeled and the 
criteria pollutants modeled were particulates (PM10 and PM2.5), NO2 [nitrogen dioxide], and 
SO2 [sulfur dioxide]”), available at 
http://www.blm.gov/wy/st/en/info/NEPA/documents/hpd/Wright-Coal.html (last accessed Sept. 
16, 2011). 
164  See 75 Fed. Reg. 6474-6537 (Feb. 9, 2010). 
165  The PM10 and nitrogen dioxide increments are set forth at 40 C.F.R. §§ 51.166(c) and 
52.21(c).  The PM2.5 increments were adopted on October 20, 2010.  See 75 Fed. Reg. 64864-
64907. 
166  See, e.g., Red Cliff Mine Project DEIS at 3-35. 
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BLM here felt compelled to ignore the impacts to PSD increments, and indeed, there is no 
explanation in the EA as to why these air quality standards were overlooked.  The oversight is 
significant given that there are several Class I areas near the proposed Sage Creek coal mine, 
including the Flat Tops Wilderness and Mt. Zirkel Wilderneess Area.167  Given that PSD 
increments “shall not be exceeded,” BLM’s failure to analyze and assess impacts to these air 
quality standards renders the decision to offer the Sage Creek coal elase for sale and issuance 
arbitrary and capricious. 
 

3. Visibility in Class I Areas 
 

BLM has an affirmative duty to protect visibility in Class I areas under the Clean Air 
Act.168  Despite this, BLM did not analyze or assess how the Sage Creek coal lease would affect 
visibility in Class I areas, particularly areas near the lease.  In fact, there is no mention in the EA 
of visibility impacts, despite the fact that development of the Sage Creek coal lease will certainly 
lead to the direct, indirect, and cumulative release pollutants that impair visibility, or create haze, 
including particulate matter, VOCs, and NOx.  As BLM noted in the Red Cliff EIS: 
 

Examples of pollutants that directly contribute to regional haze include soot from 
diesel combustion, smoke from fires, fly ash from coal combustion, and wind-
blown dust.  Gaseous emissions that reduce visibility through the formation of 
secondary aerosols via chemical reactions in the atmosphere include emissions of 
SO2, NO2, and VOCs, resulting primarily from fuel combustion.169 

 
Despite the fact that BLM analyzed and assessed visibility impacts in the Red Cliff EIS, BLM in 
this case made no effort to address such impacts.  BLM, however, has an “affirmative duty” to 
protect such air quality values.  See 42 U.S.C. § 7475(d)(2)(B). 

 
D. The EA Fails to Adequately Analyze and Assess GHG Emissions and Climate 

Change Impacts 
 

After dismissing such an analysis as “speculative,” the Preliminary Final EA presents an 
analysis of the CO2 that will be produced by the coal mined under this action but this analysis is 
fundamentally flawed.  EA at 22.  The analysis, using average figures for U.S. facilities taken 
from the EIA, should present an approximation of the amount of GHGs that will result from the 
end use of the coal at the Sage Creek mine.  Instead, the analysis drastically understates the 
potential impact. 
  

The EA presents figures of 1,168 metric tons of CO2E/year and 3,993 metric tons of 
CO2E total from coal combustion (as we are discussing CO2 emissions here those are actually the 
same as CO2/ year and CO2 total).  The calculations that develop these figures are based on an 
assertions of production total and per year (this total production matches the figure presented in 

                                                 
167  These Class I areas are identified at 40 C.F.R. § 81.406. 
168  See 42 U.S.C. § 7476(d)(2)(B). 
169  See Red Cliff Mine Project DEIS at 3-36 to 3-39. 
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the Combined Geologic and Engineering Report and Maximum Economic Recovery Report at 2, 
while the annual production figure can not be confirmed) and a statement on the heat value 
content of the coal.  That statement reads: 
  

“The coal is assumed to be low-sulfur compliant bituminous coal, with an average heat 
content of 12,802 dry British thermal units (BTUs) per ton.”170 

  
Unfortunately, the heating value for coals is typically stated in the BTU per  pound not per ton  
range.  See e.g. “Generating Electricity from Fossil Fuels” from the Colorado Governor’s Energy 
Office, which cites a range of 10,500 to 15,500 BTUs per pound for bituminous coal 
(http://rechargecolorado.com/index.php/resources_overview/how_do_utilities_work/fossil_fuels)
.  A reference was also identified that reports the heating value for the coal at the Foidel Creek 
mine at 11,250 BTU 
(https://online.platts.com/PPS/P=m&e=1102016483409.5321618501740868161/?artnum=YSf2r
0041201Xy1127T23K_1).  As CO2 output from combustion is calculated here based on a EIA 
emission factor of 206.2 lbs CO2 per million BTU, the EA’s figures are incredibly low.   
  

If these calculations are performed using the heat value content 12,802 BTU per pound, 
the emissions figures are quite different: 
  

975,600 tons * 2,000 lbs/ton * 12,802 BTU/lbs / 1,000,000 * 206.2 lbs CO2/million BTU 
/ 2204 lbs/metric tons = 2,336,989 metric tons CO2 per year 
  
3,423,000 tons * 2,000 lbs/ton * 12,802 BTU/lbs / 1,000,000 * 206.2 lbs CO2/million 
BTU / 2204 lbs/metric tons = 8,199,583 metric tons CO2 total  

  
Such a fundamental error suggests that the BLM made a gross error and clearly raises red flags 
about other calculations and conclusions within the EA. 
  

After erroneously calculating the CO2 emissions that will result from combustion of the 
coal mined through this action, the EA then compares these emission figures to emissions figures 
from the U.S. and Colorado. The EA dismisses the CO2 from coal combustion as “negligible 
relative to potential impacts on global temperatures.”  Using the numbers calculated here, we 
assert that the CO2 produced by coal combustion is far from negligible.  BLM must reanalyze the 
impacts of CO2 from coal combustion. 

 
 
 

                                                 
170 This statement is footnoted with the statement, “This figure was derived using the [EIA]’s 
carbon dioxide emission factor for Colorado Bituminous coal, which is 206.2 lbs CO2 per million 
BTU.”  We are unable to determine how BLM might have calculated the BTU content of the 
coal without knowing the CO2 emissions from combustion, which is, after all, what they are 
calculating here.  We assume that this is a misplaced footnote.  Failing other citation, we did use 
the 206.2 lbs CO2 per million BTU figure as well as the 12,802 BTU ton figure for our 
calculations. 
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We appreciate the opportunity to comment.  If there are any questions or concerns, please 
contact us at the information below.  Thank you. 

 
 
Sincerely, 
 
 
 
Jeremy Nichols 

 Climate and Energy Program Director 
WildEarth Guardians 
1536 Wynkoop, Suite 301 
Denver, CO 80202 
(303) 573-4898 x 1303 
jnichols@wildearthguardians.org  
 
and 
 
Peter Morgan 
Sierra Club 
1650 38th St., Suite 102W 
Boulder, CO 80301 
(303) 449-5595 x 102 
peter.morgan@sierraclub.org  

 
cc: Ted Zukoski, Earthjustice 

 
 

 
 
 
 
 
 

 
 

 


