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May 20, 2010 
File:  2064 

 
Charles S. Richmond, Supervisor 
Grand Mesa-Uncompahgre-Gunnison National Forests 
2250 Highway 50 
Delta, CO  81416 
 
Re: Comments of Colorado Wild et al. on Federal Coal Lease Modifications COC-1362  
 and COC-67232 
 
Dear Supervisor Richmond: 
 
On behalf of Colorado Wild, WildEarth Guardians, High Country Citizens’ Alliance, Wilderness 
Workshop, Sierra Club, The Wilderness Society, and Defenders of Wildlife, Earthjustice submits 
these comments on Federal Coal Lease Modifications COC-1362 and COC-67232.  Thank you 
for this opportunity to comment. 
 
This proposal to lease 10.1 million tons of federal coal for the West Elk Mine (“the Mine”) will 
likely require dozens of well pads and miles of road construction in the West Elk/Sunset 
inventoried roadless area (West Elk IRA), and the venting of millions of cubic feet a day of 
methane, a powerful greenhouse gas.  Because of these potential impacts, the signatories to this 
letter have the following concerns, chief among them as follows: 
 

 The Forest Service should protect the roadless area.  The undersigned urge the Forest 
Service to ensure that no road construction occurs in the West Elk IRA.  The West Elk 
IRA is protected by the 2001 Roadless Area Conservation Rule; any road construction in 
the area for the purposes of these lease modifications would violate that rule.  Further, the 
roadless, scenic, wildlife, water and other values of the West Elk IRA are likely to be 
significantly degraded for decades if, as proposed, the lease modifications opens the door 
to road construction to facilitate methane drainage. 

 The Forest Service must ensure effective public input and conduct a full environmental 
impact statement.  The Forest Service is apparently proposing that this public comment 
period be the only one on the proposed lease modifications decision.  Because the BLM 
and the Forest Service have provided the public with only a 2 and ½ page letter and two 
maps, informed public comment on the agencies’ decisions is extremely difficult.  
Further, because the proposed action may significantly degrade the West Elk IRA, 
worsen climate change, and prolong the life of a mine that proponents have dubbed 
“critical” to the local economy, the Forest Service should complete a full environmental 
impact statement (EIS) on the proposed action, and provide all public comment 
opportunities required for an EIS, including comments on a draft EIS. 
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 Any NEPA document must fully disclose impacts to global warming.  The lease 
modifications will likely result in the uncontrolled release of methane pollution through 
surface vents and the Mine’s ventilation system for over a year.  This uncontrolled 
methane pollution could contribute significantly to Colorado’s annual greenhouse gas 
emissions, undermining the state’s commitment to reduce such emissions in the future.  
Any subsequently prepared NEPA document must address numerous direct and indirect 
impacts of the Mine on global warming, including the combustion of coal removed by the 
Mine, which could add 20-30 million tons of CO2 into the atmosphere over the life of the 
lease modifications.  Recently issued draft guidance from the Council on Environmental 
Quality (CEQ) also urges agencies to undertake a qualitative and quantitative analysis of 
greenhouse gas (GHG) emissions and climate change for decisions that will cause just 
25,000 tons of CO2 equivalent in emissions, a tiny fraction of the emissions this action 
will cause. 

We look forward to the Forest Service and BLM responding to these comments, and to 
participating in future opportunities for public involvement on the proposed actions. 

I. THE FOREST SERVICE FAILS TO PROVIDE THE PUBLIC WITH 
SUFFICIENT INFORMATION TO COMMENT ON THE PROPOSAL. 

 
Full and effective public participation in agency decisionmaking is a cornerstone of the National 
Environmental Policy Act (NEPA).  CEQ regulations implementing NEPA state: 
 

“NEPA procedures must insure that environmental information is available to public 
officials and citizens before decisions are made and before actions are taken.  The 
information must be of high quality.”1 
 
“Federal agencies shall to the fullest extent possible: ... Encourage and facilitate public 
involvement in decisions which affect the quality of the human environment.”2 
 
“Agencies shall: ... Make diligent efforts to involve the public in preparing and 
implementing their NEPA procedures.”3 
 

Federal courts hold that an agency’s NEPA review must “foster both informed decision-making 
and informed public participation.”4  By requiring agencies to take a “hard look” at the choices 
before them and how they “affect the environment, and then to place their data and conclusions 
before the public ... NEPA relies on democratic processes to ensure ... that ‘the most intelligent, 
optimally beneficial decision will ultimately be made.’”5  The Supreme Court has further 
                                                 

1  40 C.F.R. § 1500.1(b). 
2  40 C.F.R. § 1500.2(d). 
3  40 C.F.R. § 1506.6(a). 
4  California v. Block, 690 F.2d 753, 761 (9th Cir. 1982). 
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emphasized that one of NEPA’s purposes is “to insure that the public has sufficient information 
to challenge the agency.”6  
 
The public process the Forest Service proposes to undertake here fails to meet these high 
standards. 
 
In its “Opportunity to Comment” letter, the Forest Service states that the agency intends to 
prepare an environmental assessment (EA) and not an environmental impact statement on the 
lease modifications.7  The agency states that the scoping comment period will serve as the 
comment period required by 36 C.F.R. § 215.3.8  The Forest Service thus apparently intends that 
the scoping comment period will serve as the only opportunity for public comment pursuant to 
NEPA before the agency issues a decision on the lease modifications. 
 
The Forest Service’s scoping notice, however, does not provide the public with sufficient 
information to comment on the proposed action.  The only information provided the public by 
the Forest Service on the proposed action is as follows: 
 

-- statements describing the size of the coal leases, and the overlap of those leases with the 
West Elk Inventoried Roadless Area (IRA).9 

 
-- statements admitting that “surfaces uses on these modifications may include methane 

drainage wells (MDWs) and associated access roads required to safely mine the coal 
resources.”10 

 
-- the statement that the Forest Service will consider leasing’s impacts on “the 

socioeconomic benefits of mining (local and regional/national implications), wildlife 
(including threatened, endangered, sensitive and management indicator species), land 
stability, soils, and geologic hazards, subsidence, vegetation (including impacts to 
riparian vegetation and associated habitat if present), cultural resources, existing land 
uses, including recreation, existing roads/facilities, visual resources, livestock 

                                                                                                                                                             
5  Oregon Natural Desert Ass’n v. Bureau of Land Management, 531 F.3d 1114, 1120 

(9th Cir. 2008) (internal citations omitted). 
6  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 
7  U.S. Forest Service, Opportunity to Comment (Apr. 14, 2010) (“Scoping Notice”) at 2, 

attached as Exh. 1. 
8  Id. 
9  Id. (1,722 acres of land that would be added to two coal leases, 1,450 acres are in the 

“West Elk Inventoried Roadless Area [IRA],” and approximately 1,540 acres are in “draft 
Colorado Roadless Area [sic]”).  The specific portion of roadless land at stake here is also known 
as the “Sunset” roadless area.  See infra note 47.  

10  Id. at 2.  See also id. (“temporary roads and timber cutting may be needed to construct 
and operate MDWs”). 
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management, air quality, safety, cumulative effects including anticipated mine activities, 
along with other issues that may be raised by the public.”11 

 
-- a map showing the location of the lease modifications in relation to the West Elk IRA, 

and a general map showing the location of the leases with some topographic data.12 
 
These statements reveal only that road construction and MDWs may be required, and subsidence 
may occur, within the lease modification area.  No attempt is made to analyze or disclose the 
number, location, or size of such MDWs, or the number, location, and width of the routes 
necessary to build, access, and maintain the MDWs.  No information is provided about the 
amount of coal to be leased, or how long the leases will prolong the life of the Mine.13   
 
Despite the fact that the Forest Service states that it will analyze the impacts of the proposal on a 
long list of resources – including the local economy, wildlife, imperiled species, soils, and 
vegetation – the agency provides no information at all about the values of the lease modification 
area.  The “existing environment” or baseline character of the area is nowhere described.  
Because the Forest Service failed to provide the public with basic information about the nature of 
the wildlife, vegetation, and other values of the area, the public will be extremely limited in its 
ability to provide useful feedback on the potential impacts of an undisclosed number of roads 
and well pads on these resources.14 
 
In addition, the Forest Service states that “[a]t the leasing stage, the federal agencies evaluate the 
effects of subsidence (i.e. the land surface lowered as a result of mining) on surface resources, 
and identify where surface resources may require specific protection from subsidence or 
foreseeable surface uses.”15  Because the agency provides no information about the surface 
resources in the lease modification area, the public will be unable to effectively assist the agency 
in identifying where and how the agency should adopt “specific protections” for surface 
resources. 
 

                                                 
11  Id. 
12  See links at http://www.fs.fed.us/r2/gmug/policy/nepa_project.shtml?project=32459 

(last viewed May 20, 2010). 
13  While information concerning the amount of coal to be sold in the lease, and the 

length of time this will extend the Mine’s life, is contained in a BLM report, the undersigned 
only obtained that document following a specific request to the Bureau of Land Management.  
See D. Dyer, BLM, Combined Geologic and Engineering Report (GER) and Maximum 
Economic Recovery Report (MER) for Coal Lease Modifications (COC1362 & COC67232) 
(2009) (“GER/MER”), attached as Exh. 2.  The agencies did not otherwise make the GER/MER 
available to the public, nor can it be found on any federal website. 

14  We suggest data that the Forest Service should consider in evaluating baseline 
conditions infra at 29-31. 

15  Scoping Notice (Exh. 1) at 1 (emphasis added). 
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In short, the Forest Service undermines the letter and spirit of NEPA by holding a single 
opportunity for public comment at the scoping stage where the agency provides almost no 
information about the potential impacts and the values at stake.  Doing so deprives the public of 
a meaningful opportunity to participate in a critical agency decision.  The Forest Service can, 
and, as described below, must, undertake a full EIS on the lease modifications to rectify the lack 
of public involvement it provides for here.16 
 
II. THE PROPOSED ACTION WOULD VIOLATE THE ROADLESS RULE. 
 

A. The Proposed Action Will Likely Require Construction of Roads, Well Pads, 
and Staging Areas Within the West Elk IRA. 

 
The Forest Service’s “Opportunity to Comment” letter describing the proposed coal lease 
modifications states that of 1,722 acres of land that would be added to two coal leases, 1,450 
acres are in the “West Elk Inventoried Roadless Area,” and approximately 1,540 acres are in 
“draft Colorado Roadless Area [sic].”17 
 
The Forest Service admits that for coal mining to occur in the lease-modified areas, road building 
would likely be necessary: 
 

Under a foreseeable mine plan scenario, surfaces uses on these modifications may 
include methane drainage wells (MDWs) and associated access roads required to 
safely mine the coal resources.  Specific locations of the MDWs and roads are not 
known at the leasing stage, and will not be known until the time specific mine plans 
are approved by the State, BLM, MSHA and the federal Office of Surface Mining 
during the subsequent permitting process.  However, the surface uses are reasonably 
projected for cumulative effects analysis purposes in the NEPA at the leasing stage.18 

 
In short, the Forest Service states that the agency can reasonably foresee that roads and well pads 
will result from its decision to approve the lease modifications, but alleges that it does not know 
where exactly the routes and well pads will be built.19 

                                                 
16  Even if the Forest Service chooses to prepare a mere EA on this proposal instead of an 

EIS, it should allow provide for public comment on a draft EA prior to making its decision. 
17  Scoping Notice (Exh. 1) at 2. 
18  Id. at 1.  See also id. at 2 (“If the lease modifications are approved, temporary roads 

and timber cutting may be needed to construct, operate and maintain MDWs”), 
19  The Forest Service’s decision to decline to project where routes will be built until a 

later NEPA review does not absolve the agency from analyzing and disclosing the likely location 
and impacts of the routes.  Further, the Forest Service’s contention that it cannot determine the 
location of routes and well pads at the lease stage is contradicted by recent agency practice.  For 
example, BLM identified the location of both roads and well pads for a lease by application by 
Oxbow Mine for the Elk Creek East Tract, which is just a few miles from the West Elk Mine.  
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The Forest Service has, elsewhere, projected the likely extent of road and well pad construction 
required in the West Elk IRA.  For example, the agency’s Draft Environmental Impact Statement 
(DEIS) for the Colorado Roadless Rule states that 10 to 20 drainage wells are generally 
constructed for each 640 acres (one square mile) mined in the North Fork Valley.20  Thus, one 
well pad and an access road are required for every 32-64 surface acres.  Applying these estimates 
to the 1,450 to 1,540 acres of roadless lands at issue here, the lease modifications will require 
between 23 and 48 well pads.  Further, in an EIS on the 1,500-acre Dry Fork coal lease to assist a 
prior expansion of the West Elk mine just north of the proposed lease modifications, the Forest 
Service predicted the number of MDWs, acres to be disturbed by such wells, the miles of 
temporary roads needed to access, and other impacts.  The Forest Service predicted up to 30 
wells and up to 4.4 miles of new temporary road would be needed to exploit the Dry Fork lease, 
which is roughly the same size as the lease modifications at issue here.21 
 
In addition, the Forest Service has varying estimates of the size of each well pad.  The Colorado 
Rule DEIS asserts that each MDW occupies approximately 0.33 acres.22  This figure is likely too 
low, given that the GMUG National Forest previously concluded that construction of well pads 
for the Mine elsewhere in the E-seam would result in the disturbance of 0.8 acres per well pad.23  
                                                                                                                                                             
See BLM, Environmental Assessment, Elk Creek East Lease Tract (Aug. 2009) at 6, Figure 2, 
excerpts attached as Exh. 3. 

20  U.S. Forest Service, Rulemaking For Colorado Roadless Areas, Draft Environmental 
Impact Statement (July 2008) at 108 (“Colorado Rule DEIS”), available at 
http://fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035972.pdf (last viewed May 20, 2010), 
excerpts attached as Exh. 4. 

21  U.S. Forest Service, Dry Fork Federal Coal Lease-by-Application, Final 
Environmental Impact Statement (Aug. 2005) at 1-8 (“Dry Fork Final EIS”), excerpts attached as 
Exh. 5. 

22  Id. 
23  U.S. Forest Service, Final EIS, Deer Creek Shaft and E Seam Methane Drainage Wells 

Project (Aug. 2007) (“E-seam Final EIS”) at 69 (120 acres required for all well pads under 
Alternative 2), excerpts attached as Exh. 6; id. at S-4 (148 well pads under Alternative 2).  120 
acres / 148 well = 0.81 acres.  See also id. at 110 (describing habitat disturbance as 
“approximately 0.8 acres per drill pads”).  Prior Forest Service document estimated the 
disturbance at 1 acre per well pad.  Dry Fork Final EIS (Exh. 5) at 1-8. 

The number and location of well pads may depend on the location and/or configuration of 
the underground longwall panels.  E-seam Final EIS (Exh. 6) at S-10 (“Given the prior 
experience with effective methane drainage at the West Elk Mine, it is anticipated that a MDW 
would be needed every 750 feet along each longwall panel in order to meet MSHA approval 
requirements for the mine ventilation plan.”); see also id. at 21 (same).  Since MCC long ago 
identified the likely configuration of such longwall panels in its lease modification applications, 
the Forest Service must disclose it to the public and utilize the information in any NEPA analysis 
of the lease modifications.  See Ark Land Co., Application to Modify Federal Coal Leases C-
1362 and COC-67232 (Jan. 19, 2009) (“Lease Mod. Application”), attached as Exh. 7. 
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Between 8 and 16 acres of well pads will be scraped out of the area, assuming 0.33 acres per 
well pad, or up to 38 acres, assuming 0.8 acres per well pad.24  At West Elk, well pads have 
required gouging huge chunks of hillsides to create a flat area for rigs, leaving giant scars on the 
landscape that may last for years or decades.  See Figures 1 and 2, below. 
 
Further, assuming, conservatively, ¼ of a mile of road is necessary to reach each well pad, the 
West Elk IRA will be criss-crossed with between 6 and 12 miles of newly constructed road.  The 
potential width and nature of the roads can be estimated from road construction the Mine has 
currently proposed nearby on the E-seam.  The Mountain Coal Company (MCC), the operator of 
the Mine, recently requested permission to construct MDW access roads 30 to 75 feet in width 
(up to the width of 11 cars).25  Such roads may also require “cut and fills,” which alter the 
hydrology by interrupting subsurface flow, and may be difficult to restore.26  Indeed, significant 
cut and fills have been required for roads previously constructed for the Mine in the E-seam.  See 
Figures 3 and 4, below. 
 
The routes would need to be of sufficient quality and durability to permit large trucks that would 
carry a drill and venting structures to access the site.  Truck traffic would likely not cease after 
the MDWs are drilled.  The Forest Service’s 2007 EIS on the Mine’s construction of MDWs in 
the E-seam stated:  “After installation of the wells, inspections would occur twice per day, and 
this would be decreased to weekly as determined by Mine Safety and Health Administration.”27   
 
In addition to roads and well pads, MCC has previously obtained approval to use MDW pad sites 
as “staging areas,”28 presumably areas with heavy truck (and perhaps helicopter) traffic, where 
supplies are stored, and where the level of motor vehicle use is likely to be higher.  Such areas 
may also be necessary within one or both of the lease modifications.  The Forest Service must 
disclose the number and location of such areas. 

                                                 
24  There are several alternative courses of action that could permit methane venting 

without road construction.  First, methane could be removed from horizontal drill holes, or from 
pads drilled directionally from outside the West Elk IRA.  Second, helicopters could airlift 
materials need to construct methane drainage wells in the IRA.  We specifically request that the 
Forest Service analyze both of these alternatives.  However, given that the Forest Service 
rejected such proposals as horizontal drilling, directional drilling, and helicopter drilling of 
MDW well pads within roadless areas in analyzing previous methane drainage proposals for the 
West Elk Mine, it is likely that roads and surface wells would be necessary to facilitate mining of 
the lease modification areas.  Id. at 46-48. 

25  Letter of K. Welt, Mountain Coal Co. to T. Kaldenbach, Colorado Divn. of Mining 
Reclamation and Safety (Apr. 21, 2010) at 1 (describing road construction proposed in IRA for 
E-seam mining), attached as Exh. 8. 

26  Id. 
27  E-seam Final EIS (Exh. 6) at 113-114. 
28  E-seam Final EIS (Exh. 6) at 15. 
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Figure 1.  Two MDW well pads stacked on top of one another for the West Elk Mine, 

on the GMUG National Forest (2009) 
 

 
Figure 2.  A hillside gouged out for a MDW well pad for the West Elk Mine, 

on the GMUG National Forest (2009) 
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Figure 3.  A cut slope (left) cut into the hillside for an access road to MDW well pad  

for the West Elk Mine, on the GMUG National Forest (2009) 
 

 
Figure 4.  A cut slope (right) cut into the hillside for an access road to MDW well pad  

for the West Elk Mine, on the GMUG National Forest (2009).   
Note “fill” spilling into vegetation on the left, downslope side of the road. 
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Further, the Forest Service has previously concluded that the construction of MDWs and road 
access them to them in roadless areas would have long-term and irreversible impacts to roadless 
values.  The Forest Service concluded that “[r]oad construction and operation” affiliated with the 
E-seam project in roadless areas “would be considered long term, and would impact roadless 
area character and management long term and diminished [sic] the quality of essential [roadless] 
criterions/characteristics and values.”29  The agency further concluded that such road 
construction would result in an “irreversible and irretrievable commitment” of the roadless 
resource:  “Cumulative loss of roadless character in this portion of the IRA would result in the 
long term (extending beyond life of project estimated at 12 years) loss of manageability and 
planning consideration for this resource.”30 
 

B. The 2001 Roadless Rule Prohibits Road Construction in the West Elk IRA. 
 
The Roadless Area Conservation Rule generally prohibits the construction of roads – including 
temporary roads – in inventoried roadless areas.31  Thus, any road construction that might be 
required to permit the mining of coal in the West Elk IRA would be illegal.32 
 
None of the exceptions to the Roadless Rule could permit such construction.  For example, the 
exception permitting construction of a road “needed to protect public health and safety in cases 
of an imminent threat of flood, fire, or other catastrophic event that, without intervention, would 
cause the loss of life or property” does not apply.33  While methane gas is a hazard to miners, the 
public health and safety exception in the 2001 RACR is narrow.  By using both the word 
“imminent” and the word “catastrophic,” the Forest Service intended this exception only to apply 
to emergency situations that were not created by a proposed project itself.  As explained in the 
Rule’s preamble,  
 

The public health and safety exception at paragraph (b)(1) [of section 294.12] in the 
final rule applies only when needed to protect public health and safety in cases of an 
imminent threat of a catastrophic event that might result in the loss of life or 
property.  It does not constitute permission to engage in routine forest health 

                                                 
29  Id. at 150. 
30  Id. at 152. 
31  See 36 C.F.R. § 294.12 (2001).  In adopting the Roadless Area Conservation Rule, the 

Forest Service specifically rejected an exception that would have permitted the construction of 
“temporary roads” in IRAs.  See infra at 14-15. 

32  The 2001 Roadless Area Conservation Rule binds the Forest Service in Colorado.  
Under the terms of injunction issued by the U.S. District Court for the District of Northern 
California, an injunction upheld by the Ninth Circuit Court of Appeals, the Forest Service is 
barred from taking any action that would violate the rule.  See California ex rel. Lockyer v. U.S. 
Dep’t of Agric., 459 F. Supp. 2d 874 (N.D. Cal. 2006); California ex rel. Lockyer v. U.S. Dep’t 
of Agric., 575 F.3d 999 (9th Cir. 2009). 

33  36 C.F.R. § 294.12(b)(1) (2001). 
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activities, such as temporary road construction for thinning to reduce mortality due to 
insect and disease infestation.34 

 
The proposed lease modifications are not in response to an imminent threat,  Any threat from 
methane in the coal lease modification area would only arise from a Forest Service decision to 
permit mining on the proposed modifications themselves.  In other words, if the Forest Service 
or BLM rejects the proposed lease modifications, the methane locked in the coal seam would not 
threaten anyone. 
 
The Roadless Rule’s exception related to the “continuation, extension, or renewal of a mineral 
lease on lands that are under lease by the Secretary of the Interior as of January 12, 2001 or for a 
new lease issued immediately upon expiration of an existing lease” are similarly inapplicable.35  
First, the exceptions could not apply to lease COC-67232, which was issued in 2007.  This lease 
did not exist as of January 12, 2001.36  Second, the language of the exception relates to those 
situation where the temporal duration of a lease is extended, not where the agency expands the 
physical area the lease covers, as proposed here.  The Roadless Area Conservation Rule makes 
this clear:  “road construction needed in conjunction with a new lease may be allowed on these 
same lands if the lease is issued immediately upon expiration of the existing lease.”37 
 
Approving leases that would require or result in road construction would violate the spirit of the 
rule, as well as the letter.  Roads would make the area no longer roadless and damage or destroy 
roadless characteristics, including, but not limited to, “[h]igh quality or undisturbed soil, water, 
and air,” “[n]atural appearing landscapes with high scenic quality,” and “[h]abitat for threatened, 
endangered, proposed, candidate, and sensitive species.”38 
 
Because the proposed lease modifications are likely to require road construction within the West 
Elk IRA, they would violate the Roadless Area Conservation Rule.  The Forest Service must 
therefore reject the lease modifications. 
 

                                                 
34  67 Fed. Reg. 3256 (Jan. 12, 2001). 
35  36 C.F.R. § 294.12(b)(7) (2001). 
36  Nor did lease COC-67232 come into existence until after the Roadless Rule was 

reinstated by the Northern District of California.  See California ex rel. Lockyer v. U.S. Dep’t of 
Agric., 459 F. Supp. 2d 874 (N.D. Cal. 2006) (reinstating Roadless Rule). 

37 67 Fed. Reg. 3256 (Jan. 12, 2001) (emphasis added). 
38  36 C.F.R. § 294.11 (2001) (describing “[r]esources or features that are often present in 

and characterize inventoried roadless areas”). 
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III. BECAUSE THE LEASE MAY RESULT IN ROAD CONSTRUCTION IN A 

ROADLESS AREA, THE FOREST SERVICE MUST PREPARE AN EIS. 
 

A. NEPA Requires Preparation of an EIS for Actions that Involve Ecologically 
Critical Areas or that Threaten Legal Violations. 

 
“Federal agencies must comply with certain procedures prior to taking any action or making any 
decision that could significantly affect the quality of the human environment.”39  Specifically, 
agencies must prepare an environmental impact statements (EIS) where an agency’s proposal 
may significantly affect the environment. 
 
CEQ regulations implementing NEPA define “significance” in terms of intensity and context.40  
Intensity involves a number of factors, including:  (1) “[u]nique characteristics of the geographic 
area such as proximity to historic or cultural resources, park lands, ... wetlands, ... or ecologically 
critical areas;” and (2) “[w]hether the action threatens a violation of Federal, State or local law or 
requirements imposed for the protection of the environment.”41 
 

B. Because the Lease Modifications Involve Roadless Lands and Threaten to 
Violate the Roadless Area Conservation Rule, the Forest Service Must 
Prepare an EIS. 

 
1. The Lease Modifications May Result in Road Construction in a Roadless 

Area. 
 
As noted above, the Forest Service assumes that the lease modifications will result in road 
construction in the West Elk IRA.  The agency has also previously concluded that road 
construction for MDW access for this mine on other roadless lands would result in long term 
destruction of roadless character.  Because that road construction will destroy the unique 
characteristics of this geographic area – namely, the area’s roadless nature – the lease 
modifications may have significant impacts that must be analyzed in an EIS. 
 
In similar situations, courts have required the Forest Service to complete EISs.  For example, 
federal courts have struck down Forest Service EAs that failed to address adequately the impacts 
of proposed timber sales on the roadless nature of the areas involved, even where subsequent to 
RARE II the areas have been passed over for wilderness designation, and even where Forest 
Plans have enacted prescriptions for the areas that anticipate multiple uses such as logging in the 
areas.42  The Ninth Circuit concluded that: 

                                                 
39  Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1171 (10th Cir. 1999) 

(emphasis added). 
40  40 C.F.R. § 1508.27. 
41  40 C.F.R. § 1508.27(b)(3) & (b)(10). 
42  See Smith v. U.S. Forest Service, 33 F.3d 1072 (9th Cir. 1994); National Audubon 

Society v. US Forest Service, 46 F.3d 1437 (9th Cir. 1993). 
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the decision to harvest timber on a previously undeveloped tract of land is “an 
irreversible and irretrievable decision” which could have “serious environmental 
consequences.”  See California v. Block, 690 F.2d 753, 763 (9th Cir. 1982).43 

 
This review is required because, among other things, such roadless areas could again be 
considered for wilderness designation during preparation of the next Forest Plan, absent the 
destruction wrought by roading and logging.44 
 
Here, the lease modifications will involve impacts similar to a timber sale:  the construction of 
miles of road, which will require logging, and the bulldozing and clearing of acres of well pads 
throughout the roadless area.45  The undisturbed, roadless nature of the area will be significantly 
altered. 
 
The Forest Service’s own NEPA regulations also require preparation of an EIS.  Those 
regulations require an EIS for the following types of actions: 
 

Proposals that would substantially alter the undeveloped character of an 
inventoried roadless area or a potential wilderness area.  Examples include but are 
not limited to:  
 

(i) Constructing roads and harvesting timber in an inventoried roadless area 
where the proposed road and harvest units impact a substantial part of the 
inventoried roadless area..... 
 
(iii) Approving a plan of operations for a mine that would cause considerable 
surface disturbance in a potential wilderness area.46 

 
A proposal that would likely result in the construction of a spider-web of roads, and up to 20 
well pads per square mile would cause “considerable surface disturbance.”  Further, this network 
of roads and drill pads will degrade up to 1,500 acres of the 5,800-acre “Sunset” Roadless Area, 
and potentially cut off areas of the area from the adjacent West Elk Wilderness.47  A “substantial 
                                                 

43  National Audubon, 46 F.3d at 1448. 
44  Smith v. U.S. Forest Service, 33 F.3d at 1078. 
45  See Scoping Notice (Exh. 1) at 1 (“If the lease modifications are approved, 

temporary roads and timber cutting may be needed to construct, operate and maintain 
MDWs.” (emphasis added)). 
 

46  36 C.F.R. § 220.5(a)(2). 
47  In its 2005 roadless evaluation, the GMUG National Forest refers to the specific, 

isolated roadless area that the lease modifications overlap as the “Sunset” area.  GMUG National 
Forest, North Fork Valley – Roadless Evaluation (July 21, 2006) at 48, excerpts attached as 
Exh. 9, available at 
www.fs.fed.us/r2/gmug/policy/plan_rev/key_findings/roadless/roadless_inventory_north_fork_v



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 14 
May 20, 2010 
 
 
part” – nearly a quarter – of the roadless area will see road construction and timber removal for 
roads and well pads.  By the Forest Service’s own rules, then, an EIS is required. 
 
In addition, the Forest Service itself has previously acknowledged that MDW and road 
construction on nearby roadless lands would have long-lasting damaging impacts,48 impacts that 
can only be considered significant. 
 
Because the lease modifications will likely lead to severely degrading the roadless values of the 
West Elk IRA, the impacts of the lease modifications may be significant, and an EIS is 
required.49 
 

2. The Lease Modifications May Violate the Roadless Rule. 
 
As discussed above, a decision that permits road construction in the West Elk IRA will violate 
the Roadless Area Conservation Rule.50  Because the lease modifications threaten a violation of 
Federal law or requirements imposed for the protection of the environment, the impacts of the 
proposed action may be significant, and an EIS is required.  
 

3. Even If the Roads Constructed Are “Temporary,” Impacts to Roadless 
Values Will Likely Be Long-Lasting and Significant. 

 
The Forest Service cannot argue that because the roads likely to be constructed as a result of this 
decision will be categorized as “temporary,” the impacts to the roadless area would not be 
significant.51 
 
The Forest Service has long recognized that “temporary” roads can have significant impacts on 
unroaded areas, habitat, wetlands, and other values.  The Roadless Rule as first proposed did not 
prohibit temporary road construction.  During the Rule’s environmental analysis, however, the 
Forest Service concluded that “[t]emporary road construction has most of the same effects as 
permanent road construction.”52  In fact, the agency acknowledged temporary roads may pose an 
                                                                                                                                                             
alley.pdf (last viewed May 20, 2010).  The Sunset roadless area is considered a part of the West 
Elk IRA complex. 

48  See supra at 10. 
49  The roadless area also contains wetlands – ponds, streams, wet meadows, etc. –  that 

may be degraded by road and MDW well pad construction.  CEQ regulations specifically 
identify “wetlands” as a factor in evaluating significance.  40 C.F.R. § 1508.27. 

50  See supra at 5-11. 
51  See Scoping Notice (Exh. 1) at 2 (“If the lease modifications are approved, temporary 

roads and timber cutting may be needed to construct, operate and maintain MDWs” (emphasis 
added)). 

52  The Roadless Area Conservation Final Environmental Impact Statement (Nov. 2000) 
(“Roadless Rule EIS”) at 3-45 (emphasis added), excerpts attached as Exh. 10, available at 
http://roadless.fs.fed.us/documents/feis/ (last visited May 14, 2008); see also id. at 2-18 (Forest 
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even “higher risk of environmental impacts” because they are not constructed to the same 
standards as other roads.53  The Forest Service concluded that temporary roads can result in the 
“introduction of nonnative vegetation and degradation of stream channels,”54 can cause 
“increased risk of surface erosion and landslides” as well as sedimentation,55 can result in 
“extensive” “short- and long-term effects on aquatic species and habitats,”56 and may cause the 
loss of rare plant populations,57 among other impacts.  As a result, the Forest Service deliberately 
prohibited temporary road construction in the final Roadless Rule.58 
 
Further, it is unclear just how “temporary” the roads here might be.  The Forest Service does not 
describe how long such routes may be in place and/or in use.  The Colorado Roadless Rule Draft 
EIS described routes necessary for coal mining with the oxymoronic term “long-term temporary 
roads.”59  And while that document states that temporary roads would “not cause a roadless area 
to lose its status as a roadless area,” the fact that the agency would still call the area “roadless” 
does not mean that many of the roadless area’s values – its pristine nature, undegraded 
watersheds, undisturbed wildlife habitat, etc. – would not be significantly damaged by the 
construction, maintenance, and use over a period of years of these “long-term ... roads.”60 
 

                                                                                                                                                             
Service declines detailed study of alternative permitting temporary roads because “[t]he use of 
temporary roads may have the same long lasting and significant ecological effects as permanent 
roads, such as the introduction of nonnative vegetation and degradation of stream channels.”). 

53  Id. at 3-30 (“By closing or decommissioning roads after use, the long-term effects on 
the environment are reduced.  On the other hand, while temporary road construction must 
comply with law, regulation, and policy, in general, temporary roads are not designed or 
constructed to the same standards as classified roads and are not intended to be part of the 
National Forest System Transportation System.  The results can be a higher risk of 
environmental impacts over the short run.”). 

54  Id. at 2-18. 
55  Id. at 3-55. 
56  Id. at 3-164. 
57  Id. at 3-176. 
58  66 Fed. Reg. 3251 (Jan. 12, 2001) (“[T]he definition of road has expanded to include 

‘temporary road.’”). 
59  Colorado Rule DEIS (Exh. 4) at 47 (“While temporary roads are typically defined as 

short-term roads, roads needed for ... coal operations are defined as long-term temporary roads, 
as they would be expected to be in place throughout the lease period.”) 

60  Id. at 48.  Further, the Forest Service admits that the long-term temporary roads are 
likely to increase off-highway vehicle use on routes even if they are “closed” to the public, and 
that recreational opportunities are likely to be damage.  See id. at 197 (“Unauthorized motorized 
use of the new temporary roads would likely occur and has historically been difficult to 
control”); id. at 242 (“Roads built ... to support energy resource development activities would be 
more likely to result in a longer term change in the recreation setting.”) 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 16 
May 20, 2010 
 
 
While such “temporary roads” may, after years of use, be reclaimed and re-planted with native 
grasses, it will take generations to replace mature aspen, spruce, fir, and other forest stands likely 
to be bulldozed for roads up to 75 feet wide for access to MDWs and those logged to make way 
for the well pads themselves.  Fragmentation impacts from “temporary” road construction will 
thus be long lasting.  It may be impossible to restore original hydrologic function to areas where 
road construction has occurred, especially if subsurface flow was altered during construction.  
Displaced wildlife may take years to return to the area.  These potential impacts are consistent 
with the Forest Service’s prior conclusion that road construction for MDWs directly adjacent to 
the lease modification areas would result in long-lasting and damaging impacts. 
 
In sum, the Forest Service’s own conclusions concerning the impact of “temporary” roads on 
roadless areas is that construction, maintenance, and use of such routes may cause significant 
impacts.  Even if routes constructed for the lease modifications are “temporary,” the Forest 
Service must complete a full EIS on the proposed lease modifications. 
 

4. The Forest Service May Not Rely on a “Mitigated FONSI” to Avoid an 
EIS Unless the Agency Provides Proof that Mitigation Measures Will 
Eliminate the Potential for Significant Impacts. 

 
If the Forest Service intends to rely on reclamation and revegetation to reduce the impacts of the 
proposed road and MDW construction to below a “significant” level and prepare a mere EA, the 
agency must have a reasoned basis for such a conclusion. 
 
First, an agency’s EA must fully analyze and evaluate the mitigation measures.61  Federal courts 
hold that a perfunctory description or mere listing of the measures is not sufficient to support an 
insignificance finding based on mitigation measures.62   
 
Second, the agency must have proof that the mitigation measures will work.  They cannot  be 
speculative or lack support about their efficacy.63  Accordingly, supporting data is required to 

                                                 
61  40 C.F.R § 1508.9 (EA must “provide sufficient evidence and analysis for ... a finding 

of no significant impact”). 
62  Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1173 (10th Cir. 1999) 

(“[i]t is not enough to merely list possible mitigation measures”); Idaho Sporting Congress v. 
Thomas, 137 F.3d 1146, 1151 (9th Cir. 1998) (court rejected agency's conclusory statement that 
mitigation measures were sufficient where analytical data was lacking). 

63  Davis v. Mineta, 302 F.3d 1104, 1125 (10th Cir. 2002) (“agencies ... should not rely on 
the possibility of mitigation as an excuse to avoid the EIS requirement”); National Parks & 
Conservation Ass’n v. Babbitt, 241 F.3d 722, 734, 735 (9th Cir. 2001) (“speculative and 
conclusory statements were insufficient to demonstrate that the mitigation measures would 
render the environmental impacts so minor as to not warrant an EIS”); National Audubon 
Society v. Hoffman, 132 F.3d 7, 17 (2d Cir. 1997) (agency may rely on mitigation measures only 
when “the adequacy of proposed mitigation measures is supported by substantial evidence”); 
Western Land Exchange Project, 315 F. Supp. 2d 1068 (D. Nev. 2004) (mitigation plan violates 
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sustain a finding of no significant impact.64  Moreover, under NEPA’s regulations, to the extent 
mitigation measures are unproven or lack support regarding their effectiveness such that the 
severity of impacts is unknown, impacts are likely significant.65   
 
Given that the Forest Service has concluded that the impacts of temporary roads is likely to be 
similar to, if not more damaging than, the impacts of permanent roads, and the agency’s analysis 
of the impacts of road construction in the E-seam EIS, the Forest Service cannot show mitigation 
measures will eliminate significant impacts, and so the agency must prepare an EIS.66 
 

5. The Forest Service Cannot Rely on Later NEPA Review at the 
Development Stage to Prepare an EIS. 

 
The Forest Service may take the position that it need not prepare an EIS for these lease 
modifications because it will analyze the impacts of future mining when MCC applies for 
permits to actually build roads in the area.67  The Forest Service cannot do so for at least four 
reasons. 
 
First, NEPA requires that agencies analyze in detail the direct, indirect, and cumulative impacts 
of a proposed agency action.68  Federal courts have held that agencies must disclose “all 
‘reasonably foreseeable’ impacts ... at the earliest practicable point,” and that this includes “any 
environmental impacts [that are] reasonably foreseeable at the leasing stage.”69 
 
It is foreseeable that these lease modifications – sought by MCC so that it can obtain the right to 
mine coal – will lead to mining activity, including the surface impacts that accompany mining in 
the E-seam.  The Forest Service admits that such impacts are likely to occur:  “Under a 
foreseeable mine plan scenario, surface uses on these modifications may include ... MDWs ... 
                                                                                                                                                             
NEPA because agency cannot evaluate whether it will be effective, “in the absence of any 
‘supporting analytical data’ whatsoever”). 

64  Id. 
65  40 C.F.R § 1508.27(b)(5); National Parks, 241 F.3d at 735. 
66  Further, in evaluating the effectiveness of any mitigation measures, the Forest Service 

should use data, photos, and analysis from attempts to restore high elevation forest areas, such as 
those likely to be logged and bulldozed to make way for roads here.  To the extent possible, the 
Forest Service should use such data from the North Fork Valley. 

67  See E. Gable, “Roadless area encroachment, methane releases would accompany Colo. 
mine expansion,” Land Letter (May 13, 2010) (“Nicole Mortenson of the Forest Service said the 
agency is not planning a full EIS because the agency is only considering the impacts of leasing 
the area, not the effects of future mining activities.  Those effects would be considered after the 
land is leased, when the company applies for permits from the Bureau of Land Management and 
Colorado Division of Reclamation, Mining and Safety, she said.”), attached as Exh. 11. 

68  40 C.F.R. §§ 1508.7 & 1508.8. 
69  New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 718 (10th Cir. 2009). 
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and associated access roads.”70  The surface impacts of coal mining in the lease modification are 
readily predictable given the nature of recent and ongoing construction for MDWs and access 
roads on adjacent lands (and on the very leases to be modified here) to facilitate coal mining in 
the very same coal seam.  Even if the Forest Service cannot predict the precise location of each 
MDW and each access road (or the exact impacts therefrom), it can easily predict that a 
significant network of wells and roads, tightly spaced and blanketing the area, will be required to 
mine the coal leased here.  As the Ninth Circuit has held in the context of oil and gas leases, 
“[t]he government’s inability to fully ascertain the precise extent of the effects of mineral leasing 
in a national forest is not, however, a justification for failing to estimate what those effects might 
be” before approving the activity.71  The surface impacts of coal mining thus can and must be 
disclosed in any NEPA document prepared for the lease modification. 
 
Second, Forest Service guidance also specifically requires the agency to disclose impacts such as 
potential road and MDW well pad construction at the lease stage.  The Forest Service Manual 
states: 
 

For each acceptable application for a lease [for minerals, including coal] .... the Forest 
Service official shall conduct an environmental analysis ... to evaluate what impact the 
proposed action would have on the surface resources and other users.  The study should 
include and consider the following factors, where applicable: ... 

4.  Impact on surface resources. 

5.  Damage to watershed. 

6.  Degree of surface disturbance and difficulty in restoration. 

7.  Special values, such as wilderness character, archeological sites, cultural resources 
(FSM 2361), and endangered wildlife habitat. 

8.  Access needs, including system roads to be used or constructed. 

9.  Term of the lease and probable nature of operations.72 

The Forest Service understands that there will likely be surface impacts from road construction 
and MDW well pads, impacts that spring from the known probable nature of coal mining 
operations, that may damage watersheds, that relate to access, and that may require restoration.  
As a result, each of these impacts, pursuant to the Forest Service’s own guidance, must be 
examined now, at the time the Forest Service makes its decision to consent or not to the lease. 
 

                                                 
70  Scoping Notice (Exh. 1) at 1 (emphasis added). 
71  Connor v. Burford, 848 F.2d 1441, 1450 (9th Cir. 1988) (emphasis added). 
72  Forest Service Manual 2822.41 (emphasis added). 
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Third, the Forest Service has, as a matter of practice, prepared EISs on coal leases at the lease 
stage, not later.  As noted above, just five years ago, the Forest Service completed an EIS on the 
1,517-acre Dry Fork coal lease-by-application directly adjacent to these lease modifications.73  
The lease modifications at issue here affect more surface area – 1,722 acres – than the Dry Fork 
lease, and cover more roadless acres – up to 1,540 acres here – when compared with the 621 
roadless acres at stake in the Dry Fork lease.74  Because the Dry Fork area contained more 
existing roads – the lease modifications at issue appear to have none – potential impacts to 
vegetation, soils, wildlife, and roadless character at Dry Fork would appear to have required less 
new road construction, and hence less long-term disturbance than will be required for these lease 
modifications.  It would make little sense for the Forest Service to complete an EIS for the Dry 
Fork lease, but a mere EA for the lease modifications, where the foreseeable impacts are likely 
greater. 
 
Fourth, in the analogous oil and gas leasing context, federal appellate courts hold that a lease that 
does not prohibit or preclude all surface use in any circumstance constitutes an “irreversible and 
irretrievable commitment of resources.”75  As such, the lease is the point at which the agency 
must prepare an EIS to examine the impacts of potential road construction in a roadless area.76  
Courts have reasoned that at the lease stage, the lease-holder obtains a right to the oil and gas, 
and unless the lease contains a non-waivable no surface occupancy (NSO) stipulation, the lease 
includes the rights to build such surface facilities as necessary.  As the Ninth Circuit put it: 

 
Because the purposes of the leases sold in the … National Forests is oil and gas 
exploration, development, and production, it would clearly be inconsistent with 
the purposes of the leases if the government prevented all drilling, roadbuilding, 
pipe-laying, and other lease related surface-disturbing activities.  Yet it is also 
clear that these activities are likely, if not certain, to significantly affect the 
environment.77 

 
The D.C. Circuit examined a case in which the Forest Service failed to undertake an EIS for oil 
and gas leasing in roadless areas.  The leases at issue contained stipulations to protect certain 
resources, and the court recognized that the Forest Service had general authority to regulate oil 
and gas development to limit surface resource damage.  The appellate court held, however, that 
once the lease was issued, the Forest Service lacked the authority to prohibit or preclude all 
surface uses.  And unless the Forest Service retained the authority to prevent any surface 
disturbance, and unless the agency could in fact halt any lease development at the later 
development stage, the Court concluded that the agency must complete an EIS at the lease stage. 
 

                                                 
73  See Dry Fork Final EIS (Exh. 5). 
74  Dry Fork Final EIS (Exh. 5) at 3-64 (621 roadless acres in Dry Fork lease). 
75  Sierra Club v. Peterson, 717 F.2d 1409, 1414 (D.C. Cir. 1983). 
76  Id. 
77  Connor v. Burford, 848 F.2d at 1450 (footnote omitted). 
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Even assuming, arguendo, that all lease stipulations are fully enforceable, once 
the land is leased the Department no longer has the authority to preclude surface 
disturbing activities even if the environmental impact of such activity is 
significant.  The Department can only impose “mitigation” measures upon a 
lessee who pursues surface disturbing exploration and/or drilling activities.  None 
of the stipulations expressly provides that the Department or the Forest Service 
can prevent a lessee from conducting surface disturbing activities.  Thus, with 
respect to the … area with which we are here concerned, the decision to allow 
surface disturbing activities has been made at the leasing stage and, under NEPA, 
this is the point at which the environmental impacts of such activities must be 
evaluated.78 

 
Coal leasing is subject to some rules and regulations that differ from those for oil and gas 
leasing.  However, both of the coal leases at issue here grant MCC “the exclusive right and 
privilege to drill for, mine, extract, remove or otherwise process and dispose of the coal deposits 
in ... or under the lands described [further in the lease] ... together with the right to construct such 
works, buildings, plants, structures, equipment and appliances and the right to use such on-lease 
rights-of-way which may be necessary and convenient[,] ... subject to the conditions herein.”79  
In interpretating these provisions, the Forest Service has stated that “[t]he need for roads is 
included in the rights granted” in a coal lease.80  Forest Service stipulations note that the lease-
holder “must comply with all the rules and regulations” applicable to Forest Service lands “when 
not inconsistent with the rights [to mine coal] granted by the Secretary of the Interior” in the 
lease.81  These stipulations do not, on their face preclude all surface disturbance on the lease.  
The holder of the leases at issues, MCC, has stated: “The right to vent coal mine methane is 
attendant to the right to mine the coal.”82 
 
The language of these coal leases and stipulations – and the Forest Service’s and MCC’s 
interpretation of them – thus appears to be the same as the non-NSO oil and gas leases on Forest 
                                                 

78  Sierra Club v. Peterson, 717 F.2d at 1414 
79  Modified Coal Lease No. C-1362 (1967) at 1, attached as Exh. 12 (emphasis added); 

Coal Lease COC-67232 (Feb. 13, 2007), attached as Exh. 13 (emphasis added).  Forest Service 
guidance states similarly that a mineral lease “grants exclusive rights to drill for, mine, extract, 
remove, and dispose of the mineral or minerals named in the lease.”  Forest Service Manual 
2822.31c.  Further, “[a] mineral lease grants a dominant right to use the surface of the leased 
land for the production of the specified mineral, subject to existing rights.”  Forest Service 
Manual 2822.31e. 

80  Dry Fork Final EIS (Exh. 5) at 8-25. 
81  Modified Coal Lease No. C-1362 (Exh. 12), “Notice for Lands of the National Forest 

System”; Coal Lease COC-67232 (Exh. 13), “Standard Notice and Coal Lease Stipulations for 
National Forest System Lands.” 

82  Mountain Coal Company, L.L.C.’S Motion To Stay The Proceedings Pending Appeal 
Of Order Denying Motion To Intervene, WildEarth Guardians v. Forest Service, 08-cv-02167-
JLK (D. Colo. Mar. 3, 2009) at 2, attached as Exh. 14. 
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Service lands for which the courts have required EISs.  Further, while Forest Service regulations 
state that the agency may require “such conditions as may be appropriate to regulate surface coal 
mining,”83 this rule does not explicitly state that the Forest Service has the authority to preclude 
all surface disturbance once a lease is issued. 
 
If it is the Forest Service’s position that it retains the absolute authority to preclude any and all 
surface disturbance – including subsidence – related to coal mining of these lease modification 
areas at the mine plan stage, after the lease modifications awards MCC the right to mine, then the 
Forest Service should so state in any NEPA document prepared for the lease modifications.  If 
the Forest Service does not retain the authority to prohibit all surface disturbance, controlling 
legal precedent requires the Forest Service to complete an EIS now, at the lease stage. 
 
IV. BECAUSE THE PROPOSED ACTION WILL EXTEND THE LIFE OF THE 

WEST ELK MINE, WHICH COAL COMPANIES AND THEIR SUPPORTERS 
ARGUE IS OF SIGNIFICANT ECONOMIC IMPORTANCE, THE FOREST 
SERVICE MUST PREPARE AN EIS. 
 

NEPA and its implementing regulations require the action agency to disclose the potential 
environmental impacts of a proposed action, which include socio-economic impacts.84  Agencies 
must disclose these impacts, even if they are allegedly beneficial.85  Agencies must prepare EISs 
where the impacts may be significant, and one measure of significance is whether the action 
may, on balance, have a significant beneficial impact.86 
 
The purpose of the lease modifications is to consider leasing Federally-owned coal for economic 
recovery.  BLM has concluded MCC could recover 10.1 million tons of coal from the lease 
modification area, and that mining this coal would add 1.6 years to the life of the Mine.87 
 
Because the Mine and various public officials have asserted that extending the life of coal mines 
in the North Fork Valley is critically important to employment and the economy of the region, 
and benefits the environment with “supercompliant” coal, the socio-economic impacts of these 
lease modifications is, in their view, significant.  For the reasons those persons use to support the 
expansion, an EIS must be prepared on the lease modifications. 
 
The mining industry, its governmental supporters, and the Forest Service have long touted the 
benefits of coal mining in the North Fork Valley for two major reasons. 
 
                                                 

83  30 C.F.R. § 740.4(e)(3) (emphasis added). 
84  40 C.F.R. § 1508.8(b) (impacts include “economic [and] social” effects). 
85  Id. (“Effects may also include those resulting from actions which may hane both 

beneficial and detrimental effects, even if on balance the agency believes that the effect will be 
beneficial”). 

86  40 C.F.R. § 1508.27(b)(1). 
87  GER/MER (Exh. 2) at pdf page 6. 
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First, supporters describe the benefits in terms of jobs, economic activity, and revenue.  
According to the Forest Service, “[m]ining companies are the largest property tax revenue 
sources for Gunnison County.  Gunnison County has identified the areas surrounding the coal 
mines as the North Fork Valley Coal Resource Special Area.”88  Failure to lease lands in roadless 
areas, the Forest Service has stated, would conversely result in a loss of economic activity.  In a 
comparison of alternatives for the E-seam EIS, the Forest Service concluded that “lack of access 
[to roadless areas] could result in foregoing approximately 10 million tons of coal [the same 
amount to be made available through these lease modifications] with an economic value of $107 
million, royalties of $8.5 million, and shorten the mine life by nearly two years compared to” 
alternatives that permitted mining in the roadless area.89 
 
Coal companies and coal mining representatives have made similar arguments.  For example, 
Arch Coal representative Greg Schaefer has lobbied for the repeal of the Roadless Rule where it 
would prohibit road construction in potential coal mine areas by arguing: 
 

In the North Fork Valley there are three mines that generate 40% of the coal 
production in the state.  The reserves in the North Fork Valley are expected to 
produce 16 million tons of coal a year for 48 years. In 2004, the coal resources in 
the Valley brought in excess of $235 million in sales; $35 million in taxes; and 
employed almost 900 people, providing $76 million in employee pay and 
benefits.  Roughly half of the taxes collected go to school districts, 16% go to city 
and county governments and 10% to the Colorado Water Conservation Board to 
provide water, mostly in rural areas.90 

 
Other coal industry representatives concluded that prohibiting road construction in areas of 
future coal leases in the North Fork Valley would have “substantial economic impacts.”91  They 
have argued for adopting a Colorado roadless rule that would permit construction of access roads 
for MDWs in roadless areas because: “Preservation of these mining jobs is critical.”92 
 
Representatives of the State of Colorado echo these statements.  Gov. Bill Ritter and his 
spokesmen have repeatedly asserted that a Colorado roadless rule must permit road construction 
to facilitate coal mining at West Elk and other North Fork Valley mines in order to preserve this 

                                                 
88  E-seam Final EIS (Exh. 6) at 146. 
89  E-Seam Final EIS (Exh. 6) at 149. 
90  Roadless Area Task Force, Deliberative Meeting #2, April 14, 2006 (Apr. 12, 2006) 

at 7, attached as Exh. 15. 
91  Kathy Welt, Oxbow Mine, quoted in Roadless Areas Review Task Force Grand 

Junction Public Comment Meeting, June 20, 2006 (July 3, 2006) at 7, attached as Exh. 16. 
92  Letter of S. Sanderson, Colorado Mining Ass’n to T. Vilsack, U.S. Dep’t of 

Agriculture (June 30, 2009) at 2, attached as Exh. 17. 
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“critical industry” and “critical jobs” at the mines.93  Prohibiting road construction for MDWs on 
new leases would “significantly hinder” the coal industry, according to the Governor.94 
 
Second, supporters of the North Fork Valley mines argue that the quality of the coal is such that 
providing it to utilities is an environmental benefit.  In the E-seam Final EIS, the Forest Service 
states: 
 

The coal mined at the West Elk Mine, as well as from other mines in the North 
Fork Valley, is a high British Thermal Unit (BTU), low sulfur, low ash, and low 
mercury coal.  The coal meets the Clean Air Act standards for compliant and 
supercompliant coal.  Its use in industry helps meet standards of the Clean Air 
Act.95 

 
Coal company representatives make similar claims.96 
 
In sum, boosters have pushed the Forest Service to permit West Elk and other North Fork Valley 
coal mines to build roads in roadless areas by arguing that the jobs and revenue at stake are 
“critical” and touting the environmental benefits of “supercompliant” coal.  If they are correct, 
then an EIS must be prepared to address the potentially significant economic and environmental 
impacts of this lease modification, and the allegedly “critical” importance of keeping the West 
Elk Mine open for another 1.6 years.97 
                                                 

93  B. Finley, “Western mines win ‘roadless’ exemptions,” Denver Post (May 14, 2010) 
(quoting Gov. Ritter as stating: “[c]oal mining is the critical industry” in the area), attached as 
Exh. 18; letter of B. Ritter, Governor to T. Vilsack, U.S. Dep’t of Agriculture (Apr. 6, 2010) at 5 
(“Coal mining is the critical industry in the Paonia area”), attached as Exh. 19; D. Webb, “Mine 
jobs driving effort for roadless-area deal,” Grand Junction Daily Sentinel (Feb. 14, 2010) (DNR 
spokesman expressed hope that the coal mines in the North Fork Valley would be able to build 
MDWs and access roads in roadless areas “to protect those critical jobs”), attached as Exh. 20. 

94  Letter of B. Ritter (Apr. 6, 2010) (Exh. 19) at 4. 
95  E-Seam Final EIS (Exh. 6) at 1. 
96  Kathy Welt, Oxbow Mine (Exh. 8) (“Colorado’s coal is of exceptional quality – high 

in heat and low in sulfur and mercury, which is important for environmental compliance for 
many utilities.  Congress recognized the importance of low sulfur coal in the Energy Policy Act 
of 2005.  North Fork Valley coal is super-compliant coal.”); Testimony of G. Schaefer, Arch 
Coal before the House Resources Committee (Apr. 3, 2001) at 3 (“This coal is highly valued by 
these utilities because of its low sulfur content (0.5%) and high Btu value.  Utilities such as 
Tennessee Valley Authority rely on this coal as their Clean Air Act compliance strategy. The 
utilities blend this coal with other, higher sulfur, lower Btu coal to achieve compliance, and burn 
the Colorado coal exclusively during time of high demand in order to avoid derating of their 
plants while staying under air emissions limits.”), attached as Exh. 21. 

97  It would be disingenuous at best for these same coal supporters to argue that the 
impacts of the proposed lease modifications would be insignificant for NEPA purposes while 
claiming the benefits of road construction in roadless areas to the economy are so significant. 
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V. THE FOREST SERVICE MUST DISCLOSE AND ANALYZE FOREST PLAN 

COMPLIANCE. 
 
The National Forest Management Act (NFMA) requires that “[r]esource plans and permits, 
contracts, and other instruments for the use and occupancy of National Forest System lands shall 
be consistent with the land management plan.”98  Any NEPA document for the lease 
modifications must analyze and disclose how the following Forest Plan requirements will be met.  
In order to demonstrate consistency with the Forest Plan, the Forest Service must disclose 
sufficient information to allow the public to determine whether the agency conclusions are valid. 
 
The Forest Service must ensure that the lease modification are consistent with the following 
provisions of the GMUG National Forest plan. 
 
Forest-wide general direction, standards, and guidelines: 
 

-- Retain 5-12 percent of a diversity unit (usually 5,000-20,000 acres) in old growth.  Spruce-
fir patches must be at least 30 acres and should average 100-200 acres “whenever 
possible.”99 

 
Old growth is easily destroyed and difficult for humans to create.  MDW well pads must not be 
built in old growth, and roads should not be constructed through old-growth forests, to the 
maximum extent possible, unless construction in other areas would be more damaging.  To 
ensure compliance with the Plan, the Forest Service must, for any NEPA document on the lease 
modifications: (a) identify the relevant diversity unit; (b) survey and map the location of old 
growth throughout the diversity unit, to ensure that it can be avoided; and (c) survey and map 
spruce-fir patches throughout the diversity unit. 
 

-- Provide hiding cover within 1000 feet of elk calving and deer fawning areas.100 
 

Neither roads nor vent pads should be constructed in or near calving and fawning areas.  To 
ensure compliance with the Plan, the Forest Service must, for any NEPA document on the lease 
modifications: (a) survey and map the location of any elk calving and deer fawning areas in the 
lease modification areas; and (b) survey and map the location of hiding cover relevant to those 
calving and fawning areas. 
 

                                                 
98  16 U.S.C. § 1604(i). 
99  U.S. Forest Service, Amended Land and Resource Management Plan, GMUG 

National Forests (1991) at III-9a (“GMUG Forest Plan”), available at 
http://www.fs.fed.us/r2/gmug/policy/plan_rev/current_plan/current_plan.shtml (last viewed 
May 20, 2010). 

100  GMUG Forest Plan at III-24. 
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-- Openings created in spruce-fir should be less than 300 feet in width to maintain pine 
marten habitat.101 

 
Constructing roads would fragment habitat for marten and other species (including lynx) needing 
continuous forest cover.  Clearing for MDW well pads would further fragment such habitat.  To 
ensure compliance with the Plan, the Forest Service must, for any NEPA document on the lease 
modifications: survey and map the location of spruce-fir forest throughout the lease modification 
areas. 
 

-- Provide 20 percent of pole or mature tree stands adjacent to nesting sites with at least 150 
square feet of basal area.102  

 
MDW well pads should not be constructed near goshawk nesting areas.  Per Reynolds et al. 
(1992), there should be at least a 420 acre buffer around each nest.103  To ensure compliance with 
the Plan, the Forest Service must, for any NEPA document on the lease modification: survey and 
map the location of any nesting sites in the lease medication areas.  Such survey work should be 
done over several seasons. 
 

-- Maintain habitat for viable populations of all existing vertebrate species.  Maintain at least 
40 percent of potential habitat capability.104  

 
If many tree stands are cut to construct the necessary vents and the network of roads to access 
them, this requirement could be difficult to meet.  To ensure compliance with the Plan, the Forest 
Service must, for any NEPA document on the lease modifications: (a) determine the level of 
viable populations of species likely to be impacted by the loss of habitat accompanying MDW 
well pad and road construction; (b) obtain monitoring data for population levels of such species; 
and (c) identify potential habitat capability for such species. 
 

-- Maintain aquatic habitat in perennial streams with stable or improving trends.105  
 
From the Gunnison Basin map, it appears the area of where lease modifications are proposed is 
quite wet, with numerous streams, ponds, and wetlands.  It would be difficult to avoid crossing 
streams with roads and to keep all MDW well pads outside of the water influence zone.  If so, 
this requirement might not be met.  To ensure compliance with the Plan, the Forest Service must, 
for any NEPA document on the lease modifications: (a) map and survey all perennial streams in 

                                                 
101  GMUG Forest Plan at III-24. 
102  GMUG Forest Plan at III-24. 
103  R. Reynolds et al., Management Recommendations for the Northern Goshawk in the 

Southwestern United States (1992), USDA Forest Service, General Technical Report RM-217, 
available at http://www.fs.fed.us/rm/pubs_rm/rm_gtr217.pdf (last viewed May 20, 2010). 

104  GMUG Forest Plan at III-26. 
105  GMUG Forest Plan at III-26. 
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the lease modification areas; (b) identify the aquatic habitat values in these streams; and 
(c) gather monitoring data to assess the trend of these streams. 
 

-- Manage habitat for macroinvertebrates and fish indicator species on all perennial streams 
which provide potential fisheries, and “manage waters capable of supporting self-
sustaining trout populations to provide for these populations.”106 

 
“Common trout” is a management indicator species (MIS) for the GMUG National Forest, so 
this provision could apply.107  To ensure compliance with the Plan, the Forest Service must, for 
any NEPA document on the lease modifications: (a) survey and monitor for macroinvertbrates 
and fish indicator species on all perennial streams which provide potential fisheries; and 
(b) disclose how the Forest Service can and will manage those streams to protect 
macroinvertebrates and habitat for fish indicator species. 
 

-- Maintain deer and elk cover on at least 60 percent of the perimeter of all natural and 
created openings.108  

 
MDW well pads and road construction will create openings, so this provision applies to the 
proposed action.  To ensure compliance with the Plan, the Forest Service must, for any NEPA 
document on the lease modifications: (a) survey and map all natural openings in the lease 
modification areas; (b) identify the likely location of any created openings should the lease 
modifications be approved; and (c) identify and map all deer and elk hiding cover on the 
perimeter of all such openings. 
 

-- Maintain a minimum of 40 percent habitat effectiveness for deer and elk in diversity units 
dominated by forested ecosystems.  Minimum size cover areas for deer is 2-5 acres, and 
for elk, 30-60 acres.109 

 
Having a large network of roads in the lease-modified areas could make this provision 
impossible to meet.  To ensure compliance with the Plan, the Forest Service must, for any NEPA 
document on the lease modifications: (a) survey and map current deer and elk habitat in the 
identified diversity unit; (b) determine and disclose the current level of habitat effectiveness in 
the diversity unit; (c) identify the size of cover patches for deer and for elk; and (d) determine 
and disclose the potential impacts of MDW well pad and road construction on cover areas and 
habitat effectiveness for both deer and elk. 
 

                                                 
106  GMUG Forest Plan at III-27. 
107  U.S. Forest Service, Decision Notice & Finding of No Significant Impact 

Management Indicator Species Forest Plan Amendment, GMUG National Forests (May 2005) at 
3, available at http://www.fs.fed.us/r2/gmug/policy/mis_amend/decision_notice.pdf (last viewed 
May 20, 2010). 

108  GMUG Forest Plan at III-28. 
109  GMUG Forest Plan at III-29. 
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Management area 6B mandates (management area 6B covers almost the entire area proposed 
for lease modification): 
 

-- Maintain habitat capability for management indicator species at 60 percent or more of 
potential.110 

 
This provision will be harder to meet than the forest-wide requirement for maintaining 40 
percent of potential habitat capability.  To ensure compliance with the Plan, the Forest Service 
must, for any NEPA document on the lease modifications: (a) survey and map the location of 
habitat for all MIS in the lease modification areas; (b) determine the level of viable populations 
of species likely to be impacted by the loss of habitat accompanying MDW well pad and road 
construction; (c) identify potential habitat capability for such species; and (d) determine and 
disclose the potential impacts of MDW well pad and road construction on habitat capability for 
MIS. 
 

-- Road traffic and cut-fill slopes must not block big game movement in delineated migration 
routes or corridors.111 

 
Any roads in migration routes or corridors should be closed to motor vehicle traffic at times of 
the year when animals are likely to be using the routes or corridors.  Roads should be constructed 
in locations where cuts or fills can be avoided altogether.  Cut and fill slopes are difficult to 
restore to natural contours and conditions.  To ensure compliance with the Plan, the Forest 
Service must, for any NEPA document on the lease modifications: (a) disclose the likely location 
of roads in the lease modification areas; (b) identify the likely location of any cut-fill slopes; and 
(c) monitor, survey, and disclose big game movement corridors in the lease modification areas. 
 
Management area 5A mandates.  A small portion of the proposed lease modification area for 
C-1362 (in section 10, T 14S, R 90 W) may be in management area 5A.  If so, the following 
applies: 
 

-- maintain at least 80 percent of potential habitat capability for big game.112  
 
To ensure compliance with the Plan, the Forest Service must, for any NEPA document on the 
lease modifications: (a) survey and map the potential habitat capability for big game in the 5A 
management area of lease modification C-1362; (b) identify the current level of habitat 
capability for the 5A area within the lease modification area; and (c) determine and disclose the 
potential impacts of MDW well pad and road construction on habitat capability for big game in 
the 5A area. 
 

                                                 
110  GMUG Forest Plan at III-148. 
111  GMUG Forest Plan at III-128. 
112  GMUG Forest Plan at III-127. 
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-- New permanent or temporary roads must not be built unless they meet several criteria, 
including infeasibility of building a road elsewhere to “achieve priority goals and 
objectives of contiguous management areas,” and road use will minimize or eliminate 
disturbance in winter.113 

 
Under this requirement, roads could not be built in any part of the proposed lease modification 
under the 5A management prescription.  
 
Management area 9A mandates apply to all the components of the “aquatic/riparian 
ecosystems” on the GMUG National Forest.114  Generally, activities and roads need to be located 
outside these areas, but given its wet condition and the need to locate MDWs and roads above all 
areas where coal would be mined, some impacts to the aquatic/riparian are likely.115 
 
To ensure compliance with the Plan, the Forest Service must, for any NEPA document on the 
lease modifications: (a) survey, map and disclose the location of all components of the 
aquatic/riparian ecosystems and the water influence zone (WIZ) in the lease modification areas; 
and (b) design any road network and MDW locations so that they have no impact on, and do not 
enter into, aquatic/riparian ecosystems and the WIZ. 
 
Other Forest Service Direction. 
 

-- Watershed Conservation Practices Handbook, FSH 2509.25.  This Handbook has 
numerous measures that would be applicable to any activity in the lease modification areas 
if the modifications are approved.  These include not expanding the connected disturbed 
area of any third order watershed by more than 10 percent (section 11.1), and prohibition 
on any activity that would cause a decrease in long-term stream health or riparian area 
condition (section 12.1). 

 
To ensure compliance with this Handbook, the Forest Service must, for any NEPA document on 
the lease modifications: (a) survey and map the location of any third order watershed in the lease 
modification areas; (b) survey and map the location of any currently connected disturbed area of 
any such watershed; and (c) determine and disclose the potential impacts of MDW well pad and 
road construction, and whether such construction would cause a decrease in long-term stream 
health or riparian area condition. 
 

-- Soil Management Handbook, including the Region 2 supplement, FSH 2509.18.  Under the 
R-2 Supplement, “[n]o more than 15 percent of an activity area will be left in a 
detrimentally compacted, displaced, puddled, severely burned, and/or eroded condition.” 

 

                                                 
113  GMUG Forest Plan at III-128-29. 
114  GMUG Forest Plan at III-173. 
115  GMUG Forest Plan at III-173-188. 
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To ensure compliance with this Handbook, the Forest Service must, for any NEPA document on 
the lease modifications: (a) survey and map the location of any part of the lease modification 
areas that are detrimentally compacted, displaced, puddled, severely burned, and/or eroded; and 
(b) determine and disclose the potential impacts of MDW well pad and road construction on 
increasing those parts of the lease modification areas that are detrimentally compacted, 
displaced, puddled, severely burned, and/or eroded. 
 
VI. THE FOREST SERVICE MUST DESCRIBE THE BASELINE CONDITIONS OF 

THE LEASE MODIFICATION AREA. 
 
CEQ regulations require the Forest Service to “succinctly describe the environment of the area(s) 
to be affected or created by the alternative under consideration.”116  The proposed lease 
modification areas host a variety of wildlife and other resources that must be described in any 
NEPA document on the lease modifications.  Without such baseline data, the Forest Service will 
be unable to understand the effects of the proposal or to craft stipulations to protect these values. 
 
The Forest Service has previously described some of the values of the roadless area at issue: 
 

This area provides summer range for elk, mule deer, black bear, and mountain lion.  
Lynx habitat has been mapped in this CRA [Colorado Roadless Area].  This CRA is 
adjacent to the West Elk Wilderness, a Mandatory Class I airshed as designated by 
Congress and listed in the Clean Air Act.  The lands directly adjacent to the 
Wilderness boundary offer a high degree of naturalness.  The Deep Creek Slide area 
exhibits a striking geologic feature.  Opportunities for remoteness and solitude are 
present in the vicinity of the wilderness boundary.  The terrain is rugged….  The area 
is heavily used during hunting season.  This CRA lies within a source water 
assessment area (municipal water supply).  Over 70% of this assessment area is 
managed by the FS and is recognized as having a high value for domestic water 
supply.117 

 
Part of the proposed lease modifications would go right to the boundary of the West Elk 
Wilderness (in sections 14 and 23, Township 14 South, Range 90 West).  In other words, any 
activity on this portion of the modified leases, should they be approved, would degrade the part 
of the roadless area that the Forest Service found to have a “high degree of naturalness.” 
 
The Forest Service has also stated that the following “special status terrestrial species” are 
“known or likely to occur in the area”: “Canada lynx, flammulated owl, boreal owl, northern 

                                                 
116  40 C.F.R. § 1502.15. 
117  U.S. Forest Service, Rocky Mountain Region, Profiles of GMUG National Forests 

Roadless Areas (July 23, 2008) at 45, excerpts attached as Exh. 22, available at 
http://fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5056407.pdf (last viewed May 20, 
2010). 
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goshawk, Lewis’s woodpecker, peregrine falcon, bighorn sheep, wolverine, American marten, 
Townsend’s big-eared bat, [and] fringed myotis.”118 
 
The GMUG’s 2005 Roadless Inventory also found that the portion of the Sunset Roadless Area 
close to the Wilderness boundary has a high degree of naturalness and is “capable of 
wilderness.”119 
 
Information from the Colorado Division of Wildlife (CDOW) shows considerable lynx denning 
habitat in the areas proposed for lease modification.  The CDOW also stated the following about 
the Sunset Roadless Area: 
 

This area provides calving areas and summer [range] for elk.  Provides valuable 
backcountry hunting experience with necessary harvest on public lands prior to elk 
moving to lower private lands.120 

 
The CDOW recommends roadless designation for the Sunset area because: 
 

This recommendation would maintain harvest of elk at present levels.  This allows 
DOW to meet elk population management objectives.  This would also avoid adverse 
sedimentation to area streams due to vehicular use of the area.  It would also avoid 
causing an increase in game damage in the area caused by vehicular use on new 
roads pushing elk onto the adjoining private lands in the winter season.121 

 
Further, the existing leases contain a number of stipulations designed to protect values of the 
area, including:  cultural and archeological resources; threatened, endangered, and sensitive 
species; lynx habitat; riparian, wetland, and floodplain areas; areas of high geologic hazard or 
high erosion potential; and breeding birds.122  A USGS map shows a number of features of 

                                                 
118  Colorado Rule DEIS (Exh. 4) at F-3. 
119  GMUG National Forest, North Fork Valley – Roadless Evaluation (Exh. 9) at 49.  

This evaluation also characterizes recreation opportunities, habitat types, and other values of the 
Sunset IRA. 

120  Colorado Div’n of Wildlife, Field Recommendations SW Region Area 16 for GMUG 
NF IRAs (Feb. 21, 2006), at 86, excerpts attached as Exh. 23, available at 
http://wildlife.state.co.us/NR/rdonlyres/05FA7B35-B194-4CBD-AC3B-
216093B31935/0/FieldRecommendationsSWRegionArea16forGMUGNFIRAs.pdf (last viewed 
May 20, 2010). 

121  Id. at 86-87. 
122  See Modified Coal Lease No. C-1362 (Exh. 12); Coal Lease COC-67232 (Exh. 13).  

Many of these stipulations require the Forest Service to survey and map for these values before 
the lease-holder may undertake operations that will degrade the surface.  We urge the Forest 
Service to map and survey the area for these values now, at the lease stage, for any NEOA 
document on the lease modifications.  This will assist the agency and the public in identifying 
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interest in the area, including:  an 800-foot deep chasm at the eastern edge of Section 11, 
indicating a very steep area with potentially erosive soils; steep areas in Sections 10, 11, 14, and 
15 at the foot of the West Elk Wilderness; several perennial streams (South Prong, Minnesota 
Creek (Sec. 15) and Horse Creek (Secs. 22 and 23)), and one apparently intermittent stream 
(Lick Creek (Sec. 11)) traversing the lease modification areas; a number of ponds in Sections 14 
and 23; and a “Pack Trail” identified as “Sunset Trail” running through Sections 14, 22, and 
23.123 
 
All of these important values, and others, in the area must be identified and disclosed in any 
NEPA document prepared on the lease modification decision.  Only then will the Forest Service 
be able to effectively determine what resources may be impacted by subsidence, MDW 
construction, and road construction that the lease modifications will make likely. 
 
VII. THE FOREST SERVICE MUST DISCLOSE THE IMPACTS OF THE PROJECT 

ON WILDLIFE, FISH, AND PLANTS. 
 
The proposed lease modifications would allow construction of a network of roads and methane 
vents throughout the lease-modified areas.  To the extent trees are cut for roads and MDW well 
pads, habitat would be destroyed and/or fragmented.  This would harm species that need 
continuous forest cover over a sizable area, many of which are likely or known to occur in the 
area, including:  marten, goshawk, boreal owl, olive-sided flycatcher, red crossbill, and golden-
crowned kinglet.  It would also adversely affect lynx, which is discussed in the next section.  
Any NEPA document on the lease modifications must comprehensively assess the possible 
impacts on these species. 
 
Some of the above species are on the Regional Forester’s Sensitive Species List for Region 2.  In 
accordance with FSM 2672.43 (Region 2), the Forest Service must prepare a biological 
evaluation for sensitive species.  This includes “field reconnaissance”, i.e., surveying populations 
and/or habitat of some sensitive species likely to be present and which would be affected by the 
proposed action. 
 
The possible effects on management indicator species must be assessed.  The following MIS 
(from the GMUG Forest list)124 are likely to occur in the project area:  elk, goshawk, Merriam’s 
turkey, marten, red-naped sapsucker, and common trout.  
 
Constructing the large network of roads would greatly reduce the effectiveness of habitat for deer 
and elk, which are known to reside in the area proposed for lease modifications.  Construction 
and use of the roads and MDWs may drive these animals out of the area.  Any NEPA document 
on the lease modifications must assess the impacts on deer and elk, especially if they are 

                                                                                                                                                             
potential impacts to these resources, which is important now because nearly all of these 
stipulations contain provisions allowing for waiver under certain conditions. 

123  U.S.G.S., Minnesota Pass, Colorado, Quad Map (1979), attached as Exh. 24. 
124  See GMUG Forest Plan at II-41 (as amended). 
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displaced, and discuss where the animals would go and what impacts they would have in the 
area(s) they go to.  A similar analysis must be performed for black bears, given that the lease 
modification areas apparently provide “fall concentration areas” for black bear.125  These 
analyses are especially important given that areas to the north and east of the lease modification 
area are likely to see road construction and MDW drainage well pads from the E-seam project 
approved in 2007. 
 
Mapping data from the Colorado Division of Wildlife indicates that streams in the lease 
modification area feed streams that provide habitat for the Colorado River cutthroat trout 
(CRCT).126  The Forest Service must therefore disclose potential impact to CRCT and CRCT-
inhabited streams.  In particular, it must disclose potential sedimentation impacts from MDW 
well pad and road construction as well as subsidence. 
 
Boreal toad, which is a Region 2 sensitive species, may exist in the area, given the perennially 
wet nature of the area.  This species needs relatively warm, non-flowing water in which to breed. 
Surveys should be conducted for this species.  Any areas with toads must be avoided.  
 
Surveys must be conducted for rare plants.  Areas containing any rare or sensitive plants must be 
avoided, and there must be a sizable buffer around each occurrence to allow plant populations to 
expand and recover to full viable populations.  One plant with an G2S1 ranking, Astragulus 
iodopetalus, may be found in the area, according to Colorado Natural heritage Program records. 
 
VIII. THE FOREST SERVICE MUST CONSULT WITH THE U.S. FISH AND 

WILDLIFE SERVICE. 
 
Lynx are likely to be present in the project area, or to at least have used the area.  Activity 
allowed under the lease modifications, if they are approved, would destroy and/or fragment 
habitat for lynx.  Denning habitat might be destroyed with removal of spruce-fir trees for 
construction of roads and methane vents, as an clearing of trees would also remove any down 
dead log piles or other structures used by lynx to den.  Such vegetation removal would also 
destroy seedlings that might constitute winter foraging habitat for lynx. 
 
In other words, a threatened species would be adversely affected by allowable activity should the 
lease modifications be approved.  Therefore, the Forest Service must consult with the Fish and 
Wildlife Service under section 7 of the Endangered Species Act. 
 

                                                 
125  See Center for Native Ecosystem Map (May 2010) attached as Exh. 25 (displaying 

habitat for elk, bear, lynx, Colorado River cutthroat trout and other wildlife in the lease 
modification areas).  This map was derived from data obtained from the Colorado Division of 
Wildlife and the U.S. Forest Service. 

126  See id. 
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IX. THE FOREST SERVICE MUST ANLAYZE ALL REASONABLE 

ALTERNATIVES AND STIPULATIONS TO PROTECT THE RESOURCES OF 
THE AREA. 

 
NEPA requires agencies to “study, develop, and describe appropriate alternatives to 
recommended courses of action in any proposal which involves unresolved conflicts concerning 
alternatives uses of available resources.”  42 U.S.C. § 4332(2)(E).  To achieve these ends, an EA 
must analyze a range of alternatives.  40 C.F.R. § 1508.9(b).  The alternatives analysis is “the 
heart” of any environmental review pursuant to NEPA.  40 C.F.R. § 1502.14.   
 
Every EIS must “[r]igorously explore and objectively evaluate all reasonable alternatives.”  40 
C.F.R. § 1502.14(a).  Without substantive, comparative environmental impact information 
regarding other possible courses of action, the ability of an EIS to inform agency deliberation 
and facilitate public involvement would be greatly degraded.  See Baltimore Gas & Elec. Co. v. 
Natural Res. Defense Council, 462 U.S. 87, 97 (1983).  While NEPA “does not require agencies 
to analyze the environmental consequences of alternatives it has in good faith rejected as too 
remote, speculative, or impractical or ineffective,” it does require the development of 
“information sufficient to permit a reasoned choice of alternatives as far as environmental 
aspects are concerned.”  Colorado Environmental Coalition v. Dombeck, 85 F.3d 1162, 1174 
(10th Cir. 1999) (quotations and alteration omitted).127  The requirement that an agency examine 
all reasonable alternatives applies with equal force to an EA as well as to an EIS.128 
 
Further, Forest Service guidance requires that “[p]roper stipulations must be provided for each 
reasonable alternative, even though it is not recommended, in case the responsible Forest Service 
officer or the [Department of the Interior] does not concur with previous recommendations.”129 
 
In any NEPA document prepared for the lease modification decisions, the Forest Service should 
consider the following: 
 

--  a “no action” alternative, in which the lease modification applications are rejected or 
denied in their entirety. 

 
-- an alternative in which the Forest Service and BLM reject one application, but place 

stipulations on the other.  For example, the agencies should consider an alternative that 
rejects the proposed lease modification for COC-67232.  According to information 
submitted by the applicant, MCC plans to mine only 841,000 tons of coal on lease 
modification COC-67232, but 9.2 million tons on lease modification C-1362.130  MCC 
apparently proposed configuring mine panels only ¼ mile into the COC-67232 lease 

                                                 
127  See New Mexico ex rel. Richardson v. BLM, 565 F.3d at 708. 
128  See 40 C.F.R. § 1508.9(b); 42 U.S.C. § 4332(2)(e). 
129  Forest Service Manual 2822.41.  The Forest Service must also consider, propose, and 

disclose the effectiveness of measures to mitigate environmental impacts.  See supra at 16. 
130  Lease Mod. Application (Exh. 7) at 1, 4. 
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modification area.  Rejecting lease modification C-67232 will likely result in a relatively 
small amount of total coal bypassed, while allowing MCC to obtain more than 90% of the 
coal it currently seeks.  Rejecting lease modification COC-67232 would also likely 
protect some of the more scenic and remote areas of the West Elk IRA, since it would 
remove the lands close to the West Elk Wilderness boundary.131 

 
-- an alternative that shrinks the boundaries of the leases to conform roughly to the area 

where the coal will be mined underground.  For example, lease modification for COC-
67232 includes about 80 acres of Section 22, and 200 acres of Section 23, but no mining 
panels underground within more than a quarter of a square mile of either section.132  
Because MCC plans no mining in either section, it is unclear why the company wishes 
the right to mine these areas.133 

 
-- an alternative that prohibits all surface disturbance (an NSO stipulation) for all roadless 

lands in the West Elk (or “Sunset”) inventoried roadless area.  The Forest Service’s 
statements in the scoping notice that the current lease “states that the lands may be 
subject to restrictions on road-building pursuant to rules and regulations of the Secretary 
of Agriculture applicable at the time any roads may be proposed on the lease.134  This 
highly provisional statement is not equivalent to an NSO stipulation.  First, the Forest 
Service’s statement does not absolutely prohibit road construction; instead, it leaves the 
door open for a change in Forest Service policy that eliminates or modifies the Roadless 
Rule.  Under such a scenario, roads could and probably would be built, as the Forest 
Service has recognized.  The State of Colorado recently submitted a petition to the Forest 
Service to modify the Roadless Rule to permit road construction for coal mining on the 
very roadless lands at issue here, making such a scenario possible if not likely.135  
Second, the Roadless Rule does not prohibit the construction of MDW well pads from 
roads adjacent to roadless areas. 

 
-- an alternative that prohibits road construction within the lease modification areas but 

allows the use of equipment transported by helicopter and directional drilling. 
 

                                                 
131  See U.S. Forest Service Roadless Profiles (Exh. 22) at 45(“The lands directly 

adjacent to the Wilderness boundary offer a high degree of naturalness....  Opportunities for 
remoteness and solitude are present in the vicinity of the wilderness boundary.”); GMUG 
National Forest, North Fork Valley – Roadless Evaluation (Exh. 9) at 49 (Sunset roadless area 
close to the Wilderness boundary is “capable of wilderness”). 

132  See map, Lease Mod. Application (Exh. 7) at  4. 
133  If BLM has a valid reason for drawing the boundary so far out from the area to be 

mined, it should make that reason clear in any NEPA document on the lease modifications. 
134  Scoping Notice (Exh. 1) at 2. 
135  See letter of B. Ritter (Exh. 19) at 5 (explaining exception allowing road construction 

for coal mining in the proposed Colorado Rule). 
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-- an alternative that protects a number of values of the area by adopting the following 
stipulations: 
○ NSO stipulations prohibiting road and MDW well pad construction within ¼ mile of 

the hiking route known as “Sunset Trail,” which traverses the lease modification, to 
protect recreational values.136 

○ NSO stipulations prohibiting road and MDW well pad construction for all areas 
within ¼ mile of: (a) all lynx denning habitat; (b) all lynx winter foraging habitat; 
and (c) all lynx foraging habitat which is adjacent to lynx denning habitat. 

○ NSO stipulations prohibiting road and MDW well pad construction for all areas with 
¼ mile of a water influence zone (WIZ). 

○ NSO stipulations prohibiting road and MDW well pad construction for all areas 
within ½ mile of the West Elk Wilderness boundary, to protect roadless, wildlife, 
scenic, and other values. 

○ NSO stipulations prohibiting road and MDW well pad construction within ¼ mile of 
any old growth forest to prevent fragmentation. 

○ NSO stipulations prohibiting road and MDW well pad construction within ½ mile of 
any raptor nest site. 

○ NSO stipulations prohibiting road and MDW well pad construction on slopes greater 
than 40% to protect soils and prevent erosion. 

 
All of these alternatives and stipulations are reasonable and would protect important values that 
would otherwise be degraded or destroyed by a lease that gives MCC the right to mine.  
Additional alternatives and stipulations that specifically address climate change issues are 
addressed below.137 
 
X. THE FOREST SERVICE MUST DISCLOSE THE IMPACTS OF THE 

PROPOSED LEASE MODIFICATIONS TOGETHER WITH ONGOING AND 
FORESEEABLE FUTURE ACTIONS IN THE NORTH FORK VALLEY. 

 
In an NEPA document on the lease modifications, the Forest Service must analyze and disclose 
the impacts of the proposed action together with those of other actions that may interact 
cumulatively with those of the proposed.  CEQ regulations define “cumulative impact” as  
 

the impact on the environment which results from the incremental impact of the 
action when added to other past, present, and reasonably foreseeable future 
actions regardless of what agency (Federal or non-Federal) or person undertakes 
such other actions.  Cumulative impacts can result from individually minor but 
collectively significant actions taking place over a period of time. 

 
In terms of the impacts on roadless lands, wildlife, and watersheds in the North Fork Valley, the 
Forest Service must analyze in an NEPA document on the lease modifications the impacts of the 
following actions together with those of the lease modifications. 

                                                 
136  See U.S.G.S. map, Minnesota Pass (Exh. 24). 
137  See infra at 86-95. 
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 - the Deer Creek and E-seam expansion (consented to by the Forest Service 2008)138; 
 
 - exploitation of the Elk Creek East lease tract (proposed by BLM 2008)139; 
 
 - construction and road-building on 20,000 acres of roadless National Forest, as would be 
permitted by the proposed Colorado roadless rule (proposed by Gov. Bill Ritter 2010)140; 
 
 - the proposed modification of Bowie’s coal lease D-036955 (submitted to BLM 
2010)141; 
 
 - any other proposals to construct roads, MDWs, or other surface disturbing activity that 
has been submitted to the Colorado Division of Mining Reclamation and Safety (DRMS) as a 
“technical revision” or “permit revision,” or that has been submitted to the Secretary of 
Agriculture for waiver of Roadless Rule protections by any of the North Fork Valley mines;142 
 
 - any construction of coal development facilities on private land in the North Fork Valley 
(such as the new coal washing plant at the West Elk Mine); 
 

- any proposals to permit oil and gas development on public or private property in the 
North Fork Valley; and 

 
- private development proposals in the North Fork Valley. 

 
The proper scope of the Forest Service’s evaluation of the cumulative impacts of the lease 
modifications on, and caused by, global climate change – which must be examined at a far 
broader scale (i.e., globally) – is discussed in greater detail below. 
 

                                                 
138  See E-seam Final EIS (Exh. 6). 
139  See Elk Creek East EA (Exh. 3). 
140  See letter of B. Ritter (Exh. 19). 
141  Letter of A. Etter, Bowie Resources to K. Barton, BLM (Feb. 3, 2010), attached as 

Exh. 26. 
142  See, e.g., B. Finley, “Western mines win ‘roadless’ exemption” (Exh. 18) (describing 

approved road construction in roadless area); letter of K. Welt (Exh. 8) at 1-2 (describing new 
road construction proposed in roadless area for West Elk mine). 
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XI. ANY NEPA ANALYSIS MUST ADDRESS THE PROPOSED ACTION’S 

IMPACTS ON GLOBAL CLIMATE CHANGE. 
 

A. The Forest Service Must Disclose and Analyze the Impacts of Greenhouse 
Gas Emission and Climate Change. 

 
The Supreme Court has acknowledged that “[t]he harms associated with climate change are 
serious and well recognized.”  Massachusetts v. EPA, 127 S. Ct. 1438, 1455 (2007).  Federal 
agencies have recognized this harm and have required agency NEPA analyses to address the 
impacts of federal actions on climate change, and climate change’s impacts on the environment.  
The Secretary of Interior has issued an order that specifically requires BLM to “consider and 
analyze potential climate change impacts when ... making major decisions regarding potential 
use of resources under [DOI’s] purview.”  Secretary’s Order No. 3289 (Sept. 14, 2009), 
Sec. 3(a). 
 
Federal courts agree.  NEPA, as interpreted by caselaw, also requires the BLM to consider GHG 
emissions and climate change, including how climate change has and will continue to impact the 
affected environment.  See, e.g., Center for Biological Diversity v. NHTSA, 508 F.3d 508 (9th 
Cir. 2007).   
 
In addition, CEQ recently released draft guidance concerning “when and how Federal agencies 
must consider the impacts of proposed Federal actions on global climate change, as well as the 
expected environmental effects from climate change that may be relevant to the design of the 
proposed Federal action.”  75 Fed. Reg. 8046 (Feb. 23, 2010).  The draft guidance states:   
 

Examples of proposals for Federal agency action that may warrant a discussion of 
the GHG impacts of various alternatives, as well as possible measures to mitigate 
climate change impacts, include: approval of a large solid waste landfill; approval 
of energy facilities such as a coal-fired power plant; or authorization of a methane 
venting coal mine.143 

 
CEQ’s draft guidance also establishes a presumptive threshold of GHG emissions caused by a 
federal action beyond which agencies should quantitatively and qualitatively disclose climate 
change impacts: 
 

if a proposed action would be reasonably anticipated to cause direct emissions of 
25,000 metric tons or more of CO2-equivalent GHG emissions on an annual basis, 

                                                 
143  N.H. Sutley, Chair, Council On Environmental Quality, “Draft NEPA Guidance On 

Consideration Of The Effects Of Climate Change And Greenhouse Gas Emissions,” (Feb. 8, 
2010) at 3 (emphasis added), available at 
http://ceq.hss.doe.gov/nepa/regs/Consideration_of_Effects_of_GHG_Draft_NEPA_Guidance_FI
NAL_02182010.pdf (last viewed May 20, 2010), and attached as Exh. 27. 
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agencies should consider this an indicator that a quantitative and qualitative 
assessment may be meaningful to decision makers and the public.144 

 
CEQ proposes the 25,000 ton threshold as “as an indicator of a minimum level of GHG 
emissions that may warrant some description in the appropriate NEPA analysis for agency 
actions involving direct emissions of GHGs.”145 
 
Without adequate information on GHG emissions and their relationship to climate change, the 
Forest Service cannot adequately describe the existing environment, nor can it properly analyze 
the proposed lease modifications’ reasonably foreseeable direct, indirect and cumulative impacts.  
NEPA regulations require that when considering whether its proposed action may have a 
significant effect on the environment, an agency must analyze the impacts “in several contexts 
such as society as a whole (human, national), the affected region, the affected interests, and the 
locality….  Both short- and long-term effects are relevant.”146   
 
Any subsequently-prepared NEPA document on the lease modifications must place the proposed 
project into context by explaining the true nature of GHG emissions and climate change and by 
fully assessing the project’s impacts within this environmental context.  This information is 
readily available, and the Forest Service must evaluate and reveal such information before 
approving projects resulting in the mining of federal coal, including the lease at issue here, that 
contribute to global climate change. 
 

B. Any Subsequently Prepared NEPA Document Must Describe Global 
Warming as Part of the Environmental Setting. 

 
Any subsequently prepared NEPA document on the lease modifications must disclose pertinent 
information on GHG emissions, global warming, and their known net impacts on climate 
changes.  The Forest Service’s discussion of the affected environment must fully draw on the 
wealth of information concerning climate change and its probable impacts.  An elementary 
description of the greenhouse effect in a few paragraphs will not be sufficient.  The Forest 
Service must disclose how anthropogenic GHG emissions have “upset” the natural balance and 
the resulting consequences of this human influence.  NEPA requires such a description of the 
affected environment, or environmental setting. 
 
It is now widely accepted that the “warming of the climate system is unequivocal.”147  This 
warming is evidenced by the significant increases in global average air and ocean temperatures, 

                                                 
144  Id. at 1. 
145  Id. at 2. 
146  40 C.F.R. § 1508.27(a). 
147  Environmental Protection Agency, Endangerment and Cause or Contribute Findings 

for Greenhouse Gases Under Section 202(a) of the Clean Air Act, Final Rule, 74 Fed. Reg. 
66,496, 66,517 (Dec. 15, 2009). 
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widespread melting of snow and ice, and rising global average sea level.148  There is no longer 
any doubt about the role anthropogenic emissions in causing such changes.149  The 
Environmental Protection Agency (EPA) has concluded that “six greenhouse gases [including 
CO2 and methane] taken in combination endanger both the public health and the public welfare 
of current and future generations.”150  As the agency documented in its endangerment finding, 
“severe heat waves are projected to intensify in magnitude and duration over portions of the 
United States where these events already occur.  Heat waves are associated with marked short-
term increases in mortality.”151 
 
A wealth of scientific research supports these EPA conclusions.  The broad consensus among 
both government-coordinated efforts, including those of the United States, and research scientists 
is that global climate change is a real and urgent concern. 
 
The Intergovernmental Panel on Climate Change (IPCC), in its landmark international effort on 
climate change research and status, the Fourth Annual Assessment Report, found that there have 
been significant increases in global average air and ocean temperatures, widespread melting of 
snow and ice, and rising global average sea level.152  Eleven of the past twelve years (as of 2007) 
ranked among the warmest in the instrumental record of global surface temperature, and it is 
likely that average temperatures in the Northern Hemisphere have been the highest in at least the 
past 1,300 years.153 
 
Although the Fourth Annual Assessment Report is regarded as excellent sources of 
information154 – the IPCC is widely acknowledged to be the authoritative voice on the status of 

                                                 
148  Id. 
149  See id. 
150  Id. at 66,496. 
151  Id. at 66,524. 
152  IPCC, Summary for Policymakers, Synthesis Report of the Fourth Assessment Report 

(2007), attached as Exh. 28 (“AR4 Synthesis Report Summary for Policy Makers”), at 2.  The 
complete Fourth Assessment Report may be accessed at: http://www.ipcc.ch/.  

153  Id. 
154  Errors in the IPCC report have received considerable media exposure in recent 

months.  These errors have been shown to be minor in extent and to not undermine the essential 
quality of the research and findings of the report.  Similarly, allegations of  improprieties by 
related researchers have been shown to be incorrect.  See, e.g., Real Climate, “IPCC errors: facts 
and spin” (February 14, 2010) available at: 
http://www.realclimate.org/index.php/archives/2010/02/ipcc-errors-facts-and-spin/ (last viewed 
May 20, 2010) and attached as Exh. 29 (“The IPCC does not carry out primary research, and 
hence any mistakes in the IPCC reports do not imply that any climate research itself is wrong. 
[]Overall then, the IPCC assessment reports reflect the state of scientific knowledge very well. 
There have been a few isolated errors, and these have been acknowledged and corrected.”); 
S. Connor, “Climate change scandal: MPs exonerate professor,” The Independent (March 31, 
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climate change and its impacts155 – the report, published in 2007, is limited as to currency due to 
the nature of review and publication schedules.  Since the IPCC released its assessments, 
scientists and researchers have concluded that the Committee’s findings were overly 
conservative and dated by subsequent research.156  In particular, recent research points to more 
greenhouse gas emissions (and dramatic climate forcing),157 a greater sea level rise than 
estimated in the IPCC report,158 and greater than anticipated contributions by water vapor.159 

                                                                                                                                                             
2010), available at http://www.independent.co.uk/environment/climate-change/climate-change-
scandal-mps-exonerate-professor-1931631.html (last viewed May 20, 2010) and attached as 
Exh. 30 (“There was no evidence that Professor Jones, head of the Climatic Research Unit at the 
University of East Anglia (UEA), deliberately withheld or manipulated data in order to support 
the idea that global warming was real and that it was influenced by human activities”); House of 
Commons Science and Technology Committee, The disclosure of climate data from the Climate 
Research Unit at the University of East Anglia (March 31, 2010), attached as Exh. 31 (“We have 
found no reason in this unfortunate episode to challenge the scientific consensus [] that ‘global 
warming is happening [and] that it is induced by human activity’”). 

155  See, e.g., “The Nobel Peace Prize for 2007”, (press release describing the award of 
the Nobel Peace Prize for 2007 to the IPCC and Al Gore Jr.), attached as Exh. 32 and available 
at: http://nobelprize.org/nobel_prizes/peace/laureates/2007/press.html (last viewed May 20, 
2010). 

156  M. Lemonick, “As Effects of Warming Grow, U.N. Report is Quickly Dated,” Yale 
Environment 360 (Feb. 12, 2009) attached as Exh. 33 and available at 
http://e360.yale.edu/content/print.msp?id=2120 (last viewed May 20, 2010) (“Issued less than 
two years ago the report from the [IPCC] was a voluminous and impressive document.  Yet key 
portions of the report are already out of date, as evidence shows the impacts of warming 
intensifying from the Arctic to Antarctica.”). 

157 “Climate Change Likely To Be More Devastating Than Experts Predicted, Warns Top 
IPCC Scientist,” Science Daily (Feb. 15, 2009) attached as Exh. 34 and available at 
http://www.sciencedaily.com/releases/2009/02/090214162648.htm (last viewed May 20, 2010) 
(“We now have data showing that from 2000-2007, greenhouse gas emissions increased far more 
rapidly than we expected ....”); K. Lydersen, “Scientists: Pace of Climate Change Exceeds 
Estimates,” Washington Post (Feb. 15, 2009) attached as Exh. 35 and available at 
http://www.washingtonpost.com/wp-dyn/content/article/2009/02/14/AR2009021401757.html 
(last viewed May 20, 2010) (“The pace of global warming is likely to be much faster than recent 
predictions, because industrial greenhouse gas emissions have increased more quickly than 
expected and higher temperatures are triggering self-reinforcing feedback mechanisms in global 
ecosystems”); J. Canadell, et al., Contributions to accelerating atmospheric CO2 growth from 
economic activity, carbon intensity, and efficiency of natural sinks, Proceedings of the National 
Academy of Sciences 104:18866-18870 (2007), attached as Exh. 36 (“these effects characterize a 
carbon cycle that is generating stronger-than-expected climate forcing sooner than expected.” at 
18869); C. McMullen, ed., Climate Change Science Compendium,  United Nations Environment 
Programme (2009), attached as Exh. 37 at 8 (“CO2 emissions from fossil-fuel burning and 
industrial processes have been accelerating at a global scale, with their growth rate increasing 
from 1.1 per cent per year for 1990–1999 to 3.5 per cent per year for 2000–2007. The emissions 
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Recent studies released by the U.S. government update much of the analyses in the IPCC report.  
Chief among these are Global Climate Change Impacts in the United States,160 a 2009 synthesis 

                                                                                                                                                             
growth rate since 2000 was greater than for the most fossil-fuel intensive of the 
Intergovernmental Panel on Climate Change emissions scenarios developed in the late 1990s”). 

158  R. Black, “Forecast for big sea level rise,” BBC News (Apr. 15, 2008) attached as 
Exh. 38 and available at http://news.bbc.co.uk/2/hi/science/nature/7349236.stm (last viewed May 
20, 2010) (“Sea levels could rise by up to one-and-a-half metres [sic] by the end of this century, 
according to new scientific analysis....  The IPCC was unable to include the contribution from 
‘accelerated’ melting of polar ice sheets as water temperatures warm because the processes 
involved were not yet understood.”); S. Jevrejeva, J. Moore, and A. Grinsted, How will sea level 
respond to changes in natural and anthropogenic forcings by 2100? Geophysical Research 
Letters, 37:L07703 (2010) (“we estimate sea level rise of 0.6-1.6m”), attached as Exh. 39; 
B. Chao, et al., Impact of Artificial Reservoir Water Impoundment on Global Sea Level, Science 
320:212-214 (2008), attached as Exh. 40 (“This demands a considerably larger contribution to 
GSL rise from other (natural and anthropogenic) causes than otherwise required”); M. Vermeer 
and S. Rahmstorf, Global sea level linked to global temperature,  Proceedings of the National 
Academy of Sciences 106:21527-21532 (2009), attached as Exh. 41 (“projects a sea-level rise 
ranging from 75 to 190 cm for the period 1990-2100”); S. Begley, “The Real Climate Scandal,”  
Newsweek, March 24, 2010, available at http://www.newsweek.com/id/235366 (last viewed 
May 20, 2010), attached as Exh. 42 (“By sticking with models that have underestimated actual 
sea-level rise so far, there is a real possibility that the IPCC forecasts underestimate how much 
more the waters will rise in this century”). 

159  S. Solomon, et al., Contributions of Stratospheric Water Vapor to Decadal Changes in 
the Rate of Global Warming, Science 327:1219-1223 (2010) at 1221, attached as Exh. 43 (“the 
decline in stratospheric water vapor after 2000 should be expected to have significantly 
contributed to the flattening of the global warming trend in the past decade”). 

160  T. Karl, J. Melillo, and T. Peterson (eds.), Global Climate Change Impacts in the 
United States, Cambridge University Press (2009), attached as Exh. 44.  See also among the 
numerous sources for this report, Committee on Environment and Natural Resources, National 
Science and Technology Council, Scientific Assessment of the Effects of Global Change on the 
United States (May 2008), hereinafter “NSTC Report,” 
(www.climatescience.gov/Library/scientific-assessment/Scientific-AssessmentFINAL.pdf); U.S. 
Climate Change Science Program (CCSP), The Effects of Climate Change on Agriculture, Land 
Resources, Water Resources, and Biodiversity in the United States, Synthesis and Assessment 
Product 4.3 (May 2008), hereinafter “SAP 4.3,” (www.climatescience.gov/Library/sap/sap4-
3/final-report/sap4.3-final-all.pdf); CCSP, Weather and Climate Extremes in a Changing 
Climate, Synthesis and Assessment Product 3.3 (June 2008), hereinafter “SAP 3.3,” 
(www.climatescience.gov/Library/sap/sap3-3/final-report/sap3-3-final-all.pdf); CCSP, Analysis 
of the Effects of Global Change on Human Health and Welfare and Human Systems, Synthesis 
and Assessment Product 4.6 (July 2008), hereinafter “SAP 4.6,” 
(www.climatescience.gov/Library/sap/sap4-6/final-report/sap4-6-final-all.pdf); CCSP, Coastal 
Sensitivity to Sea Level Rise: A Focus on the Mid-Atlantic Region, Synthesis and Assessment 
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report from the U.S. Global Change Research Program (hereinafter “U.S. Global Change 
Research Program Report”) and Climate Change Indicators in the United States,161 a 2010 report 
from EPA (hereinafter “EPA Indicators Report”).  Impacts of GHG emissions on global warming 
and the resulting effects on human health and on the global and regional environment are also 
extensively detailed in the EPA’s Advanced Notice of Proposed Rulemaking (ANPR), 
Regulating Greenhouse Gas Emissions under the CAA162 and in the Technical Support 
Document (TSD) supporting that ANPR.163 
 
Additional research is released on a frequent basis,164 further establishing the “unequivocal” 
nature of the problem, 
 

The wealth of attribution studies reviewed in this article shows that there is an 
increasingly remote possibility that climate change is dominated by natural rather 
than anthropogenic factors.  Progress since the AR4 has shown that discernible 
human influence extends to reductions in Arctic sea ice and changes in the 
hydrological cycle associated with increasing atmospheric moisture content, 
global and regional patterns of precipitation changes, and increases in ocean 
salinity in Atlantic low latitudes.  In addition, changes in Antarctic temperatures 
(the one continent on which an attribution study was not available at the time of 
AR4) have been attributed to human influence and there is increasing evidence 
that human influence on temperature is becoming significant below continental 
scales, as would be expected from the large-scale coherence of surface 
temperature.165  

                                                                                                                                                             
Product 4.6 (January 2009), hereinafter “SAP 4.1,” (downloads.climatescience.gov/sap/sap4-
1/sap4-1-final-report-all.pdf); CCSP, Thresholds of Climate Change in Ecosystems, Synthesis 
and Assessment Product 4.2 (January 2009), hereinafter “SAP 4.2,” 
(http://downloads.climatescience.gov/sap/sap4-2/sap4-2-final-report-all.pdf).  All of the CCSP 
Final Reports of Synthesis Products, which represent the integrated Federal research on climate 
and global change, may be accessed at: www.gcrio.org/library/sap-final-reports.htm. 

161  EPA, Climate Change Indicators in the United States (April 2010), attached as 
Exh. 45. 

162  EPA, ANPR, Regulating Greenhouse Gas Emissions under the CAA, 73 Fed. Reg. 
44,354 (July 20, 2008). 

163  EPA, TSD for Endangerment Analysis for Greenhouse Gas Emissions under the 
CAA, Sixth Order Draft (June 12, 2008). 

164  A synthesis report prepared in 2009 attempted to pull together the most policy-
relevant climate science published since the close-off for the IPCC report.  While these 
comments have generally referred to the source research where available, the synthesis report is 
attached as Exh. 46 (I. Allison, et al., The Copenhagen Diagnosis, 2009: Updating the World on 
the Latest Climate Science, University of New South Wales Climate Change Research Centre 
(2009)). 

165  P. Stott, et al.,  Detection and attribution of climate change: a regional perspective, 
WIREs Climate Change 1:192-211 (2010) at 206, attached as Exh. 47 (emphasis added); see, 
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Arctic warming in the 20th century reverses a 2000-year long (or longer) trend and is contrary to 
the expected outcome given the continuance of the driver of the previous cooling (orbitally 
driven reduction in summer insolation).166, 167  The 2000-2009 decade was the warmest on 
record, with an average global surface temperature nearly 1°F above the 20th century average.168  
Recent ocean temperatures have also been significantly above the 20th century average.169  
Atmospheric carbon is nearly 40% above the concentration at the start of the industrial 
revolution and is the highest during at least the last 2 million years.170  It also appears that the 
ability of natural sinks (features that remove carbon from the atmosphere) has declined during 
the last sixty years.171 

The United Nations Environment Programme has published a report stating that the climate is 
“committed” to a number of significant impacts by our emissions to date: 

 Ocean acidification that will damage or destroy coral reefs and the many species of 
marine life that inhabit or depend upon the ecosystem services of the reefs.  

                                                                                                                                                             
also, C. Rosenzweig, et al., Attributing physical and biological impacts to anthropogenic climate 
change, Nature 453:353-358 (2008) at 353, attached as Exh. 48 (“Significant changes in physical 
and biological systems are occurring on all continents and in most oceans, with a concentration 
of available data in Europe and North America”). 

166  D. Kaufman, Recent Warming Reverses Long-Term Arctic Cooling, Science 
325:1236 (2009), attached as Exh. 49.  See, also, J. Richter-Menge, and J. Overland, Eds., 2009: 
Arctic Report Card 2009, available at: http://www.arctic.noaa.gov/reportcard/ (last viewed May 
20, 2010), attached as Exh. 50, for an overview of observed Arctic impacts. 

167  Weather, the state of the atmosphere at any given time and place, must be 
distinguished from climate, the long-term trends of weather at a given place.  See Exh. 45 at 21 
(EPA 2010).  Although climate change is often thought of in terms of warming, climate change 
will not always be manifest as warmer and drier weather at any particular time.  See, e.g., 
National Wildlife Federation, Odd-ball Winter Weather: Global Warming’s Wake-up Call for the 
Northern United States, (2010), attached as Exh. 51.  See also Exh. 37 (McMullen 2009) for an 
overview of “Significant Climate Anomalies 2007-2009.” 

168  NASA, “NASA Research Finds Last Decade was Warmest on record, 2009 One of 
Warmest Years,”  Release: 10-017 (January 21, 2010), attached as Exh. 52; NOAA, State of the 
Climate Global Analysis Annual 2009, available at: 
http://www.ncdc.noaa.gov/sotc/?report=global&year=2009&month=13&submitted=Get+Report 
(last viewed May 20, 2010), attached as Exh. 53. 

169  Exh. 53 (NOAA 2010). 
170  Global Carbon Project, Carbon budget and trends 2008, November 17, 2009, 

available at: http://www.globalcarbonproject.org/carbonbudget (last viewed May 20, 2010), 
attached as Exh. 54.  See also C. Le Quéré, et al., Trends in the sources and sinks of carbon 
dioxide,  Nature Geoscience 2:831-836 (2009) (source data for Exh. 54), attached as Exh. 55. 

171  Id. 
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 Sea-level rise (SLR) over the next millennium.  

 Tropical and temperate mountain glacier loss that will disrupt irrigation systems and 
hydroelectric installations, as well as alter the socio-economic and cultural lives of 
perhaps 20-25 per cent of the human population.  

 Shifts in the hydrologic cycle that may result in the disappearance of regional climates 
with associated ecosystem disruption and species extinction as drylands shift poleward 
with the expansion of the intertropical convergence zone and bordering subtropical 
climates.172 

In sum, there is now a massive body of peer-reviewed and government-produced and approved 
literature on the science and impacts of global warming, demonstrating with scientific certainty 
the current harm to biodiversity and public health and welfare, and the certainty of far greater 
harm to come if GHG emissions are not rapidly and significantly reduced.173 
 
In the same way any subsequently prepared NEPA document on the lease modifications must 
describe the impacts global warming is having on the environment overall, so too must it 
disclose the adverse impacts climate change is having and will continue to have on the 
Southwest and Rocky Mountain regions.  A wealth of information detailing what these impacts 
will mean to the region is partially described below.  The Forest Service cannot ignore these 
impacts or underplay them with a few paragraphs of description. 
 
Statewide and regional impacts from climate change may include: 

 Infrastructure – flood-sensitive structures (e.g., bridges, roadways, drainage 
and flood control systems) may be impacted by an increase in flash flooding; 
sewage systems may be adversely impacted by declines in water use; 
temperature increases may lead to larger demands on climate control in 
buildings and associated stresses on the electrical distribution system. 

 
 Agriculture – impacts on agriculture will vary dependent on precipitation and 

are consequently unknown; however, severe droughts would adversely impact 
productivity and rangeland may be adversely impacted by higher carbon 
dioxide (CO2) levels; warmer conditions may affect pest populations. 

 
 Natural Systems – specific impacts are difficult to generalize but changes in 

ecosystem structure and functioning will often be abrupt rather than 
continuous and gradual; a significant loss of aquatic habitat is likely as they 
will be impacted by both warmer temperatures and changes in timing and 
amount of water; geographic ranges and seasonal life history of terrestrial 

                                                 
172  Exh. 37 (McMullen 2009) at 8. 
173  See, e.g., Massachusetts v. EPA, 127 S.Ct. at 1462; Advance Notice of Proposed 

Rulemaking, Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg. 
44,354 (July 20, 2008).   



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 45 
May 20, 2010 
 
 

species will shift and some may be lost if movement to suitable habitat is not 
possible; non-native species are likely to invade but losses of native species 
may result in an overall loss of diversity; forests are likely to experience more 
catastrophic wildfires along with more massive dieback due to drought stress 
and insect outbreaks. 

 
 Outdoor Recreation and Tourism – snow and water based sports are likely to 

be adversely impacted, periods of high fire danger may reduce opportunities 
for wildlands-based activities, and air pollution episodes may diminish the 
attractiveness of scenic vistas; the regional economy may be impacted as well 
as quality of life for residents. 

 
 Environmental Quality and Health – air pollution is likely to increase, a result 

of increases in ground-level ozone and particulates from wildfires and dust 
storms; extreme heat events are expected to become more severe and frequent; 
outbreaks of infectious diseases, such as hantavirus, plague, dengue fever, and 
West Nile virus, may result from disruption of ecosystems and natural 
controls; incidences of Valley Fever may increase due to warmer temperatures 
and increased dust storms activity. 

 
 Environmental Justice and Native Peoples – potential impacts of climate 

change will disproportionately affect communities of color and low-income 
communities as these groups have limited resources available to adapt and 
cope with the impacts; Native American communities face severe impacts to 
their cultural and spiritual lives.174 

 
In addition, the U.S. Climate Change Science Program (CCSP) foresees the loss of “iconic, 
charismatic megaflora such as saguaro cacti and Joshua trees” as wildfires (fueled by exotic 
grasses) burn through ecosystems that did not evolve with a fire cycle.175  Research suggests that 
increases in temperature could cause the annual mean area burned in the western United States to 
increase by 54% by the 2050s, with the greatest increases in  the forests of the Pacific Northwest 
(78%) and Rocky Mountains (175%).  Emissions released from such fires would have important 
consequences for western U.S. air quality and visibility.176 
 
The impacts of climate change to Colorado, in particular, are and will be significant.  In his 
Climate Action Plan issued in November 2007, Colorado Governor Bill Ritter, Jr., summarized: 

                                                 
174  New Mexico Office of the State Engineer/Interstate Stream Commission, The Impact 

of Climate Change on New Mexico’s Water Supply and Ability to Manage Water Resources 
(2006) at 2-4, attached as Exh. 56. 

175  SAP 4.3 at 7-8. 
176 D. Spracklen, et al., Impacts of climate change from 2000 to 2050 on wildfire activity 

and carbonaceous aerosol concentrations in the western United States, Journal of Geophysical 
Research 114:D020301 (2009), attached as Exh. 57. 
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Global warming is our generation’s greatest environmental challenge. The 
scientific evidence that human activities are the principal cause of a warming 
planet is clear, and we will see the effects here in Colorado.  But the seeds of 
change are also here in Colorado, in our scientific and business communities, and 
in each of us individually.  This Colorado Climate Action Plan is a call to action. 
It sets out measures that we in our state can adopt to reduce emissions of 
greenhouse gases by 20 percent by 2020, and makes a shared commitment with 
other states and nations to even deeper emissions cuts by 2050. 

 
Why is this important?  For Colorado, global warming will mean warmer 
summers and less winter snowpack.  The ski season will be weeks shorter. Forest 
fires will be more common and more intense.  Water quality could decline, and 
the demand for both agricultural and municipal water will increase even as water 
supplies dwindle.177 

 
The Colorado Climate Action Plan details the present and future impacts of climate change to 
this state.178  Some of these impacts are indirect, caused by “the displacement of millions of 
people living in coastal areas, thawing of arctic ecosystems and accelerated loss of usable lands 
to deserts.”179  Critically, the Colorado Climate Action Plan states that “the direct risks to the 
state are very serious.”180  These “direct risks” are numerous, including current observations of 
shorter and warmer winters, with thinner snowpack and earlier spring runoff, with less 
precipitation overall, and more of that precipitation falling as rain, not snow.181  Droughts are 
longer, and there are more wildfires “burning twice as many acres each year than before 
1980.”182  Beetle infestations are now “[w]idespread” and there is also a “[r]apid spread of West 
Nile virus.”183  In addition to these observed impacts, “[i]n the coming decades, scientists project 
that Colorado and neighboring western states will see”: 
 

 3-4 degree temperatures increases by 2030, with more frequent and longer-lasting 
summer heat extremes; 

                                                 
177  See Colorado Climate Action Plan (November 2007), attached as Exh. 58. 
178 See also L. Ozzello, Citizen’s Guide to Colorado Climate Change, Colorado 

Foundation for Water Education (2008), attached as Exh. 59, and A. Ray, et al., Climate Change 
in Colorado, A Synthesis to Support Water Resources Management and Adaptation, CU-NOAA 
Western Water Assessment (2008), attached as Exh. 60, for overviews of anticipated climate 
impacts in the State of Colorado. 

179  Exh. 58 (Colorado Climate Action Plan 2007) at 7. 
180  Id. 
181  Id. 
182  Id. 
183  Id. 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 47 
May 20, 2010 
 
 

 even “[l]onger and more intense wildfire seasons” with fires “projected to claim more 
land each year than the year before”; 

 “Midwinter thawing and much earlier melting of snowpack” with resultant 
“flooding,” “ski season[s]” shortened by “three to six weeks,” and “added stress on 
reservoirs”; 

 “Much lower flows in rivers in the summer months and a greater vulnerability to 
drought with consequent impacts to the ability of “[a]lready over-used river systems” 
to satisfy “existing water rights and future growth,” degradation of water quality, and 
a potential “decline” in “[h]ydropower production”; 

 Slower recharge in groundwater aquifers, with an overall decline of 20% projected 
for the Ogallala aquifer if temperatures increase by more than 5 degrees F. 

 “Movement of plant and animal species to higher elevations and latitudes” and the 
fragmentation of high-elevation habitat.  “Many of today’s high-elevation species will 
face localized or total extinction”; 

 “Insect attaches in forests” caused by warmer winter temperatures that will “reduce 
winterkill of beetles,” warmer summer temperatures that will “allow faster insect 
lifecycles,” and forests rendered vulnerable by “summer droughts”; 

 “Less snow cover and more winter rain on farm lands” whereby the “[p]elting rain on 
bare ground will increase soil erosion”; and 

 “More weeds.”184 
 
These impacts are obviously dramatic, and will extend across state lines, as noted by the Climate 
Action Plan.  
 
Further, a 2008 report indicates that global warming is having a disproportionate impact on the 
American West and Colorado, raising temperatures here faster than the rest of the world.  The 
Rocky Mountain Climate Organization and the Natural Resources Defense Council released a 
report in March 2008 indicating that temperatures in the American West were rising 70% faster 
than the world-wide average.  The report noted: 
 

Already, decreases in snowpack, less snowfall, earlier snow melt, more winter 
rain events, increased peak winter flows, and reduced summer flows have been 
documented.  Scientists have recently attributed more than half of these changes 
in the West between 1950 and 1999 to the effects of heat-trapping pollutants.  
 
As global warming continues, the IPCC also predicts more intense and longer 
droughts….185 

                                                 
184  Id. 
185  See NRDC, “Hotter and Drier: The West’s Changed Climate” (March 2008) at v, 

attached as Exh. 61.  See also Exh. 59 (Ozzello 2008) (“Across the West, large temperature 
increases occurred, the highest in the Southwest.  Outside of Alaska, these are the largest 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 48 
May 20, 2010 
 
 
 
Responding to these findings, Colorado Governor Ritter issued an Executive Order calling for, 
among other things, a 20% reduction in greenhouse gases below 2005 levels by 2020 and an 
80% reduction below 2005 levels by 2050.  According to Governor Ritter: “Many sectors of 
Colorado’s economy, including agriculture, recreation, skiing, and tourism, could experience 
significant changes and impacts if emissions are not reduced.”186 
 
The Forest Service must address the impacts of global warming both in the context of the actual 
environmental impacts and in the context of Governor Ritter’s Executive Order.  The Forest 
Service cannot simply disregard this state policy.  It must address both Colorado’s Climate 
Action Plan and Governor Ritter’s Executive Orders, and the degree to which a decision to 
approve the lease modification may hinder the State’s ability to meet Governor Ritter’s 
greenhouse gas reductions goals. 
 
Regionally, climate change also places a number of National Parks and other National Park 
Service units at risk.187  Glacier National Park is a particularly graphic example of radically 
altered future.  Already, ten, and perhaps twelve, glaciers have been lost (reduced to a point that 
the USGS would no longer consider them to be glaciers).188  Disruptions to the Park’s mix of 
species, considered best chance for seeing the full range of the continent’s large, native animals, 
may soon follow.189 
 
In sum, it is clear that climate change has significantly impacted and will continue to 
significantly impact the Rocky Mountain West generally and Colorado in particular.  To address 
this fact, any subsequently prepared NEPA document must provide more than a cursory review 
of anthropogenic greenhouse gases, global warming and an altered environment caused by 
climate change.  Only a thorough review and disclosure of these facts in any subsequently 
prepared NEPA document will make it nearly possible for the public and decision makers to 
understand and evaluate the project’s true environmental costs. 
 

                                                                                                                                                             
increases in the U.S.” at 18). 

186  See Executive Order D 004 08, “Reducing Greenhouse Gas Emissions in Colorado” 
(April 22, 2008) at 1, attached as Exh. 62. 

187  S. Saunders, et al., National Parks in Peril, The Threats of Climate Disruption, The 
Rocky Mountain Climate Organization and Natural Resources Defense Council (2009), attached 
as Exh. 63. 

188  S. Saunders, T. Easley, T .Spencer, Glacier National Park in Peril, The Threats of 
Climate Disruption. The Rocky Mountain Climate Organization, NRDC (April 2010), attached 
as Exh. 64, at 12. 

189  Id. at 15. 
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C. Any Subsequently Prepared NEPA Document Must Address Climate 
Tipping Points. 

 
Any NEPA document on the lease modification decisions must analyze or disclose thresholds of 
climate change, or tipping points.  This is an important aspect of the environmental setting in 
which this proposed project will operate. 
 
CEQ regulations require that an agency “evaluate reasonably foreseeable significant 
environmental effects on the human environment,” even where information relevant to making 
this evaluation is “incomplete or unavailable.”  40 C.F.R. § 1502.22.  If this is the case, the 
agency must clearly show that the information is “lacking” by providing what credible scientific 
information it does have on these reasonably foreseeable impacts and making an effort to analyze 
these impacts based on this information.  Id.  What information the agency must provide depends 
upon the costs of obtaining the information.  See id. 
 
For example, the agency must include “information relevant to reasonably foreseeable adverse 
impacts,” even if it is “incomplete,” if it is “essential to a reasoned choice among alternatives and 
the overall costs of obtaining it aren’t exorbitant.”  Id. at § 1502.22(a).  Even where the costs are 
exorbitant, or the means of obtaining the information are unknown, the agency must still provide 
information on reasonably foreseeable adverse impacts.  This information includes: 
 

(1) A statement that such information is incomplete or unavailable; (2) a 
statement of the relevance of the incomplete or unavailable information to 
evaluating reasonably foreseeable significant adverse impacts on the human 
environment; (3) a summary of existing credible scientific evidence which is 
relevant to evaluating the reasonably foreseeable significant adverse impacts on 
the human environment, and (4) the agency’s evaluation of such impacts based 
upon theoretical approaches or research methods generally accepted in the 
scientific community. 
 

Id. at § 1502.22(b).  Under this section, reasonably foreseeable “includes impacts which have 
catastrophic consequences, even if their probability of occurrence is low, provided that the 
analysis of the impacts is supported by credible scientific evidence, is not based on pure 
conjecture, and is within the rule of reason.”  Id. 
 
Any subsequently prepared NEPA document on the lease modifications must analyze and 
disclose information on tipping points and the dangerous impacts of irreversible climate change. 
 
It is well accepted that there will be tipping points, and ample evidence demonstrates that 
unchecked greenhouse gas emissions will also result in irreversible climate change.190  In fact, 
various studies have attempted to quantify when such a threshold may be reached.  In its report, 
for example, the IPCC concluded:  

 

                                                 
190  See Exh. 28 at 13 (AR4 Synthesis Report Summary for Policy Makers (2007)). 
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 Continued greenhouse gas emissions at or above current rates are expected to 
cause further warming and to induce many changes during the 21st century 
that will very likely be larger than those of the 20th century.191  

 
● Anthropogenic warming and sea level rise would continue for centuries due to 

the time scales associated with climate processes and feedbacks, even if 
greenhouse gas concentrations were to be stabilized.192  

 
● With current global climate change mitigation policies and related sustainable 

development practices, global GHG emissions will continue to grow over the 
next few decades.193  

 
● In order to stabilize the concentrations of GHGs in the atmosphere, emissions 

would need to peak and decline thereafter.194  
 

Rajendra Pachauri, head of the IPCC, asserted: “If there is no action before 2012, that’s too 
late….  What we do in the next two to three years will determine our future. This is the defining 
moment.”195  Similarly, the International Energy Agency (IEA) has warned: “Urgent action is 
needed if greenhouse-gas concentrations are to be stabilised [sic] at a level that would prevent 
dangerous interference with the climate system.”196  According to the IEA, “government action 
must focus on curbing the rapid growth in CO2 emissions from coal-fired power stations – the 
primary cause of the surge in global emissions in the last few years.”197   
 
Dr. James Hansen and colleagues recently warned that that prolonged time spent over 350 ppm 
CO2 will result in catastrophic impacts.198  (Previous estimates considered 450 ppm the threshold 
for catastrophic climate change.)  The present global mean of CO2 is 385 ppm, already putting us 
in the “dangerous zone” for experiencing such impacts.199  Dr. Hansen and his colleagues used 

                                                 
191  Id. at 7. 
192  Id. at 12. 
193  Id. at 7. 
194  Id. at 19. 
195  E. Rosenthal, “U.N. Chief Seeks More Climate Change Leadership,” New York 

Times (Nov. 18, 2007) attached as Exh. 65 and available at 
http://www.nytimes.com/2007/11/18/science/earth/18climatenew.html?_r=2&ei=&en=da2 (last 
viewed May 20, 2010). 

196  International Energy Agency, World Energy Outlook 2007 (2007) at 12, attached as 
Exh. 66. 

197  Id. 
198  J. Hansen, et al., Target Atmospheric CO2: Where Should Humanity Aim? The Open 

Atmospheric Science Journal 2: 217-231 (2008), attached as Exh. 67. 
199  Id. 
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“paleoclimate data to show that long-term climate has high sensitivity to climate forcings,” 
making the 385 ppm number alarming.200  They concluded:   
 

If humanity wishes to preserve a planet similar to that on which civilization 
developed and to which life on Earth is adapted, paleoclimate evidence and 
ongoing climate change suggest that CO2 will need to be reduced from its current 
385 ppm to at most 350 ppm, but likely less than that.  The largest uncertainty in 
the target arises from possible changes of non-CO2 forcings.  An initial 350 ppm 
CO2 target may be achievable by phasing out coal use except where CO2 is 
captured and adopting agricultural and forestry practices that sequester carbon.  If 
the present overshoot of this target CO2 is not brief, there is a possibility of 
seeding irreversible catastrophic effects.201 

 
Due to the slow response time for the full effects of anthropogenic greenhouse gas emissions to 
be manifested in the climate system, “[w]arming ‘in the pipeline’, mostly attributable to slow 
feedbacks, is now about 2°C.  No additional forcing is required to raise global temperature to at 
least the level of the Pliocene, 2-3 million years ago, a degree of warming that would surely yield 
‘dangerous’ climate impacts.”202 
 
Hansen et al. (2008) define several concepts: “(1) the tipping level, the global climate forcing 
that, if long maintained, gives rise to a specific consequence, and (2) the point of no return, a 
climate state beyond which the consequence is inevitable, even if climate forcings are reduced. A 
point of no return can be avoided, even if the tipping level is temporarily exceeded.  Ocean and 
ice sheet inertia permit overshoot, provided the climate forcing is returned below the tipping 
level before initiating irreversible dynamic change.”203  
 
Based on paleoclimate data, Hansen and colleagues have estimated that remaining at CO2 

concentrations above 350 for a prolonged period of time is likely to invoke tipping points.204  
Paleoclimate data also indicate that in the past, at temperatures expected to be reached by 2100, 
Greenland and Antarctica contributed several meters to sea level.205  The rate of rise at this 
temperature was approximately 1.6m/century.206  Thus, the current CO2 level of 385 ppm is not 
                                                 

200  Id. at 218. 
201  Id. at 217.  As discussed further below, because climate forcing from anthropogenic 

non-CO2 greenhouse emissions are approximately offset by cooling affect of anthropogenic 
aerosol emissions, Hansen et al. (2008) consider future CO2 change as approximating the net 
human-made forcing change, with several caveats. 

202  Id. at 225 (internal citation omitted.) 
203  Id. 
204  Id. 
205  J. Overpeck et al., Paleoclimatic Evidence for Future Ice-Sheet Instability and Rapid 

Sea-Level Rise, Science 311: 1747 (2006), attached as Exh. 68. 
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only “dangerous,” but potentially catastrophic and could lead to tipping points this century.  
Reaching any single tipping point can bring severe economic and ecological consequences.   
 
A further troublesome likely development is the linkage between tipping points, such that 
reaching one tipping point may in turn trigger a second.  An example is the connection between 
Arctic sea ice and permafrost melt rates.  Permafrost refers to permanently frozen land; this 
surface stores large amounts of carbon.  As permafrost thaws under the heat of global warming 
(or melted from expanded rain-on-snow events, an extreme weather event in the Arctic linked to 
climate change)207 it releases carbon, often as methane.208  Methane has a global warming 
potential more than 21 times greater than that of CO2 over 100 years.209  The release of methane 
as permafrost thaws creates a positive feedback loop that may result in a climate tipping point.210  
Recent evidence indicates that the loss of Arctic sea ice, one tipping point, accelerates permafrost 
thaw, a second tipping point.  The multiplicative effect of reaching several tipping points on a 
similar time scale would drastically increase the costs associated with climate change. 
 
Given these scientific conclusions, it is clear that atmospheric CO2 concentrations must be 
reduced quickly: “Indeed, if the world continues on a business-as-usual path for even another 
decade ... prospects for avoiding a dangerously large, extended overshoot of the 350 ppm level 
will be dim.”211  Yet, as Hansen et al. (2008) note, the “[r]ealization that we must reduce the 
current CO2 amount has a bright side: effects that had begun to seem inevitable, including 
impacts of ocean acidification, loss of fresh water supplies, and shifting of climatic zones, may 

                                                                                                                                                             
206  E.J. Rohling, et al., High Rates of Sea-level Rise during the Last Interglacial Period, 

Nature Geoscience 1:38 (2008), attached as Exh. 69.  
207  K. Rennert, et al., Soil Thermal and Ecological Impacts of Rain on Snow events in 

the Circumpolar Arctic, Journal of Climate 22:2302-2315 (2009), attached as Exh. 70. 
208  T.R. Christensen, et al., Thawing Sub-Arctic Permafrost: Effects on Vegetation and 

Methane Emissions, Geophys. Res. Letters 31: L04501 (2004), attached as Exh. 71; see also the 
discussion of related sub-ocean methane releases in N. Shakhova, et al. Extensive Methane 
Venting to the Atmosphere from Sediments of the East Siberian Arctic Shelf.  Science 327:1246 
(2010), attached as Exh. 72 (“greater than 80% of [] bottom waters and greater than 50% of 
surface waters are supersaturated with methane regarding the atmosphere”). 

209  Recent research suggests that the Global Warming Potential of methane may actually 
be 30 times, or more, than that of CO2.  D. Shindell, et al., Improved Attribution of Climate 
Forcing to Emissions,  Science 326:716-718 (2009), attached as Exh. 73.  

210  Exh. 67 (Hansen et al. (2008)). 
211  Id. at 227; see also B. Freese, S. Clemmer, and A. Nogee, Coal Power in a Warming 

World, Union of Concerned Scientists (2008), attached as Exh. 74 (“Coal-fired power plants 
represent the nation’s largest source of carbon dioxide [], and coal plant emissions must be cut 
substantially if we are to have a reasonable chance of avoiding the worst consequences of 
climate change” at 1). 
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be averted by the necessity of finding an energy course beyond fossil fuels sooner than would 
otherwise have occurred.”212 
 
Ultimately, these authors conclude: 
 

With simultaneous policies to reduce non-CO2 greenhouse gases, it appears still 
feasible to avert catastrophic climate change….  We must begin to move now 
toward the era beyond fossil fuels.  Continued growth of greenhouse gas 
emissions, for just another decade, practically eliminates the possibility of near-
term return of atmospheric composition beneath the tipping level for catastrophic 
effects….  The stakes, for all life on the planet, surpass those of any previous 
crisis.  The greatest danger is continued ignorance and denial, which could make 
tragic consequences unavoidable.213 

 
Other research suggests that at least some of the impacts of climate change will be irreversible.214  
One paper in the Proceedings of the National Academy of Science found that “the climate 
change that takes place due to increases in carbon dioxide concentrations is largely irreversible 
for 1,000 years after emissions stop.”215  Such impacts may include rainfall decreases, creating 
Dust Bowl like conditions in the American Southwest, and sea level rise.216  These findings thus 
challenge the notion that the impacts of climate change can be stopped at a later date and that 
action can be postponed.217  In a scenario similar to permafrost melting, a tipping point may 
occur with the melting of methane hydrates trapped in sea floor sediments.  These deposits of 
frozen methane have accumulated over time in a cool ocean but may melt and mobilize the 

                                                 
212  Exh. 67 (Hansen et al. (2008)) at 228. 
213  Id. at 229. 
214  Some literature defines “tipping points” as dramatic changes that are irreversible.  

See, e.g., D. Notz, The future of ice sheets and sea ice: Between reversible retreat and 
unstoppable loss, Proceedings of the National Academy of Sciences 106:20590-20595 (2009), 
attached as Exh. 75 (in loss of large masses, “these tipping points are here defined to exist if the 
ice does not recover from a certain ice loss caused by climatic warming even if the climatic 
forcing were to return to the colder conditions that existed before the onset of that specific ice 
loss,” at 20590).  Our discussion here follows the more inclusive Hansen definition outlined 
above. 

215  S. Solomon, et al., Irreversible Climate Change Due to Carbon Dioxide Emissions, 
Proceedings of the National Academy of Sciences 106:1704-1709 (2009) at 1704, attached as 
Exh. 76. 

216  Id. 
217  Id. at 1708-09. 
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methane into the atmosphere with as little as a few degrees Celsius of ocean temperature rise.  
Such a release could be considered a slow, yet irreversible, tipping point in the carbon cycle.218   
 
The full range of possible tipping points has yet to be identified.  A paper in the Proceedings 
identified loss of Arctic sea-ice and the Greenland ice-sheet as the greatest tipping point threats 
and “at least five other elements could surprise us by exhibiting a nearby tipping point.”219  They 
conclude: “It seems wise to assume that we have not yet identified all potential policy-relevant 
tipping elements.”220  Consideration should also be given to the full range of tipping point 
behaviors in natural systems that may be impacted by climate change.221 
 
While no one may be able to predict with certainty on exactly which date a threshold for abrupt 
climate change may be reached,222 ample evidence suggests that unchecked greenhouse 
emissions will result in rapid climate change.  Extensive evidence also exists showing that 
among the many consequences of climate change, “tipping points” carry the greatest threat to 
wildlife, human welfare, and economic security.  Thus, rapid climate change is a reasonably 
foreseeable adverse impact of continuing fossil fuel consumption which this coal mine will 
continue to encourage. 

 
The costs of obtaining and explaining this information as part of the environmental setting in 
which the Forest Service and BLM are making their decisions are, obviously, not exorbitant.  
Credible scientific evidence exists on the chances and likely impacts of abrupt climate change.  
As such, the agencies must provide this information and consider it in its alternatives analysis. 
                                                 

218  D. Archer, B. Buffet, and V. Brovkin, Ocean methane hydrates as a slow tipping 
point in the global carbon cycle, Proceedings of the National Academy of Sciences 106:20596-
20601 (2009), attached as Exh. 77. 

219  T. Lenton, et al., Tipping elements in the Earth’s climate system, Proceedings of the 
National Academy of Sciences 105:1786-1793 (2008) attached as Exh. 78, at 1792. 

220  Id. 
221  See, e.g., M. Latif and N. Keenlyside, El Niño/Southern Oscillation response to 

global warming, Proceedings of the National Academy of Sciences 106:20578-20583 (2009), 
attached as Exh. 79 (“The lack of any clear evidence for a tipping point in the physical system 
does not preclude the existence of tipping points in other components of the Earth System 
induced by changes in the Tropical Pacific climate” at 20583); Y. Malhi, et al., Exploring the 
likelihood and mechanism of a climate-change-induced dieback of the Amazon rainforest, 
Proceedings of the National Academy of Sciences 106:20610-20615 (2009) at 20615, attached as 
Exh. 80 (“In such an event, it could be considered that E. Amazonia had passed a tipping point in 
ecosystem structure and function”). 

222  Recent research suggests that the Arctic may be free of sea ice in the summer as soon 
as thirty years, rather at the end of the century as previously thought.  See, e.g., University of 
Washington, “Ice-Free Arctic Ocean Possible in 30 Years, Not 90 As Previously Estimated,” 
Science Daily, April 3, 2009, available at: 
http://www.sciencedaily.com/releases/2009/04/090402143752.htm (last viewed May 20, 2010), 
attached as Exh. 81. 
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In sum, any subsequently prepared NEPA document on the lease modifications must disclose the 
true nature of climate change in order to “describe the environment of the area to be affected or 
created by the alternatives under consideration.”  40 C.F.R. § 1502.15.  The establishment of the 
baseline conditions of the affected environment is a fundamental, practical requirement of the 
NEPA process.  See Half Moon Bay Fisherman’s Marketing Ass’n v. Carlucci, 857 F.2d 505, 
510 (9th Cir. 1988) (“[w]ithout establishing ... baseline conditions ... there is simply no way to 
determine what effect [an action] will have on the environment, and consequently, no way to 
comply with NEPA”). 
 

D. Any Subsequently Prepared NEPA Document Must Take a Hard Look at the 
Proposed Project’s Reasonably Foreseeable Environmental Consequences to 
Climate Change. 

 
Any NEPA document the Forest Service prepares for the proposed lease modifications must 
provide full and fair discussion of significant environmental impacts and shall inform decision-
makers and the public of the reasonable alternatives which would avoid or minimize adverse 
impacts or enhance the quality of the human environment.  This discussion must include an 
analysis of “direct effects,” which are “caused by the action and occur at the same time and 
place,” as well as “indirect effects,” which are “later in time or farther removed in distance, but 
are still reasonably foreseeable.”  40 C.F.R. §§ 1508.08; see Idaho Sporting Cong. v. 
Rittenhouse, 305 F.3d 957, 963 (9th Cir. 2002) (“NEPA regulations and caselaw require 
disclosure of all foreseeable direct and indirect impacts” of a proposed action).  In addressing the 
impacts of a proposed action, both the short-term and long-term effects must be considered.  40 
C.F.R. § 1508.27(a). 
 
Any subsequently prepared NEPA document, whether an EA or EIS, must also consider the 
cumulative impacts of the proposed action together with past, present and reasonably foreseeable 
future actions, including all federal and non-federal activities.  40 C.F.R. § 1508.7.  A cumulative 
impacts analysis “must be more than perfunctory; it must provide a useful analysis of the 
cumulative impacts of past, present, and future projects.”  Klamath-Siskiyou Wildlands Ctr. v. 
Bureau of Land Mgmt., 387 F.3d 989, 994 (9th Cir. 2004).  Moreover, a cumulative impacts 
analysis must be timely, and it is “not appropriate to defer consideration of cumulative impacts to 
a future date when meaningful analysis can be given now.”  Kern v. United States Bureau of 
Land Mgmt., 284 F.3d 1062, 1075 (9th Cir. 2002); see 40 C.F.R. § 1502.2 (“Agencies shall 
integrate the NEPA process with other planning at the earliest possible time”). 
 
In order to meet these legal requirements, the Forest Service must quantify and explain the 
impact of reasonably foreseeable methane releases.  Any NEPA document must also consider 
and quantify all of the project’s GHG emissions and contributions to climate change.  To do so, 
any subsequently prepared NEPA document must describe all greenhouse gas pollutants that will 
likely be emitted as a result of the proposed lease modifications or provide an estimate for the 
extent of these emissions from the lease modifications.  Similarly, any subsequently prepared 
NEPA document must disclose all other contributions of the proposed project to increased GHG 
emissions and global warming, including an estimate for the significant GHG emissions from 
combustion of the produced coal. 
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1. Any Subsequently Prepared NEPA Document Must Adequately Disclose 
the Impacts of Methane Emissions. 

 
The scoping notice notes that MDWs will likely be needed to vent methane in order for coal to 
be mined safely from the lease modifications.  The notice does not attempt to estimate the level 
of methane pollution likely to be released from MDWs.  Nor does it disclose the level of 
ventilation air methane (VAM) pollution likely to be emitted from the Mine’s ventilation system 
for the 1.6 years the Mine’s life will be extended due to the lease modifications.  Any NEPA 
document prepared for the lease modification decisions must estimate and disclose the potential 
methane emissions from MDWs and VAM. 
 
The amount of methane pollution is likely to be significant.  According to a report prepared by 
consultants for MCC in September 2009, an average of about 3 million cubic feet a day of “raw” 
coal mine methane pollution was vented from E-seam MDWs.223  Of this raw pollution, about 
1.6 million cubic feet a day is pure methane.  This number is probably low for two reasons.  
First, the Mine has been operating at far below normal production levels as the Mine struggled 
with coal quality issues.  Second, this figure does not include VAM pollution, which usually 
results in even more daily methane pollution than is emitted from MDWs.  As a result, 3 million 
cubic feet a day for 1.6 years is a conservative estimate of the methane pollution that will be 
emitted from the mine as a result of the lease modification.   
 
Any NEPA document must explain what the estimated level of emissions may mean for climate 
change, what the impact is in terms of CO2 equivalence, and how long these emissions would 
occur as a result of the federal action at issue. 
 
The Forest Service can easily develop some of this analysis.  Based on EPA conversion factors, 
and assuming 3 million cubic fee per day, the lease modification will result in over 440,000 tons 
per year of CO2 equivalent (CO2e) in GHG emissions.224 
 
The Forest Service must disclose the qualitative and quantitative impacts of GHG emissions 
from the proposed action.  As noted above, CEQ has proposed 25,000 tons of CO2e emissions as 
a threshold “indicator of a minimum level of GHG emissions that may warrant ... description in 
the appropriate NEPA analysis,” and disclosure of qualitative and quantitative impacts of GHG 

                                                 
223  See Mountain Coal Co., West Elk Mine E-seam Gas Economic Evaluation Report 

(Sept. 24, 2009) at Appendix F, p. 3, excerpts attached as Exh. 82. 
224  According to an article on EPA’s website, 1000 cubic feet of methane produces 0.404 

tons of CO2e.  See http://www.epa.gov/gasstar/documents/ogj_article110707.pdf (last viewed 
May 20, 2010).  Assuming 3 million cubic feet per day of methane over a year would result in 
over 440,000 tons per year of CO2e [3 million cubic feet /day = 3,000 1000 cubic feet * 0.404 = 
1,212 tons per day; 1,212 tons per day * 365 days per year = 442,380 tons per year].  Further, 
this number may be low given that the CO2e factor used may understate methane’s heat-trapping 
impacts.  See Shindell (Exh. 73) (Global Warming Potential of methane may actually be 30 
times CO2, and not 21 times, as previously assumed). 
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emissions.225  Even if methane emissions are only a tenth of what we predict, that threshold is 
exceeded. 
 
GHG impacts from methane emissions are significant.  At 440,000 tons per year, they will 
contribute about 1/3rd of 1% of Colorado’s gross greenhouse gas emissions for the year.226  That 
amount of CO2e per year is equivalent to the annual emissions of over 76,000 cars or the annual 
energy use of more than 33,000 homes.227  
 

2. Any Subsequently Prepared NEPA Document Must Explain All the 
Mine’s Impacts on GHG Emissions and Climate Change. 

 
a. Any NEPA Document Must Disclose or Quantify GHG Emissions 

from Mine Operations. 
 
Any subsequently prepared NEPA analysis must describe what GHGs other than methane, and 
what total quantities of any GHG including methane, would be generated by mining activities.  
The Forest Service’s approval will permit MCC to mine and sell more the 10 million tons of 
coal.228  Removal of this coal will result in operation of the mine, will require the operation of 
mine equipment to remove the coal, will require the construction and/or use of surface facilities 
(such as MDWs), and will require the transport of coal by train to remote locations.  Any NEPA 
document on the lease modifications must address the likely GHG emissions from running the 
mine and transporting the coal for an additional 1.6 years. 
 
We note that BLM NEPA documents completed recently concerning another coal lease in the 
North Fork Valley concluded that “[c]ontinued mining, operation of mine surface facilities, and 
associated vehicle traffic” and “fuel consumed by heavy equipment and stationary machinery, 
electricity used on site, methane released from mined coal, and rail transport of the coal” would 
generate GHG emissions.229  GHG emissions that the Forest Service must address quantitatively 
and qualitatively include carbon dioxide, nitrous oxides, chlorofluorocarbons, sulfur 
hexafluoride, hydrofluorocarbons, perfluorocarbons, and nitrogen triflouride.230 
                                                 

225  See CEQ Draft NEPA Guidance (Exh. 27). 
226  Colorado is projected to emit 132 million tons (gross) of CO2e in 2010.  See Center 

For Climate Strategies, “Colorado Greenhouse Gas Inventory and Reference Case Projections 
1990-2020” (January 2007) at Table 1, attached as Exh. 83.  440,000 tons of CO2e from 
3 million cubic feet per day of methane emissions = about 1/3rd of 1% of 132 million tons. 

227  Environmental Protection Agency, “Greenhouse Gas Equivalencies Calculator,” 
http://www.epa.gov/cleanenergy/energy-resources/calculator.html (last viewed May 20, 2010), 
attached as Exh. 84. 

228  See GER/MER (Exh. 2) at un-numbered page 6.   
229  See BLM, Elk Creek East Tract Coal Lease EA (Exh. 3) at 42.  This is not to endorse 

as adequate BLM’s analysis in that document. 
230  M. Prather and J. Hsu, NF3, The greenhouse gas missing from Kyoto, Geophysical 

Research Letters, 35:L12810 (2008), attached as Exh. 86. 
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b. Any Subsequently Prepared NEPA Document Must Disclose and 
Quantify Impacts of Black Carbon Emissions. 

 
Any Forest Service NEPA document for this proposal must analyze emissions of black carbon, 
or soot, which is made up of particles or aerosols released through the inefficient burning of 
fossil fuels, biofuels, and biomass.231  A rapidly growing body of scientific literature, published 
since the IPCC’s Fourth Assessment, identifies black carbon, a component of fine particulate 
matter (PM2.5), as a critical climate forcing agent, and suggests that reducing these emissions 
may be among the most effective near-term strategies for slowing Arctic warming and the 
melting of sea ice, the Greenland ice sheet, and glaciers and snow pack around the world.232  
Scientists have described the average global warming potential of black carbon as about 500 
times that of carbon dioxide over a 100 year period.233  Similarly, it has been estimated that the 
“soot effect on snow albedo may be responsible for a quarter of observed global warming.”234  
This powerful warming impact is remarkable given that black carbon remains in the atmosphere 
for only about four to seven days, with a mean residence time of 5.3 days.235 
 
While black carbon warms the atmosphere like a greenhouse gas, it is a solid, not a gas.  Unlike 
greenhouse gases, which warm the atmosphere by absorbing longwave infra-red radiation, soot 
has a warming impact because it absorbs shortwave radiation, or visible light.236  Soot also 
contributes to heating when it is deposited on snow because it reduces reflectivity of the white 
snow and instead tends to absorb radiation.  A recent study indicates that the direct warming 
effect of black carbon on snow can be three times as strong as that due to carbon dioxide during 
springtime in the Arctic.237  “Soot deposition increases surface melt on ice masses, and the melt 
water spurs multiple radiative and dynamic feedback processes that accelerate ice 

                                                 
231  P. Quinn, et al., Short-Lived Pollutants in the Arctic: Their Climate Impact and 

Possible Mitigation Strategies. Atmospheric Chemistry and  Physics Discussions, 7:15669–
15692 (2007), attached as Exh. 87, at 15674. 

232  V. Ramanathan and G. Carmichael, Global and Regional Climate Changes Due to 
Black Carbon, Nature Geoscience (published online March 23, 2008) , attached as Exh. 88. 

233  J. Hansen, et al., Climate change and trace gases, The Royal Society (May 18, 2007), 
attached as Exh. 89; see also M.S. Reddy, et al., Climate impact of black carbon emitted from 
energy consumption in the world’s regions, Geophysical Research Letters, 34:L11802 (2007), 
attached as Exh. 90. 

234  J. Hansen and L. Nazarenko, Soot Climate Forcing Via Snow and Ice Albedos, 
Proceedings of the National Academies Of Sciences, 101:423-428 (2004), attached as Exh. 91. 

235  See Exh. 90 (Reddy, et al. (2007)). 
236  W. Chameides, Soot Takes Center Stage, Science, 297:2214-2215 ( 2002), attached 

as Exh. 92. 
237  M. Flanner, et al., Present-day climate forcing and response from black carbon in 

snow, Journal  of Geophysics Research 112:D11202 (2007), attached as Exh. 93. 
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disintegration.”238  Melting reveals darker water or ground below; these darker surfaces in turn 
absorb more incoming sunlight, which causes additional warming.  
 
Further, black carbon may be transported long distances from the source of emissions.  Black 
carbon that deposits in the Arctic may originate as fuel combustion by-products emitted in 
northern hemisphere in Eurasia and North America, primarily north of 40º latitude.239  Climate 
forcing by black carbon is not limited to geographic “hot spots”: about 90% of the forcing occurs 
at relatively low concentrations as the particles are dispersed far from the source of emissions.240  
The Arctic areas are especially vulnerable to black carbon impacts.241 
 
Black carbon is co-emitted with other particulate pollutants, including organic carbon and 
sulfates, which are light colored and reflective, scattering incoming sunlight and thus exerting a 
climate cooling effect.242  The ratio of black to organic carbon in emissions from different source 
categories and their net climate forcing effect need to be considered.   
 
A recent study concluded that both on-road and off-road land transportation result in positive 
climate forcing in 2020 and 2100, with significant warming from black carbon dominating over 
climate cooling effects of other aerosols.243   
 
Extending the life of the West Elk Mine for 1.6 years will cause multiple, significant sources of 
black carbon/PM2.5 emissions.  Many of these sources, including the myriad on and off-road 
diesel vehicles, generators, construction equipment and mining equipment associated with Mine 
operation, coal extraction, and transportation of the coal, are all significant and direct sources of 
particulate matter, and thus black carbon, emissions.  
 
Because black carbon is a significant contributor to global climate change, and, like methane and 
carbon dioxide, its emissions must be reduced to curb future warming of the earth, the Forest 
Service must consider black carbon emissions likely to result from the proposed project and their 
impacts on global warming and climate change in any subsequently-prepared NEPA document. 

                                                 
238  See Exh. 91 (Hansen & Nazarenko (2004)). 
239   D. Hirdman, et al., Source identification of short-lived air pollutants in the Arctic 

using statistical analysis of measurement data and particle dispersion model output, Atmospheric 
Chemistry and Physics, 10: 669-693 (2010), attached as Exh. 94.  

240  T. Bond, Can climate warming particles enter global climate discussions? 
Environmental Research Letters,  2:045030 (2007), attached as Exh. 95. 

241  J. McConnell, et al., 20th-Century Industrial Black Carbon Emissions Altered Arctic 
Climate Forcing, Science, 317:1381-1384 (2007), attached as Exh. 96. 

242  T. Bond, et al., A technology-based global inventory of black and organic carbon 
emissions from combustion, Journal of Geophysical Research, 109:D14203 (2004), attached as 
Exh. 97. 

243  N. Unger, et al., Attribution of climate forcing to economic sectors, Proceedings of 
the National Academy Of Sciences 107:3382-3387 (2010), attached as Exh. 98. 
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3. Any Subsequently Prepared NEPA Document Must Address the End-Use 
or Life Cycle Impacts of the Mine and Lease Modification on Climate and 
Other Resources. 

 
The Forest Service must analyze the CO2 and climate change increases from the end-use of coal 
produced from the Mine as a direct or indirect impact of the agencies’ lease decisions at issue 
here.  If the agency cannot define these impacts, the agency must identify additional information 
the agency requires. 
 
Any subsequently prepared NEPA document on the lease modifications must assess the direct 
and indirect impacts of end use combustion of the coal.  Such combustion will contribute to 
GHG emissions and hence to climate change.  Such an analysis must also consider the 
environmental impacts of continued or increased coal-powered electricity made possible by the 
Mine, or the foregoing of alternate (renewable or less polluting) sources of energy. 
 

a. Any NEPA Document Must Disclose and Quantify GHG 
Emissions from Coal Combustion. 

 
Any subsequently prepared NEPA document on the lease modifications must consider, disclose 
or analyze the impacts of the end use of the coal mined at the Mine:  coal combustion.  Such 
combustion will cause significant CO2 emissions which will worsen climate change, as well as 
degrade air quality where the coal is burned. 
 
Assessment of the lease modifications’ impacts must include consideration of the air quality and 
climate change impacts of increased use of coal.  The proposed action will produce 
approximately 10 million tons of coal from the federal lease parcels.244  BLM predicts that 95% 
of the coal will be combusted for electricity generation, and 5% will be combusted for “Other 
Industrial Use.”  Any NEPA document must attempt to quantify the amount of GHG emissions 
resulting from this downstream use of coal. 

 
The Forest Service clearly can estimate CO2 emissions from the 10.1 million tons of coal that 
will be mined from the three tracts and sold and then burned, as several U.S. agency protocols 
demonstrate.  For example, EPA, which regulates air emissions, has long employed a system for 
estimating the quantity of airborne pollutants using “emissions factors.”245  The agency has 
developed a formula for “Default CO2 Emission Factors For U. S. Coals.”246  Further, the EIA 
                                                 

244  GER/MER (Exh. 2) at un-numbered page 6. 
245  An emission factor is a “representative value that attempts to relate the quantity of a 

pollutant released to the atmosphere with an activity associated with the release of that 
pollutant.”  See U.S. EPA, Emissions Factors & AP 42, www.epa.gov/ttn/chief/ap42/index.html, 
attached as Exh. 99 (last viewed May 20, 2010). 

246  See U.S. EPA, AP 42, Fifth Edition, Volume I, Chapter 1: External Combustion 
Sources (1998) at 1.1-42, excerpts attached as Exh. 100, and available at 
www.epa.gov/ttn/chief/ap42/ch01/final/c01s01.pdf (last viewed May 20, 2010). 
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estimated in 1994 that one pound of coal will produce between two and three pounds of CO2.

247  
Thus, for the estimated production of 10.1 million tons of coal, mining of the three parcels at 
issue here will produce coal that will cause the release of an estimated 20 to 30 million tons of 
CO2,

248 over and above the 440,000 tons of CO2-equivalent from methane venting, VAM, and 
degasification wells every year the lease modification extends the Mine’s operations.249 
 
Assuming that the combustion of the lease modification areas’ 10.1 million tons of coal produces 
a mid-range 25 million tons of CO2 equivalents, in addition to its estimated direct emission of 1.6 
years of mine operation, the total carbon footprint of the mining the federal leases alone would 
be more than 25 million tons of CO2e,250 more than 50 times greater than from methane 
emissions alone. 
 
The Forest Service must analyze and assess greenhouse gas emissions associated with coal 
combustion because other federal land management agencies have done so in analyses of other 
coal mining proposals.  For example, in a recent DEIS for the South Gillette Leases by 
Application (LBAs) in the Powder River Basin of northeastern Wyoming, BLM provided an 
analysis both of the greenhouse gas emissions associated with coal combustion from the 
proposed LBAs and also of cumulative greenhouse gas emissions and associated climate change 
impacts related to coal mining in the Powder River Basin of northeastern Wyoming.251  Indeed, 
BLM estimated that coal mining in the Powder River Basin leads to 13% of the United States’ 
carbon dioxide emissions.252  Clearly it is not speculative, nor is it unreasonable, to expect the 
Forest Service to fully analyze cumulative global warming impacts associated with the West Elk 
Mine and lease modifications.  Such an analysis should address impacts of the Mine together 

                                                 
247  See B.D. Hong and E. R. Slatick, Carbon Dioxide Emission Factors for Coal 

(originally published in Energy Information Administration, Quarterly Coal Report, January-
April 1994, DOE/EIA-0121(94/Q1) (Washington, DC, August 1994)) at 2, attached as Exh. 101, 
and available at http://www.eia.doe.gov/cneaf/coal/quarterly/co2_article/co2.html (last viewed 
May 20, 2010). 

248  BLM cannot argue that the fact that coal from the Mine may be mixed with other 
coals somehow makes it impossible for the agency to estimate the amount of CO2 emissions 
attributable to the Mine.  CO2 emissions are largely a factor of coal content, and EPA has 
concluded that CO2 emissions do not depend on how the coal is combusted in a power plant.  See 
Exh. 100 at 1.1-5 (AP 42, Fifth Edition (1998)) (“Nearly all of the fuel carbon (99 percent) in 
coal is converted to CO2 during the combustion process.  This conversion is relatively 
independent of firing configuration.”). 

249  See supra at 56. 
250  Note that the 25 million ton of CO2 equivalent figure does not include any estimate of 

mining-related GHG emissions other than direct methane releases, and is therefore likely to be a 
low estimate.  See supra at 57 for a discussion of other sources of GHG emissions. 

251  See Wyoming BLM, “Draft EIS, South Gillette Area Coal Lease Applications,” at 4-
103 - 4-113, excerpt attached as Exh. 102.  

252  Id. at 4-107. 
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with other coal mining activities authorized by BLM or the Forest Service, including coal mining 
in the North Fork Valley and the Powder River Basin.253 
 

b. Any Subsequently Prepared NEPA Document Must Disclose and 
Quantify Impacts to Coal and Energy Demand. 

 
NEPA requires that the impacts of coal combustion should also be compared to other reasonable 
alternatives such as increased use of alternative fuels and improved energy efficiency and thus 
reduced demand for coal.   
 
In Mid-States Coalition for Progress v. Surface Transp. Board, the Eighth Circuit held that the 
agency must analyze the impacts from increased use of coal in an EIS caused by the agency 
action, construction of a railroad to deliver coal from Wyoming’s Powder River Basin to 
Midwestern and Eastern utilities.  345 F.3d 520 (8th Cir. 2003).  The court noted that the 
increased coal use was likely and foreseeable and the environmental effects of burning more coal 
must be included in the EIS.  Id. at 549.  The court held: 

 
The increased availability of inexpensive coal will at the very least make coal a 
more attractive option to future entrants into the utilities market when compared 
with other potential fuel sources, such as nuclear power, solar power, or natural 
gas.  Even if this project will not affect the short-term demand for coal, which is 
possible since most existing utilities are single-source dependent, it will most 
assuredly affect the nation’s long-term demand for coal. 

 
Id.254 
 
Any NEPA document on the lease modifications must address the impact of the lease 
modification on the coal market, or on the demand for other, less polluting forms of energy.  It 
must also it address alternatives – such as other potential fuel sources – as required by federal 
caselaw.  Coal production will assuredly affect the nation’s long-term demand for coal.255  That 
                                                 

253  Coal combustion will also have impacts other than on climate change.  Specifically, 
coal combustion will result in the production of coal combustion waste, which contains toxins.  
See, e.g., RTI, Human and Ecological Risk Assessment of Coal Combustion Wastes (Draft) 
(Aug. 6, 2007) (describing health risks associated with coal combustion waste), attached as Exh. 
103 available at http://www.earthjustice.org/library/reports/epa-coal-combustion-waste-risk-
assessment.pdf (last viewed May 20, 2010).  Any NEPA document must address the impacts of 
creating, storing, and/or remediating thousands of tons of coal combustion waste.  The fact that 
thousands of tons of toxic coal combustion waste may be stored far from public lands does not 
mean the Forest Service can ignore the impacts of the disposal of coal combustion waste. 

254  The Forest Service cannot avoid addressing the effects of increased coal generation 
on the grounds that those effects are too speculative.  See Mid-States Coalition, 345 F.3d at 549 
(rejecting this argument). 

255  See the EIA’s Annual Energy Outlook forecasts, available at http://www.eia.doe.gov; 
Mid-States Coalition, 345 F.3d at 549. 
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is the purpose of coal development.  Thus, under the reasoning of Mid-States Coalition, the 
Forest Service must consider and disclose these impacts in any subsequently prepared NEPA 
document. 
 

c. Any Subsequently Prepared NEPA Document Must Provide a 
Quantitative Analysis of the Project’s Impacts on Climate Change. 

 
The Forest Service must account for recent developments in GHG impact modeling and impact 
analysis, which allow modelers to predict the quantitative contribution of a project like this one 
to global warming.  EPA has concluded that quantification of specific impacts from GHG 
sources is possible.256  In a letter commenting on the Final EIS for a proposed Nevada coal-fired 
power plant, EPA cites efforts to quantify specific impacts of GHG emissions by the National 
Highway Transportation and Safety Administration in its Final EIS on the proposed Corporate 
Average Fuel Economy Standards,257 and by EPA itself in a letter to U.S. Fish and Wildlife 
Service and the National Marine Fisheries Service concerning the need for Endangered Species 
Act consultation on GMG emitting activities.258  In the latter, EPA cites its “considerable 
expertise in current global climate change research and … substantial experience in utilizing the 
available models to analyze GHG emissions.”259  Using a “well-established” climate model and 
one of the IPCC emission scenarios, EPA modeled the impact that might be attributable to 
proposed facilities.260  While noting that “[t]here is thus limited scientific capability in assessing, 
detecting, or measuring the relationship between emissions of GHGs such as CO2 from a specific 
single source and any localized impact,” EPA did find that the risk of harm to a species in 
general could be determined.261  
 
Quantification of the contribution of particular sources of GHG emissions to future climate 
change has also been estimated in non-agency research.  This research has been used to place a 
dollar cost on the climate change associated with a particular project.  Dr. Chris Hope of the 
University of Cambridge prepared a report in association with public comments submitted on the 

                                                 
256  See Letter from K. Goforth, US EPA, to J. Peterson, BLM, November 24, 2008, 

“Subject: Final Environmental Impact Statement for the White Pine Energy Station Project, 
Nevada [CEQ# 20080394]” (“[…]conclusions discounting the quantifiability of the project’s 
contributions to climate change do not appear to be accurate in light of other available, recent 
analyses”), attached as Exh. 104. 

257  See Corporate Average Fuel Economy Standard Final EIS, available at 
http://www.nhtsa.gov/fuel-economy (last viewed May 20, 2010). 

258  Letter from R. Meyers, US EPA, to H.D. Hall, USFWS, and J. Lecky, NMFS, 
October 3, 2008, “Re: Endangered Species Act and GHG Emitting Activities,” attached as 
Exh. 105. 

259  Id. at 4. 
260  Id. at 5, 6. 
261  Id. at 4. 
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White Pine 1500MW coal-fired power plant in Nevada.262  Dr. Hope found that, in the basic 
scenario he examined, the Net Present Value (within a 90% confidence interval) of climate 
change impacts generated by operation of the White Pine power plant was between $2.1 billion 
and $54.5 billion, with a mean estimate of $17.0 billion.263  Under current legal and regulatory 
frameworks, this cost would be borne by society at large, through impacts to agricultural output, 
water supply, changes in health, and other climate change related impacts.  Given that the agency 
has already identified the amount of coal to be mined from the two lease modifications, and that 
it is possible to estimated the amount of methane emissions from Mine operation, the Forest 
Service can – and must pursuant to NEPA – undertake a similar cost analysis. 
 

4. Any Subsequently Prepared NEPA Document Must Assess and Explain 
the Project’s Cumulative Impacts on Greenhouse Gas Emissions and 
Climate Change. 

 
NEPA requires the agency to consider whether its action is related to other actions with 
individually insignificant but cumulatively significant impacts in determining the intensity of the 
action’s impact.264  For this analysis, NEPA requires the agency to consider a proposed project in 
the context of other past, present, and reasonably foreseeable future actions, regardless of what 
agency (Federal or non-Federal) or person undertakes such other actions.265  NEPA demands that 
such analysis not only be comprehensive, but also detailed and quantified.  Accordingly, the 
agency “must ... include a ‘useful analysis of the cumulative impacts of past, present and future 
projects.”266  To have any meaning or usefulness to the public and decisionmakers, the 
cumulative impacts analysis cannot merely mention the likelihood of other activities, but instead 
must include a “useful analysis,” including “discussion and an analysis in sufficient detail” to 
assist the agency in its decision-making process and its efforts to avoid environmental 
impacts.”267  Finally, the agency must also consider the degree to which the proposed action may 
establish a precedent for future actions with significant effects or represents a decision in 
principle about a future consideration in evaluating the intensity of the action’s impact.268 
 
The area around Paonia and Somerset is likely to continue to see significant energy development.  
Two other coal mining companies – Oxbow and Bowie – operate coal mines directly adjacent to 
the West Elk Mine.  Further, oil and gas development is occurring nearby.  Significant 
                                                 

262  See C. Hope, The climate change impacts of proposed new coal fired plants in the 
western U.S. (undated), attached as Exh. 106. 

263  Id. at 4. 
264  40 C.F.R. § 1508.8 (effects include ecological, aesthetic, historical, cultural, 

economic, social or heath impacts). 
265  42 U.S.C. § 4332(C)(i); 40 C.F.R. § 1508.25. 
266  Churchill County v. Norton, 276 F.3d 1060, 1080 (9th Cir. 2001) (citing Muckleshoot 

Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 809-10 (9th Cir. 1999)). 
267  Id. 
268  40 C.F.R. § 1508.27(b)(6). 
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greenhouse-gas emitting activities affiliated with such development are thus likely to continue 
and to potentially increase.  Any subsequently prepared NEPA document must analyze and 
disclose the GHG emissions from these activities, and whether they are likely to increase over 
time. 
 
NEPA forbids the Forest Service from acting as if this proposed project is occurring in a 
vacuum, describing the GHGs emitted from the project as merely an incremental contribution to 
global climate change.  Although climate change is a global problem, this broad extent does not 
relieve the agency from determining and revealing how its proposed action will cumulatively add 
to climate change.269  This project will significantly contribute to GHG emissions, which will 
bring the climate ever closer to the tipping point of irreversible climate changes.  The agency 
cannot downplay the cumulative impacts this project will have on the environmental resources 
not only in Colorado, but in general, as these cumulative impacts are readily available and 
widely recognized.270  Accordingly, the Forest Service must provide details about how this 
project will cumulatively add to climate change’s adverse impacts to the environment. 
 
In order to meet NEPA’s requirements, the Forest Service must therefore identify any past, 
present, or reasonably foreseeable projects in the area or elsewhere that, when considered 
together with this lease proposal, will have cumulative impacts on the environment.  Local 
ongoing coalbed methane development and coal mining (with its attendant methane emissions 
and downstream coal combustion) as well as other coal mine and coal combustion activities 
around the world that also contribute to global climate change. 
 

a. Climate Change and Human Health 
 
Any subsequently prepared NEPA document on the lease modifications must consider the 
cumulative impacts the Mine and climate change would have on human health.  There is an 
immense amount of information available on climate change’s impacts to human health, which is 
briefly summarized below. 
 
Studies conclude that climate change will very likely cause serious adverse impacts to human 
health.  Scientific literature documents a wide range of probable negative impacts at various 
levels, expanding on the findings of the IPCC and National Science and Technology Council 
(NSTC) discussed above.  The Lancet and the University College London Institute for Global 
Health Commission labeled climate change the biggest health threat of the 21st century.271  The 

                                                 
269  CBD v. NHTSA, 508 F.3d at 550 (stating that “the fact climate changes are largely a 

global phenomenon that includes actions that are outside the agency’s control ... does not release 
the agency from assessing the effects of its actions.”). 

270  See id. at 554 (expressing concern with regard to the non-linear aspect of “irreversible 
adverse climate change” or “tipping points” wherein a seemingly small change in emissions can 
evoke a dramatic climate response). 

271  A. Costello, et al., Managing the health effects of climate change, Lancet 373:1693-
1733 (2009), attached as Exh. 107, at 1693. 
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Harvard Medical School’s Center for Health and the Global Environment developed a Climate 
Change Futures report in 2005 focusing on the health, ecological and economics dimensions of 
climate change.272  The report finds: 
 

 Warming favors the spread of disease. 

 Extreme weather events create conditions conducive to disease outbreaks. 

 Climate change and infectious diseases threaten wildlife, livestock, agriculture, 
forests and marine life, which provide us with essential resources and constitute our 
life-support systems. 

 Climate instability and the spread of diseases are not good for business. 

 The impacts of climate change could increase incrementally over decades. 

 Some impacts of warming and greater weather volatility could occur suddenly and 
become widespread.273 

The CCSP raises similar health concerns, including degraded air quality (contributing to asthma 
and Chronic Obstructed Pulmonary Disease), disruption of communities, and property damage 
from wildfires, and strains on municipal and agricultural water supplies from drought, in the SAP 
4.6 report.274 
 
A 2005 paper in Nature by a team of health and climate scientists from the University of 
Wisconsin-Madison and the World Health Organization concluded that climate change is 
elevating worldwide rates of infectious vector-borne diseases like malaria, dengue fever, and 
encephalitis, as well as waterborne diseases such as cholera and diarrhea.  In October 2008, the 
Washington Post reported that the data demonstrate that climate change is related to 150,000 
deaths (as cited above in the World Health Organization material) and 5 million illnesses each 
year.275  The Washington Post also reported that researchers have documented an association 
between rising temperatures and deaths stemming from air pollution, since warmer, sunnier days 
trigger atmospheric reactions that worsen harmful smog.276 
 

                                                 
272  Center for Health and the Global Environment, Harvard Medical School, “Climate 

Change Futures” (Nov. 2005), attached as Exh. 108. 
273  Id. at 6. 
274  See SAP 4.6 at ES-12 (supra, note 160). 
275  See J. Eilperin, “Climate Shift Tied To 150,000 Fatalities,” Washington Post 

(November 16, 2005), available at http://www.washingtonpost.com/wp-
dyn/content/article/2005/11/16/AR2005111602197.html (last viewed May 20, 2010), attached as 
Exh. 109, at 1. 

276  Id. at 2. 
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A technical report published in the journal Pediatrics in 2007 concludes that although “little 
research thus far has concentrated [on the impacts of climate change] on the pediatric age group, 
it is likely that children will suffer disproportionately from climate change.”277 
 
Dr. Paul R. Epstein, M.D., M.P.H., is the associate director of the Harvard Medical School’s 
Center for Health and the Global Environment.  He cites extreme weather events such as recent 
hurricanes and heat waves but writes in particular of health problems related to “subtle, gradual 
climate changes.”278  For example, he notes that an increased prevalence of asthma may relate to 
a rise in respiratory irritants coming from changes in weather patterns (dryness and dust 
mobilization) and elevated pollen and fungi counts related to carbon dioxide increases.279  He 
also notes changes in range of disease-bearing insects such as ticks and mosquitoes in response 
to warming.280  He states that “[t]he increased weather variability that accompanies climate 
instability contributed to the emergence of both the hantavirus pulmonary syndrome and West 
Nile virus in the United States.281  He concludes with a discussion of what he calls a “greater 
threat to human health” – illnesses affecting wildlife, livestock, crops, forests, and marine 
organisms.  The result is a growing “biological impoverishment,” or loss of resources which 
sustain us.282 
 
U.S. governmental agencies are also taking note of the health impacts associated with climate 
change.  Most importantly, EPA concluded on December 15, 2009 that “six greenhouse gases 
[including CO2 and methane] taken in combination endanger both the public health and the 
public welfare of current and future generations.”283  In its “endangerment finding,” EPA 
acknowledged that climate change resulting from elevated greenhouse gas levels would result in 
human health risks such as heat-related mortality, exacerbated air quality, aggravated risks for 

                                                 
277  K. Shea and the Committee on Environmental Health, Global Climate Chjange and 

Children’s Health, Pediatrics 120:e1359-1367 (2007) at 1365, attached as Exh. 110. 
278  P. Epstein, Climate Change and Human Health, The New England Journal of 

Medicine 353: 1433-1436 (2005) at 1433-1434, attached as Exh. 111. 
279  Id. at 1434-35; see, also, J. Eilperin, “Dust Storms Escalate, Prompting 

Environmental Fears.” Washington Post (April 23, 2009), available at:  
http://www.washingtonpost.com/wp-dyn/content/article/2009/04/22/AR2009042203685_pf.html 
(last viewed May 20, 2010), and attached as Exh. 112 (“More important, an increasing amount of 
airborne dust is blanketing the region, affecting how fast the snowpack melts, when local plants 
bloom and what quality of air residents are breathing. The dust storms are a harbinger of a 
broader phenomenon, researchers say, as global warming translates into less precipitation and a 
population boom intensifies the activities that are disturbing the dust in the first place.”) 

280  Exh. 111 (Epstein 2005) at 1435. 
281  Id. 
282  Id. at 1435-1436. 
283  74 Fed. Reg. 66,496 (Dec. 15, 2009). 
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respiratory infection, aggravation of asthma, and potential premature death for people in 
susceptible groups.284 
 
Other agencies have reached the same conclusion.  The U.S. Department of State’s “U.S. 
Climate Action Report 2002” indicated that rising temperatures will likely produce dramatic 
increases in summer heat index values in the Northeast, Southeast, and Midwest.285 
 
A 2008 article from the journal American Journal of Preventative Medicine reports that the 
combined effects of warming climate, urbanization, and an aging population will exacerbate the 
significant public health problem posed by extreme heat events.  It also points out that extreme 
heat events are “the most prominent cause of weather related human mortality in the U.S., 
responsible for more deaths annually than hurricanes, lightning, tornadoes, floods, and 
earthquakes combined.”286  
 
The CCSP elaborates on the above concerns in its recent study summarizing the likely effects of 
climate change on human health and settlements, including the following: 

 
 It is very likely that heat-related morbidity and mortality will increase over coming 

decades.  

 The impacts of higher temperatures in urban areas and likely associated increases in 
tropospheric ozone concentrations can contribute to or exacerbate cardiovascular and 
pulmonary illness if current regulatory standards are not attained.  

 Hurricanes, extreme precipitation resulting in floods, and wildfires also have the 
potential to affect public health through direct and indirect health risks.  

 There will likely be an increase in the spread of several food and water-borne 
pathogens among susceptible populations depending on the pathogens’ survival, 
persistence, habitat range and transmission under changing climate and environmental 
conditions.  

 Health burdens related to climate change will vary by region, because Midwestern 
and Northeastern cities are generally not as well adapted to the heat as Southern 
cities, their populations are likely to be disproportionately affected by heat related 
illnesses as heat waves increase in frequency, severity, and duration. 

 Climate change is very likely to accentuate the disparities already evident in the 
American health care system.  

                                                 
284  Id. at 66,526-66,530. 
285  U.S. Department of State, U.S. Climate Action Report 2002: Chapter 6 Impacts and 

Adaptation at 110, attached as Exh. 113. 
286  G. Luber and M. McGeehin, “Climate Change and Extreme Heat Events, Journal of 

Preventative Medicine 35(5):429-435 (2008) at 429, attached as Exh. 114. 
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 Changes in precipitation patterns will affect water supplies nationwide, with 
precipitation varying across regions and over time. 

 Communities in risk-prone regions, such as coastal zones, have reason to be 
concerned about potential increases in severe weather events.  

 Climate change has the potential not only to affect communities directly but also 
indirectly through impacts on other areas linked to their economies.  

 Population growth and economic development is occurring in those areas that are 
likely to be vulnerable to the effects of climate change.287 

The international community has also studied and voiced concern over greenhouse gas 
emissions’ threat to public health.  A World Health Organization “quantitative assessment, 
taking into account only a subset of the possible health impacts, concluded that the effects of the 
climate change that has occurred since the mid-1970s may have caused over 150,000 deaths in 
2000.  It also concluded that these impacts are likely to increase in the future.”288  
 
Moreover, the IPCC leaves no question that the emissions of greenhouse gases and the resulting 
changes to Earth’s climate are endangering the public health and welfare.289 
 
Recent research further highlights the potential health impacts of climate change.  A 2010 study 
projects a near doubling of frequency of Category 4 and 5 hurricanes by the end of the 21st 
century.290  In the western United States, extreme temperatures are expected to become more 
common.291 
 

b. Climate Change and Socioeconomics 
 
Any subsequently prepared NEPA document on the lease modifications must consider the 
cumulative impacts the lease modifications and climate change would have on socioeconomics.  
This ignores the immense amount of information available on climate change’s impacts to social 
systems and economies. 
 

                                                 
287  SAP 4.6, at ES-6 – ES-9 (supra, note 160). 
288  World Health Organization, “Climate and health,” at 3, 

http://www.who.int/mediacentre/factsheets/fs266/en/index.html (last viewed May 20, 2010), 
attached as Exh. 115, at 3. 

289  See Exh. 28 (AR4 Synthesis Report Summary for Policy Makers (2007)). 
290  M. Bender, et al., Modeled Impact of Anthropogenic Warming on the Frequency of 

Intense Atlantic Hurricanes,  Science 327:454-458 (2010), attached as Exh. 116, at 458. 
291  H. Hoag, “Hot times ahead for the Wild West,” Nature, published online May 27, 

2009, available at:  http://www.nature.com/news/2009/090527/full/news.2009.518.html (last 
viewed May 20, 2010), attached as Exh. 117. 
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The changes brought about by abrupt climate change will bring enormous economic costs along 
with the environmental impacts.  A recent study by a Harvard economist indicates that while 
traditional cost-benefit analysis cannot properly capture the costs of climate change, including 
tipping points, a different analysis is more likely to capture the costs.292  In addition, the much-
respected Stern Review, published in 2007, estimates that the costs of climate change will range 
from 5% to 20% of GDP.293  In contrast, the Stern Review estimated that rapid action to address 
climate change would only cost approximately 1% of GDP.294  In 2007, this would have 
corresponded to approximately $318 billion, while the cost of inaction – abrupt climate change – 
has been estimated at over $400 billion.295 
 
Globally, ocean goods and services, such as fisheries, are important to society and are dependent 
on the healthy functioning of marine ecosystems.  Changes in photosynthesis at the base of the 
ocean food chain and impacts to higher trophic levels (e.g., fish) due to ocean acidification are 
expected to lead to important changes in ocean ecosystems.296 
 
Specific regional impacts may include loss of tourism and associated revenues.  For example, 
Glacier National Park draws enough people to Montana to support thousands of jobs; in 2002, 
park visitors contributed $160 million to Montana’s economy.297  Loss of the resources that 
visitors value (see supra at 48), could discourage tourist visits, and result in a loss of that 
contribution to the local and regional economy.298 
                                                 

292  E.L. Weitzman, On Modeling and Interpreting the Economics of Catastrophic 
Climate Change, Harvard University mimeo (2007), attached as Exh. 118. 

293  Executive Summary, Stern Review: The Economics of Climate Change, at 10, 
attached as Exh. 119, and available at 
http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/30_10_06_exec_sum.pdf (last viewed May 20, 2010) 
(“In summary, analyses that take into account the full ranges of both impacts and possible 
outcomes - that is, that employ the basic economics of risk - suggest that BAU climate change 
will reduce welfare by an amount equivalent to a reduction in consumption per head of between 
5 and 20%.”) 

294  Id. at 12 (“The Review estimates the annual costs of stabilisation [sic] at 500-550ppm 
CO2e to be around 1% of GDP by 2050 - a level that is significant but manageable.”) 

295  See R. Binschadler, “Why Predicting West Antarctic Ice Sheet Behaviors is so Hard: 
What We Know, What We Don’t Know, and What We Will Find Out” in Sudden and Disruptive 
Climate Change (M.C. MacCracken et al., eds., 2008), attached as Exh. 120. 

296  J. Barry, “Marine Organisms and Ecosystems in a High-CO2 Ocean and an Overview 
of Recommendations from the National Research Council’s Committee Report on Development 
of an Integrated Science Strategy for Ocean Acidification Monitoring, Research, and Impacts 
Assessment,” Statement before the Subcommittee on Oceans, Atmosphere, Fisheries, and Coast 
Guard of the Committee on Commerce, Science, and Transportation, United States Senate (April 
22, 2010) at 3, attached as Exh. 121. 

297  S. Saunders (Exh. 64) at 3. 
298  S. Saunders (Exh. 64) at 3-5. 
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Cultivated crops are also at risk from climate change.  Yields decrease sharply above certain 
temperature thresholds.299 Conversely, loss of an appropriate winter chill period may disrupt 
production of fruit, including economically important tree crops.300 
 
Indeed, a move away from coal as an energy source is not seen as expensive when all factors are 
considered.  The use of coal to generate electricity, once regarded as the most-certain, least-cost 
source of energy source, is being increasingly questioned as an answer to meeting energy 
needs.301  More than twenty proposed coal-fired power plants were cancelled in 2007, and an 
additional three dozen plants were delayed.302  Uncertainties about the cost of carbon regulation 
and increasing costs of construction and coal have played a role in these moves.303  Regulators 
have also begun to reject proposed coal-fired power plants, at least in part due to cost 
uncertainties and the threats of climate change.304  Although the exact nature of carbon 
regulation is unknown at this point, it is clear to most that some sort of constraints on emissions, 
and consequent costs, will confront fossil-fuel burning utilities in the near future.305  A wide 
range of prices associated with generated carbon are being considered, but all will result in a real 
cost to ratepayers that may erode the short-term economic advantage of coal-fueled electricity.306 
 
The New York Times, working from Electric Power Research Institute figures, reports that if a 
carbon cost of $50 per ton is advanced by a regulatory system (either through a carbon tax or a 
carbon market), the cost of electricity from a pulverized coal-fired power plant could reach 10 
cents per kilowatt hour; wind power becomes cost effective when carbon dioxide reaches only 
$25 per ton.307  Although renewable energy sources also face a number of uncertainties in 

                                                 
299  W. Schlenker and M. Roberts, Nonlinear temperature effects indicate severe damages 

to U.S. crop yields under climate change, PNAS Early Edition August 28, 2009, attached as 
Exh. 122. 

300  E. Luedeling, M. Zhang, and E. Girvetz, Climatic Changes Lead to Declining Winter 
Chill for Fruit and Nut Trees in California during 1950–2099, PLoS ONE 4:e6166 (2009), 
attached as Exh. 123. 

301  See generally Synapse Energy Economics, Inc., Don’t Get Burned, The Risks of 
Investing in New Coal-Fired Generating Facilities (2008), attached as Exh. 124. 

302  Id. at 9. 
303  Id. at 9 to 11. 
304  Id. at 12.   
305  Id. at 13. 
306  Id. at 13 to 22. 
307  See M. Wald, “The Carbon Calculus,” The New York Times (Nov. 7, 2007), attached 

as Exh. 125 and available at 
http://www.nytimes.com/2007/11/07/business/businessspecial3/07carbon.html (last viewed 
May 20, 2010). 
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construction and operation environments, it is clear that carbon regulation will not impose 
unforeseen costs on these options.308  
 

c. Climate Change and Biodiversity 
 
Any NEPA document on the lease modifications must also consider the cumulative impacts the 
lease modifications and climate change would have on fish and wildlife.  Vast scientific research 
shows how perilous climate change is, and will continue to be, for species around the globe. 
 
SAP 4.2, the January 2009 report by the CCSP entitled “Thresholds of Climate Change in 
Ecosystems,” details the role of global warming-driven sudden change in ecological systems.  
Thresholds are “abrupt ecological responses to climate change, or thresholds of ecological 
change.”309  They may also be seen as, “sudden, irreversible effects that fundamentally change 
the function and structure of the ecosystem with potentially huge impacts to human society.”310  
The report notes that thresholds may be crossed even when the driving forces do not themselves 
experience dramatic change:  “[E]ven small, gradual change can induce threshold changes.”311  It 
cites, for example, the case “in North America in the late 1990s, where forests, woodlands, 
grasslands, and shrublands exhibited extensive dieback across the arid southwestern United 
States as overgrazing, fire suppression, and climate variability led to massive insect outbreaks 
and an unprecedented breadth of area consumed by fire.”312  The report notes that a “sense of 
urgency regarding thresholds exists because of the increasing pace of change, the changing 
features of the drivers that lead to thresholds, the increasing vulnerabilities of ecosystem 
services, and the challenges the existence of thresholds poses for natural resource 
management.”313  It continues:  “These challenges include the potential for major disruption of 
ecosystem services and the possibility of social upheaval that might occur as new ways to 
manage and adapt for climate change and to cope with the unanticipated change are required.”314 
 
Other sources have also found wide-spread ecological impacts attributable to climate change.  A 
January 2009 article in Science documented a rapid increase in tree mortality in the Western U.S. 
that the authors believe is at least partially attributable to climate change.315  In February 2009, 
Audubon released a report documenting a northward displacement of the winter ranges of bird 

                                                 
308  Exh. 124 (Synapse Energy Economics 2008) at 12. 
309  SAP 4.2 at 15 (supra, note 160). 
310  Id. at 10 (citation omitted). 
311  Id. 
312  Id. at 11, citation omitted; see also id. at 53-62. 
313  Id. at 12. 
314  Id. 
315  See P. Van Mantgem, Widespread Increase of Tree Mortality Rates in the Western 

United States, Science 323:521-524 (2009), attached as Exh. 85. 
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species identified during their annual Christmas Bird Count.316  Significant northward movement 
occurred among 58% of the observed species.317  Audubon identified a correlation between 
warming and individual states and the extent of movement in those states; they state that “these 
findings leave little doubt that ongoing climate change is a primary and direct factor in the 
overall shift of many winter ranges.”318  The North American Bird Conservation Initiative has 
stated that “[b]irds in every terrestrial and aquatic habitat will be affected by climate change.”319 
 
Moreover, the evidence demonstrates that the climate crisis is one of the most significant threats 
to terrestrial and marine species from the tropics to the poles.  Large-scale biodiversity changes 
are foreseeable.320  In some cases, climate change’s impacts are leading some species very 
quickly down the path to extinction, and has even been the primary justification for listing under 
the Endangered Species Act (ESA).  In its Fourth Annual Report, the IPCC recognizes this, 
finding that the resilience of several species is likely to be overcome this century by a dangerous 
brew of climate change, associated disturbances, such as flooding, drought, wildfire, insects and 
ocean acidification, and other environmental drivers like pollution and over-exploitation of 
resources.321  Along with increases in global average temperatures beyond 1.5-2.5º C and 
accompanying increased levels of atmospheric carbon dioxide concentrations will come major 
changes in ecosystem structure and function, species’ ecological interactions, and species’ 
geographical ranges.322   

                                                 
316  Audubon, Birds and Climate Change: Ecological Disruption in Motion (2009), 

attached as Exh. 126.  See, also, B. Zuckerberg, A. Woods, and W. Porter, Poleward shifts in 
breeding bird distributions in New York State, Global Change Biology 15:1866-1883 (2009) at 
1878 (“the repeating signal of polewards shifts in species distributions using similar data sets and 
approaches that lends further support that species are responding to rising regional 
temperatures”), attached as Exh. 127. 

317  Exh. 126 (Audubon 2009) at 3.   
318  Id. at 5.   
319  North American Bird Conservation Initiative, U.S. Committee, The State of the Birds 

2010 Report on Climate Change, U.S. Department of the Interior (2010) at 4, attached as 
Exh. 128. 

320  J. Lawler, et al., Projected climate-induced faunal change in the Western Hemisphere, 
Ecology 90:588-597 (2009), attached as Exh. 129. 

321  IPCC, Summary for Policymakers, Climate Change 2007: Impacts, Adaptation and 
Vulnerability. Contribution of Working Group II to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change (2007) at 11 (“IPCC Working Group II”), attached 
as Exh. 130. 

322  Id.; S. Kaushal, et al., Rising stream and river temperatures in the United States, 
Frontiers in Ecology and the Environment (2010), attached as Exh. 131 (“Water temperatures are 
increasing in many streams and rivers throughout the US.  []If stream temperatures were to 
continue to increase at current rates, due to global warming and urbanization, this could have 
important effects on eutrophication, ecosystem processes such as biological productivity and 
stream metabolism, contaminant toxicity, and loss of aquatic biodiversity”); J. Littell, et al., The 
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Other scientific reports have concluded that anthropogenic warming has influenced biological 
systems.  A study published in Nature in 2003 reported a “globally coherent fingerprint of 
climate change impacts across natural systems.”323  In documenting this “fingerprint” of global 
warming on ecosystems, scientists have predicted three categories of measurable impacts from 
recent warming: (1) earlier timing of spring events and later autumn events (i.e., changes in 
“phenology”), (2) extension of species’ range poleward or upward in elevation, and (3) a decline 
in species adapted to cold temperatures and an increase in species adapted to warm 
temperatures.324  Leading herpetologists believe that global warming has already resulted in the 
extinction of dozens of harlequin frog species.325 
 
The Edith’s checkerspot butterfly is one of the first species for which scientists documented a 
clear range shift due to global warming.  The butterfly’s range has moved both northward and 
upward in elevation in response to a 0.72° C increase in regional warming.326  The range shift 
was not due to butterfly populations actually moving, but instead to a higher proportion of 
population extinctions in the southern and lowland portions of the range.327  These population 
extinctions are the result of the fact that the species’ host plant, Plantago erecta, now develops 
earlier in the spring, while the butterfly’s caterpillars continue to hatch at the same time.328  As a 
result, the caterpillars now hatch on plants that have already completed their lifecycle and dried 

                                                                                                                                                             
Climate Impacts Group, University of Washington, The Washington Climate Change Impacts 
Assessment, Evaluating Washington’s Future in a Changing Climate, Executive Summary (June 
2009) at 1, attached as Exh. 132 (Climate Impacts Group 2009) (“Rising stream temperatures 
will likely reduce the quality and extent of freshwater salmon habitat.”); J. Lenoir, et al., A 
Significant Shift in Plant Species Optimum Elevation During the 20th Century, Science 
320:1768-1771 (2008) at 1768 (“climate warming has resulted in a significant upward shift in 
species optimum elevation averaging 29 meters per decade”), attached as Exh. 133; S. Munch 
and S. Salinas, Latitudinal variation in lifespan within species is explained by the metabolic 
theory of ecology, Proceedings of the National Academy of Sciences 106:13820-13864 (2009) at 
13863 (“our results suggest that substantial changes to ecosystem structure and stability are 
likely if the generation times of ectotherms shift to accommodate changes in climate whereas 
generation times of endotherms do not”), attached as Exh. 134. 

323  C. Parmesan and G. Yohe, A globally coherent fingerprint of climate change impacts 
across natural systems, Nature 421:37-42 (2003), attached as Exh. 135. 

324  C. Parmesan and G. Hector, Observed Impacts of Global Climate Change in the U.S. 
Prepared for the Pew Center on Global Climate Change (2004), attached as Exh. 136. 

325  J.A. Pounds, et al., Widespread amphibian extinctions from epidemic disease driven 
by global warming Nature 439:161-167 (2006), attached here as Exh. 137. 

326  See Exh. 135 (Parmesan 2003). 
327  Id. 
328  Id. 
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up, instead of on younger edible plants.329  The tiny checkerspot caterpillars are unable to move 
far enough to find other food and, as a result, starve to death.330 
 
More generally, the Wildlife Management Institute has documented a wide range of potential 
impacts to natural systems: 

 Rising sea levels could inundate and destroy coastal wetlands, drown aquatic nurseries 
and increase estuarine salinity levels. 

 Fierce storms can produce voluminous runoff that flushes silt and pollutants into rivers 
and streams. 

 High levels of atmospheric carbon dioxide could favor fast growing vegetation of low 
nutritional value and cause the distribution of trees to expand at the expense of shrubs 
and grasses. 

 Drought could dry up wetlands, shrink surface waters and disrupt aquatic corridors. 
 Mild winters can encourage the spread of invasive plants and disease-carrying insects. 
 Dry conditions can increase the frequency and intensity of wildfires. 
 Warmer temperatures could throw off synchrony between the birth of young and the 

emergence of food sources.331 
 
What may at first appear to be “bright spots” from climate change, such as warmer temperatures 
leading to longer growing season in temperate regions, can disappear under closer examination.  
While an extended growing season may be expected to lead to increased plant production, this 
may not occur if individual species shorten their life histories.  Alteration of life histories may 
also lead to gaps in the availability of resources for pollinators and herbivores and may favor 
invasive species.332  Advance of trees into tundra and to higher elevations in montane 
environments may alter the local ecosystem, especially habitat features.333  Warmer 
temperatures, coupled with drought conditions, may lead to increased, potentially severe, 
mortality of woody plants.  Both extent and frequency of vegetation die-off may be expected to 

                                                 
329  Id. 
330  Id. 
331 Wildlife Management Institute, ed., Seasons’ End, Bipartisan Policy Center (2008), 

attached as Exh. 138. 
332  H. Steltzer and E. Post, Seasons and Life Cycles, Science 324:886-887 (2009), 

attached as Exh. 139, at 887. 
333  G. Malanson, et al., Alpine treeline of western North America: linking organism-to-

landscape dynamics,  Physical Geography 28:378-396 (2007), attached as Exh. 140; National 
Science Foundation, Growth Spurt in Tree Rings Prompts Questions About Climate Change, 
Press Release 09-223, November 13, 2009, available at: 
http://www.nsf.gov/news/news_summ.jsp?cntn_id=115942 (last viewed May 20, 2010), attached 
as Exh. 141 (“Other animal and plant species will have to shift up to accommodate the changing 
conditions”). 
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continue.334  Even when trees are not dying, the ability of forests to serve as a carbon sink – and 
help mitigate the impacts of GHG emissions – is reduced as a warmer climate results in a drop in 
the trees’ ability to uptake carbon.335 
 
On May 15, 2008, FWS recognized the impacts climate change was having and would continue 
to have on the Arctic ecosystem and one of its most iconic species – the polar bear.  On this date, 
in response to a petition and eventual lawsuit filed by CBD and others, FWS listed the polar bear 
as a threatened species under the ESA.336  Marine mammals, polar bears are completely 
dependent upon Arctic sea ice as their primary habitat.337  They need sea ice as a platform from 
which to hunt their primary prey of ice-dependent seals, to make seasonal migrations between 
the sea ice where they feed and their terrestrial denning areas, and to find mates.338  Some polar 
bears even give birth to their cubs in snow dens and on top of the drifting ice.339 
 
But because of global warming, the polar bears’ critical habitat is literally melting under them, 
threatening their continued existence.340  Indeed, the Arctic has experienced the effects of global 
warming earlier and more intensely than any other area on the planet.  Over the past 100 years, 
average Arctic temperatures increased at almost twice the global average rate.341  Over the past 
three decades, portions of the Arctic have warmed at 10 times the world average.342  Even using 
moderate projections of future greenhouse gas emissions levels, average temperatures in the 

                                                 
334  H. Adams, et al., Temperature sensitivity of drought-induced tree mortality portends 

increased regional die-off under global-change-type drought,  Proceedings of the National 
Academy of Sciences 106:7063-7066 (2009) attached as Exh. 142; C. Allen, et al. A global 
overview of drought and heat-induced tree mortality reveals emerging climate change risks for 
forests, Forest Ecology and Management, in press (2009), attached as Exh. 143; S. Running, 
Impacts of Climate Change on Forests of the Northern Rocky Mountains, University of Montana 
(2009), attached as Exh. 144. 

335  University of Colorado at Boulder, “Warmer Climate Could Stifle Carbon Uptake by 
Trees, Study Finds,” Science Daily January 8, 2010, available at: 
http://www.sciencedaily.com/releases/2010/01/100107183136.htm (last viewed May 20, 2010), 
attached as Exh. 145. 

336  Endangered and Threatened Wildlife and Plants, Determination of Threatened Status 
for the Polar Bear (Ursus maritimus) Throughout its Range, 73 Fed. Reg. 28,212 (May 15, 
2008). 

337  Id. at 28,212, 28,214, 28,219, 28,255. 
338  Id.  
339  Id.  
340  See generally id. (explaining the FWS’s decision to protect the polar bear as a 

threatened species and describing the wide-range of impacts polar bears have experienced and 
will continue to experience as a result of global warming).   

341  Id. 
342  Id. at 28,270. 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 77 
May 20, 2010 
 
 
Arctic are projected to increase an additional 9º F by the end of this century.343  That average 
temperature increase masks even greater warming in the autumn and winter than in the 
summer.344 

 
As a result of this warming, as well as changes in atmospheric and oceanic circulation patterns, 
Arctic sea ice is melting very rapidly.345  In September 2007 the minimum Arctic sea-ice extent 
hit a new record minimum, fully one million square miles below the average minimum sea-ice 
extent between 1979 and 2000.346  There was less ice in the Arctic in September 2007 than more 
than half of the world’s leading climate models project for 2050.347  The sea-ice extent is also 
declining in the winter, as is the age and thickness of the ice that remains.348  Given these 
changes, it follows that the length of the sea ice melt season is increasing.349  As described 
above, because polar bears are dependent upon sea ice for survival, the combined effects of these 
global warming consequences on individual bears’ reproduction and survival translate into 
impacts on polar bear populations.350  
 
In general, Arctic ecosystems have been heavily impacted by recent climate change.  “These 
rapid changes may be a bellwether of changes to come at lower latitudes and have the potential 
to affect ecosystem services related to natural resources, food production, climate regulation, and 
cultural integrity.”351  Particular impacts include: 
 

 Plant flowering and invertebrate appearance have advanced by up to 20 days over the 
past decade 

 Unusually early spring rains have led to melting, collapse, and washout of birth lairs of 
ringed seals increasing mortality risks. 

 Marine and freshwater species most affected are those with limited distributions and 
specialized feeing habitats that dependent on ice. 

                                                 
343  Id. at 28,230. 
344  Id. at 28,228. 
345  Id. at 28,220-25; see also “Ice-Free Arctic Ocean Possible in 30 Years” (Exh. 81). 
346  73 Fed. Reg. at 28,220-21. 
347  Id. at 28,233. 
348  Id. at 28,222. 
349  Id. at 28,223. 
350  See id. at 28,274-28,275 (describing the decline of certain polar bear populations, 

increased instances of unusual polar bear deaths, such as drowning, and the likely mortality 
events that will occur in the future.  “As changes in habitat become more severe and seasonal 
rates of change are more rapid, catastrophic mortality events that have yet to be realized on a 
large scale are expected to occur.”  Id. at 28,275). 

351  E. Post, et al., Ecological Dynamics Across the Arctic Associated with Recent 
Climate Change, Science 325:1355-1358 (2009) at 1355, attached as Exh. 146. 
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 Northward and altitudinal expansion of species distributions (as with temperate). Low 
arctic trees and shrubs.  Animal invasions due to range shifts will alter the dynamics of 
simple Arctic systems. 

 Onset of plant growing season has advanced but not timing of caribou calving; the peak 
demand for resources by reproductive females now falls significantly later than the 
seasonal peak of resource availability, apparently contributing to reduced production and 
survival of calves (in Greenland).352 

 
Like the Arctic, the ocean ecosystem is also providing scientists deep and early insight into the 
adverse impacts of global warming on biodiversity.  For example, the coral reef ecosystems have 
already begun suffering and declining due to global warming.353 An estimated 30 percent of 
coral reefs globally are already severely degraded and 60 percent may be lost by 2030.354  The 
primary cause of coral reef degradation on a global scale is bleaching, the expulsion of symbiotic 
algal zooxanthellae from coral, triggered, inter alia, by elevated sea temperatures.355  The oceans 
absorb a large percentage of the extra heat in the climate system due to global warming, and 
since 1961 the average temperature of the global ocean has increased to depths of at least 3,000 
meters in some areas.356  This warming causes the coral to release algae, which attaches directly 
to the coral.  This leaves the coral white, weakened and more susceptible to death.   

 
In 1998, which at the time was the warmest year on record, bleaching occurred in every ocean, 
ultimately resulting in the death of 10-16 percent of the world’s living coral.357  In 2005, which 
eclipsed 1998 as the warmest year on record, a major bleaching event swept through the 
Caribbean, bleaching over 90 percent of live coral in some areas, ultimately resulting in the death 
of about 20 percent of living coral region-wide.358  Before this unprecedented single-year die-off 
even began, the Caribbean contained the world’s most degraded coral reefs, having already lost 
as much as 80 percent of live coral over the preceding 30 years.359  Thus, it will not take many 

                                                 
352  Id. at 1355-1356. 
353  O. Hoegh-Guldberg, Climate Change, Coral Bleaching and the Future of the World’s 

Coral Reefs, Marine Freshwater Resource 50: 839-866 (1999) attached as Exh. 147. 
354  T. Hughes, et al., Climate Change, Human Impacts, and the Resilience of Coral Reef,. 

Science 301: 929-933 (2003), attached as Exh. 148. 
355  See Exh. 147 (Hoegh-Guldberg (1999)). 
356  See Exh. 130 (IPCC Working Group II (2007)). 
357  See Exh. 147 (Hoegh-Guldberg (1999)). 
358  J. Hansen, et al., Global temperature change, Proceedings of the National Academy of 

Sciences  doi: 10.1073/pnas.0606291103 (2006), attached as Exh. 149; Federal Response to the 
2005 Caribbean Bleaching event, available at 
http://coralreefwatch.noaa.gov/caribbean2005/docs/2005_bleaching_federal_response.pdf, 
attached as Exh. 150. 

359  T. Gardner , et al., Long-term Region-wide Declines in Caribbean Corals. Science 
301: 958 (2003), attached as Exh. 151. 
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more episodes like the 2005 bleaching event before living coral reefs in the Caribbean disappear 
entirely.360 

 
Two types of coral – the elkhorn coral (Acropora palmata) and staghorn coral (Acropora 
cervicornis) – have already begun to disappear.  Because of bleaching caused by warmer waters, 
these coral have gone from being dominant species to being listed as “threatened” under the 
ESA.361  For at least the past 3,000 years, these coral were the dominant reef-building corals in 
the Caribbean.362  Virtually every reef from the Florida Keys, across the Caribbean to the 
Mesoamerican Reef in Belize, was largely comprised of one or the other (or both) of these 
formerly ubiquitous species.363 Over the past 30 years, however, the two species have declined 
by upwards of 90 percent.364  The primary drivers of the decline have been disease and 
temperature-induced bleaching.365  In addition, the period of decline coincided with an ongoing 
period of increased hurricane activity, with intense storms destroying entire reef tracts in certain 
areas.366  The cumulative result: by the beginning of the 21st Century, elkhorn and staghorn 
corals had been reduced to a scattering of mostly small colonies amidst a large sea of coral 
rubble. 

 
While coral reefs are threatened by many additional factors, including pollution and direct 
destruction from dredging and other activities, climate change is an increasingly dominant threat.  
The record-setting ocean temperatures of 1998 and 2005 that triggered widespread bleaching and 
mortality were largely the product of global warming.367  And while the link between coral 
bleaching and global warming is relatively intuitive, even the outbreaks of coral disease that 
ravaged the elkhorn and staghorn coral species have been linked to elevated water 
temperatures.368  Finally, scientific evidence indicates that global warming increases the chances 

                                                 
360  Hoegh-Guldberg, Marine Ecosystems and Climate Change, Climate Change and 

Biodiversity, (Lovejoy, T.E. & L. Hannah (eds.), 2005), attached as Exh. 152. 
361  Endangered and Threatened Species: Final Listing Determination for Elkhorn Coral 

and Staghorn Coral, 71 Fed. Reg. 26,852 (May 9, 2006). 
362  T. Hughes, Catastrophes, Phase Shifts and Large-Scale Degradation of a Caribbean 

Coral Reef, Science, 265: 1547-1551 (1994), attached as Exh. 153. 
363  Id. 
364  Id. 
365  Id. 
366  W. Precht & A. Aronson, Climate Flickers and Range Shifts of Reef Corals, Front. 

Ecol. Environ. 2(6): 307-314 (2004), attached here as Exh. 154. 
367  See Exh. 149 (Hansen et al. (2006)); IPCC, Summary for Policymakers, Climate 

Change 2007: The Physical Science Basis. Contribution of Working Group I to the Fourth 
Assessment Report of the Intergovernmental Panel on Climate Change (2007) (“IPCC Working 
Group I”), attached as Exh. 155. 

368  C. Harvell, et al., Climate Warming and Disease Risks for Terrestrial and Marine 
Biota, Science 296: 2158-2162 (2002) , attached as Exh. 156. 
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of severe weather events like the series of intense hurricanes that have impacted Caribbean reefs 
in recent decades.369 
 
Although bleaching caused by warming waters might be the most well-known effect of global 
warming on coral reefs, it is not the only impact changing the ocean ecosystem.  At the same 
time oceans absorb the increased heat added to the climate from the burning of greenhouse gases, 
so, too, do they absorb the increased levels CO2, a greenhouse gas.  Increases in CO2 
concentrations enhances acidification of the ocean, which only adds to the global warming-
induced changes already threatening the survival of coral and other important marine species.370   

 
Acidification is a natural result of the ocean’s carbonate buffer system.  Carbon dioxide absorbed 
by seawater reacts to form carbonic acid.  Carbonic acid then dissociates to form bicarbonate, 
releasing hydrogen ions in the process.  The hydrogen ions then bond with carbonate ions to 
form even more bicarbonate.  This reaction, in turn, reduces the amount of carbonate ions in the 
oceans’ waters and decreases the pH.  Reduction in carbonate is an important concern because 
many organisms depend on it to form their shells and skeletons.  Thus, as CO2 enters the oceans’ 
waters, there is a profound impact on the entire marine ecosystem, for ocean acidification 
severely affects many calcifying species like coral and phytoplankton that play a crucial role in 
supporting marine life.  

 
A letter signed by 25 marine scientists who study ocean acidification emphasized that the 
decrease in pH resulting from un-checked CO2 emissions will cause devastating and irreversible 
impacts on human time scales.371  The authors predicted that without immediate carbon dioxide 
emissions reductions, pH will decrease by more than 0.2 units by mid-century.372 And they are 
not alone in their predictions.  The IPCC estimates that over the 21st century, the ocean’s pH 
level could decrease to as much as 0.35 units.373  

 

                                                 
369  B. Santer, Forced and Unforced Ocean Temperature Changes in Atlantic and Pacific 

Tropical Cyclogenesis Regions, Proceedings of the National Academy of Sciences 
doi:10.1073/pnas.0602861103 (2006) , attached as Exh. 157; see also Exh. 130 (IPCC Working 
Group II (2007)). 

370  See Exh. 155 (IPCC Working Group I (2007)); see also Exh. 121 (J. Barry, “Marine 
Organisms” (2010)); P. Brewer, and E. Peltzer, Limits to Marine Life, Science 324:347-348 
(2009), attached as Exh. 158 (ocean “dead zones” devoid of aerobic life are likely to grow as 
CO2 concentrations rise). 

371  K. Calderia, et al., Comment on “Modern-age buildup of CO2 and its effects on 
seawater acidity and salinity” by Hugo A. Loáiciga, Geophysical Research Letters, 34: L18608 
(2007), attached as Exh. 159. 

372  Id. 
373  See Exh. 155 (IPCC Working Group I (2007)). 
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Already, the oceans have taken up about 50 percent of the CO2 produced by humans since the 
industrial revolution, lowering the average ocean pH by 0.11 units.374  Currently, the ocean takes 
up approximately 22 million tons of CO2 each day.375  While preindustrial levels of atmospheric 
CO2 hovered around 280 ppm, they have now increased to over 380 ppm; if current trends 
continue, they will increase another 50 percent by 2030.376  These rising CO2 levels will take 
time to reverse even after implementing corrective measures , and, over time, the ocean will 
absorb up to 90 percent of this CO2, greatly affecting the oceans’ pH level.377  

 
This foretells a stark future for marine life.  Due to acidification, within our lifetimes, coral reefs 
may erode faster than they can rebuild.378  Corals are extremely vulnerable to ocean acidification 
and scientists studying acidification predict that coral reefs will decline in density and diversity 
unless CO2 emissions are stabilized at present levels.379  Under conservative models of future 
CO2 emissions, most of the world’s coral reefs, already bleaching in the warmer waters, will 
erode to rubble by the end of the century.380  Corals provide vital functions for marine 
ecosystems, and their loss will likely bring grave impacts to the oceans and the species that 
inhabit them. 

 
Ocean acidification also impacts calcifying plankton species at the base of the marine food chain.  
Like coral, plankton also play a vital role in the marine ecosystem.  These organisms contribute 
much of the organic material entering the marine food chain and are responsible for about 50 
percent of the earth’s primary production.381  Carbon dioxide uptake by the ocean causes 
impaired growth and development for calcifying plankton, and acidification dissolves the 
protective armor of some plankton, limiting their ability to survive.  Thus, as the ocean absorbs 
more CO2 and pH levels continue to decrease, the marine environment is expected to undergo 
profound changes due to impacts at many different levels in the food chain. 
 

                                                 
374  C. Sabine, et al., The Oceanic Sink for Anthropogenic CO2, Science 305: 367-371 

(2004), attached as Exh. 160; Exh. 155 (IPCC Working Group I (2007)). 
375  R. Feely, et al., Carbon Dioxide and Our Ocean Legacy (2006), attached as Exh. 161. 
376  J. Orr, et al., Anthropogenic ocean acidification over the twenty-first century and its 

impacts on calcifying organisms, Nature 437: 681-686 (2005), attached as Exh. 162. 
377  J. Kleypas, et al., Impacts of Ocean Acidification on Coral Reefs and Other Marine 

Calcifiers: A Guide for Future Research (2006), available at 
http://www.ucar.edu./news/releases/2006/report.html.s, attached as Exh. 163. 

378  See Exh. 161 (Feely 2006). 
379  O. Hoegh-Guldberg et al., Coral Reefs Under Rapid Climate Change and Ocean 

Acidification, Science 318: 1737-1742 (2007), attached as Exh. 164. 
380  Id. 
381  Royal Society, Ocean Acidification Due to Increasing Atmospheric Carbon Dioxide 

(2005), available at http://www.royalsoc.ac.uk., attached as Exh. 165. 
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The federal government has recognized the strength of this information.  Earlier this year, the 
National Marine Fisheries Service concluded that the listing of 82 species of coral as threatened 
or endangered may be warranted, relying in large part on information concerning the threats to 
these species posed by climate change and climate change-induced changes in the oceans.382  
 

d. Climate Change and Water Resources 
 
Any NEPA document on the lease modifications must consider the cumulative impacts the Mine 
and lease modifications and climate change would have on surface water.  This is a topic of 
major concern to those living in the West, and is one of the primary threats of climate change on 
dry regions, such as the Southwestern U.S., including Colorado. 
 
The IPCC’s Fourth Annual Assessment describes the impacts climate change is having on water 
supplies: 
 

● By mid-century, annual average river runoff and water availability are projected to 
decrease by 10-30% over some dry regions at mid-latitudes, some of which are 
presently water stressed areas.383  

 
●  In the course of the century, water supplies stored in glaciers and snow cover are 

projected to decline, reducing water availability in regions supplied by meltwater 
from major mountain ranges, where more than one-sixth of the world population 
currently lives.384  

 
● Warming in the mountains of western North America is projected to cause decreased 

snowpack, more winter flooding, and reduced summer flows, exacerbating 
competition for over-allocated water resources.385  

 
● Drought-affected areas will likely increase in extent.  Heavy precipitation events, 

which are very likely to increase in frequency, will augment flood risk.386  
 
● Increases in the frequency of droughts and floods are projected to affect local crop 

production, especially in subsistence sectors at low latitudes.387  

                                                 
382  See 75 Fed. Reg. 6616 (Feb. 10, 2010). 
383  Exh. 130 at 11 (IPCC Working Group II (2007)); see, also, B. Bates, et al., Eds., 

2008: Climate Change and Water. Technical Paper of the Intergovernmental Panel on Climate 
Change, IPCC Secretariat (2008), attached as Exh. 166, for a description of additional water 
impacts. 

384  Exh. 130 (IPCC Working Group II) at 11. 
385  Id. at 14. 
386  Id. at 11. 
387  Id. at 12. 
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On a global scale, one of the most profound potential changes is a migration of the Pacific 
intertropical convergence zone.  A shift of the primary band of precipitation in the tropics would 
obviously have dramatic, if not disastrous, impacts of the people and natural systems that depend 
on it.388 
 
Climate change has already begun to impact snowpack and streamflow in the western United 
States.389  Recent research shows a “broad consensus among climate models” that the Southwest 
will become, and probably already has become, drier due to global warming.  This same research 
demonstrates that periodic droughts will continue to occur in the Southwest but that they will be 
more severe as these will take place on drier background climate than those droughts that have 
previously recorded.390  Although climate models differ on precipitation amounts, regional 
increases in temperature will increase evaporation and shift precipitation from snow to rain, 
resulting in less available water.391  Additional research further shows that changes such as those 
described above signal a coming crisis in water supply for the Western United States.  Although 
the exact extent of the future problem is not known,392 a number of studies suggest that water 
deliveries may not be sustainable and that historical patterns of demand and growth may be at 
risk.393   
                                                 

388  J. Sachs, et al., Southward movement of the Pacific intertropical convergence zone 
AD 1400-1850,  Nature Geoscience 2:519-525 (2009), attached as Exh. 167. 

389  D. Pierce, et al., Attribution of Declining Western U.S. Snowpack to Human Effects,  
Journal of Climate 21:6425-6444 (2008), attached as Exh. 168; H. Hidalgo, et al., Detection and 
Attribution of Streamflow Timing Changes to Climate Change in the Western United States, 
Journal of Climate 22:3838-3855 (2009), attached as Exh. 169; C. Luce and Z. Holden, 
Declining annual streamflow distributions in the Pacific Northwest United States, 1948-2006, 
Geophysical Research Letters 36:L16401 (2009), attached as Exh. 170. 

390  R. Seager, et al., Model Projections of an Imminent Transition to a More Arid 
Climate in Southwestern North America, Science 316: 1181-1184 (2007), attached as Exh. 171; 
Agency Technical Working Group, State of New Mexico, Potential Effects of Climate Change 
on New Mexico (2005) attached as Exh. 172. 

391  Exh. 172 at 1 (Agency Technical Working Group (2005)); M. Hoerling and J. 
Eischeid, “Past Peak Water in the Southwest,” Southwest Hydrology 6:18-19, 35 
(January/February 2007), attached as Exh. 173. 

392  J. Barsugli and J. Lukas, “What is the risk to Colorado River storage and deliveries 
under climate change scenarios?” Intermountain West Climate Summary 6 (March 2010), 
attached as Exh. 174. 

393  T. Barnett and D. Pierce, Sustainable water deliveries from the Colorado River in a 
changing climate, Proceedings of the National Academy of Sciences 106:7334-7338 (2009), 
attached as Exh. 175 (estimating long-term sustainable deliveries may be 20% less than current 
deliveries); B. Rajagopalan, et al., Water supply risk on the Colorado River: Can management 
mitigate? Water Resources Research 45:W08201 (2009) at 1 (“The preponderance of evidence 
from extensive recent literature on the probable effect of climate change is that the Colorado 
River average annual flow will decline”), attached as Exh. 176. 
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The Rocky Mountain states also face unique water issues due to the confluence of three 
vulnerabilities: a dry climate, a snowpack dependent water source (where precipitation is 
concentrated in time and location), and the “Top of the Watershed” Problem (where downstream 
communities depend on “our” water and upstream storage is limited).394  Further, the heavily 
allocated nature of Western water places enormous burdens on some basins: 
 

The managed water resources of the [Colorado River Basin] are highly sensitive 
to runoff reductions due to the almost complete allocation of streamflow to 
consumptive uses. Increased temperature alone, unless offset by substantial 
increases in precipitation, will stress the water resources of the [Colorado River 
Basin], while any precipitation decrease will exacerbate these stresses.395   

 
Areas of the West where water is derived from snowpack in warmer areas may face particularly 
challenging conditions.396  The State of Washington, generally thought of as a wet and lush 
place, may see April 1 snowpack declines of 28% by the 2020s, 40% by the 2040s, and 59% by 
the 2080s, as winter precipitation in the low-lying mountains shifts from snow to rain.397   
 
Climate change will contribute mobilization of dust in the region, potentially leading to earlier 
snowmelt and late-season shortages.398  New research also reveals that melting glaciers can 
significantly impact downstream water quality as chemicals (included ones recognized as 
harmful and currently banned from use) are released from where they have been entombed in the 
ice.399 
 
The Office of the State Engineer of neighboring New Mexico has concluded: “Climate change 
will likely have a significant impact on the availability of and demand for New Mexico’s water 

                                                 
394  S. Gray and C. Andersen, Assessing the Future of Wyoming’s Water Resources: 

Adding Climate Change to the Equation, William D. Ruckelshaus Institute of Environment and 
Natural Resources, University of Wyoming (2009), attached as Exh. 177. 

395  N. Christensen and D. Lettenmaier, A multimodel ensemble approach to assessment 
of climate change impacts on the hydrology and water resources of the Colorado River Basin, 
Hydrology and Earth System Sciences Discussions, 3:3727-3770 (2006), attached as Exh. 178, at 
3732. 

396  J. Adam, A. Hamlet, and D. Lettenmaier, Implications of global climate change for 
snowmelt hydrology in the twenty-first century,  Hydrological Process 23:962-972 (2009), 
attached as Exh. 179. 

397  The Climate Impacts Group 2009 (Exh. 132) at 1. 
398  See Exh. 112 (Eilperin 2009). 
399  J. Hamzelou, “Melting glaciers bring 1980s pollution revival,” New Scientist, 

October 9, 2009, available at: http://www.newscientist.com/article/dn17956 (last viewed 
May 20, 2010), attached as Exh. 180. 
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during the next century.”400  The Chief of the Forest Service has written, “Responding to the 
challenges of climate change in providing water and water-related ecosystem services is one of 
the most urgent tasks facing us as an agency.  History will judge us by how well we respond to 
these challenges.”401 
 
The impact of GHG emissions and global warming on the western United States’ water resources 
is a critical consideration that the Forest Service must analyze in any NEPA document on the 
lease modifications.  Likewise, it must analyze how the changes in the water systems in the 
project area will affect plants and animals that will be impacted by the project.  Species may be 
detrimentally affected not only by the direct impact of water usage by the Mine, but also by the 
cumulative impact caused by all of the Mine’s direct and indirect GHG emissions, and the 
resulting adverse effect on river flows and water levels.  The Forest Service must also analyze 
how the lease modifications’ direct impact on species from impacts like habitat destruction may 
act in a cumulative and synergistic way with impacts to species from global warming. 
 

E. Because the Impacts of the Coal Lease on GHG Emissions and Climate 
Change May Be Significant, the Forest Service Must Prepare an EIS. 

 
As the above analysis demonstrates, the direct and indirect impacts of the proposal on GHG 
emissions and climate change are likely to be significant and therefore must be analyzed in a full 
environmental impact statement.  Methane emissions alone, estimated to be up to 440,000 tons 
of CO2e per year, represent the annual emissions of over 76,000 cars or the annual energy use of 
more than 33,000 homes.402  The lease modifications will directly or indirectly result in more 
than 25 million tons of CO2e over a 1.6 year or more period, when one factors in the impacts of 
rail transport, coal mine operation, and combustion of the 10 million tons of federal coal that this 
decision will make possible.403  25 million tons of CO2e is 1,000 times the 25,000 ton threshold 
proposed in CEQ’s draft guidance.404  The impacts of climate change are well established.  
Approval of these lease modifications with no mitigation measures in place will exacerbate 
climate change.  The cumulative impacts of this lease together with past, ongoing, and proposed 
BLM coal leasing and other development around the globe to human health, wildlife, and water 
are significant. 
 
The impacts of this proposal on climate change must therefore be considered significant, and 
require the Forest Service to prepare an EIS. 
 

                                                 
400  New Mexico Office of the State Engineer/Interstate Stream Commission (Exh. 56) at 

vi. 
401  T. Tidwell, Responding to Climate Change: Developing Integrated Plans for 

Landscape Conservation (Directive 1300), attached as Exh. 181. 
402  See supra at 57. 
403  See supra at 60-61. 
404  See supra at 61. 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 86 
May 20, 2010 
 
 
XII. ANY SUBSEQUENTLY PREPARED NEPA DOCUMENT MUST ANALYZE 

AND ASSESS A RANGE OF REASONABLE ALTERNATIVES AND 
MITIGATION MEASURES RELATED TO METHANE AND CLIMATE 
CHANGE. 

 
As discussed above, NEPA requires agencies to rigorously evaluate all reasonable alternatives to 
the proposed course of action.405  Further, NEPA requires that agencies analyze and disclose the 
effectiveness of potential measures to mitigate the impacts of the proposed lease modifications, 
including the impacts of operating the mine an additional year and a half and combusting the 
coal.  The Forest Service thus must rigorously explore and objectively evaluate alternatives that 
would reduce or eliminate harmful air emissions, including GHG emissions, and mitigation 
measures to reduce those emissions. 
 

A. Any NEPA Document Must Analyze in Detail Reasonable Alternatives to 
Reduce Greenhouse Gas Emissions. 

 
Any subsequently prepared NEPA document on the lease modifications must consider 
alternatives and/or stipulations that limit, offset, or eliminate greenhouse gas emissions.  As 
shown above, Forest Service’s vast land holdings, the habitats, waters, and wildlife it protects, 
are likely to be significantly changed or degraded as a result of climate change.  Here, the Forest 
Service can mitigate and limit the damage of global climate change by reducing the impacts from 
the lease modification, which will be a significant contributor to climate change.  The Forest 
Service has the authority to protect surface resources from the surface impacts of mining.  It 
therefore can and should adopt measures to limit the GHG emissions from the coal mined as a 
result of the Forest Service’s consent.  Such alternatives should include, among others:   
 

-- an alternative containing a stipulation (or an additional lease term, which BLM can add) 
for the lease modification area that requires MCC to flare, capture, eliminate or otherwise 
offset all GHG emissions from MDWs, VAM, and/or coal combustion downstream that 
result from mining the lease modification area, regardless of the cost to MCC.  Such a 
stipulation or lease term should make clear that MCC’s duty is mandatory; that the 
company cannot ignore a requirement to eliminate or verifiably offset all GHG emissions 
by paying royalties, and should make clear that MCC cannot escape the stipulation or 
lease term requirement by showing that such reduction or offset is not “economically 
feasible.”  It should also make clear that MCC has a duty to ensure the safety of its 
workers, and that if it must vent, it can, but that MCC will be required to verifiably offset 
such uncontrolled emissions.406  The agencies could also consider variations on this 
alternative, e.g.: (1) an alternative that requires MCC to capture or verifiably offset less 
than all of the methane pollution (say, 2/3rds); or (2) an alternative that provides financial 

                                                 
405  See supra at 33. 
406  Current lease terms grant MCC the right to the methane vented on the leases at issue.  

However, the leases contain a provision that appears to permit MCC to escape recovering or 
combusting the methane if MCC concludes that such use of the methane is not “economically 
feasible.”  See BLM, Coal Lease Addendum (Jan. 14, 2009), attached as Exh. 182. 
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incentives (reduced royalties for the coal mine methane or the coal itself) for use, capture, 
or combustion of the methane. 

 
-- an alternative that factors in the cost of greenhouse gas emissions and global warming 

when determining the fair market value of the coal to be leased. 
 
-- an alternative/stipulation that requires any coal mined from the lease modification can 

only be sold to those facilities using Integrated Gasification Combined Cycle (IGCC) 
technology or verified carbon capture and storage (CCS) technology to significantly 
reduce the GHG emissions of downstream coal.  

 
-- an alternative that requires any coal mined from the lease modification to be combusted 

in the U.S., or in a country with environmental standards for coal combustion that are 
equal to or stronger than those in the United States. 
 

It is especially important that the Forest Service and BLM consider an alternative that would 
require the agency to include in the leases themselves a provision that MCC may only lease 
federal coal if it agrees to combust, capture, or offset all (or a significant portion of) methane 
and/or other GHG emissions.  The Colorado Department of Natural Resources and Department 
of Public Health and the Environment wrote BLM last year in response to a BLM coal mine 
proposal that:  “Colorado believes it is imperative that the Bureau of Land Management develop 
a leasing mechanism that grants title to both methane and coal to the coal lessees in order to 
expedite and simplify the process of methane capture attendant to development of new coal 
mines.”407  The lease is the appropriate place to require that federal coal can only be mined if the 
climate change impacts of methane emissions – which ultimately harm BLM and Forest Service 
resources on federal land (including wildlife and water resources) – are fully mitigated.  It is 
certainly a reasonable alternative to permitting MCC to continue its chosen course of action:  to 
simply waste and vent methane indefinitely. 
 

B. Any Subsequently Prepared NEPA Document Must Analyze in Detail 
Alternatives to Venting Methane from Degasification Wells. 

 
In the past, agencies and coal companies have alleged perceived regulatory or safety obstacles or 
a lack of technology at the commercial scale to dismiss considering in detail alternatives to, and 
measures to mitigate harm from, venting and wasting methane.  These obstacles are not only 
exaggerated, but reflect a failure of the agency to rigorously explore and objectively evaluate 
alternatives to wasting methane.  Indeed, methane capture, use, and flaring, are proven and in use 
in many parts of the United States and the world. 
 
Further, both the federal agency with the jurisdiction to lease federal coal resources – the BLM – 
and the Forest Service have broad authority to condition coal leases to protect surface resources, 
which are impacted and will continued to be impacted by climate change.  BLM’s ability to 

                                                 
407  Letter of J. Martin, CDPHE and H. Sherman, DNR to G. Wallace, BLM (Mar. 17, 

2009) at 2, attached as Exh. 183. 
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impose conditions on the development of federal coal is at its greatest when the coal is leased, 
because the Department has broad authority then to condition the lease.  “The Secretary of the 
Interior is authorized to prescribe necessary and proper rules and regulations and to do any and 
all things necessary to carry out and accomplish the purposes of [the Mineral Leasing Act].”  30 
U.S.C. § 189.  See also 30 U.S.C. § 207 (“The [coal] lease shall include such other terms and 
conditions as the Secretary shall determine.”); and 43 C.F.R. § 3475.1 (the Secretary “may add 
such additional stipulations and conditions as he/she deems appropriate” to coal leases). 
 
Any NEPA document’s failure to consider alternatives that would reduce or offset methane 
emissions – alternatives which other mines and countries are adopting – would not only a violate 
NEPA but represent a huge missed opportunity.  The Forest Service and BLM could be helping 
spur innovation and taking a leadership role in addressing climate change.  Indeed, the Secretary 
of the Interior has urged his Department to do so, stating that DOI is “taking the lead in 
protecting our country’s water, land [and] fish and wildlife ... from the dramatic effects of 
climate change ....”408  Secretary Salazar has recognized the importance of DOI’s duty to combat 
climate changing, declaring that DOI “is responsible for helping protect the nation from the 
impacts of climate change.”409  Here, the Forest Service and BLM must not take a passive “wait 
and see” approach on climate change while other countries move forward.  Instead, the agencies 
must consider the measures identified below as reasonable alternatives or reasonable mitigation 
measures. 
 

1. Methane Flaring 
 
There is a long and safe history of flaring at working coal mines in the United Kingdom and 
Australia.  Active mine flaring has been conducted in at least the following working coal mines: 
the United Colliery mine in Australia;410 and in at least six UK Coal collieries.411  In the U.S., a 
coal mine in Wyoming has put in place a system that is functionally equivalent to flaring (on-site 
incineration).  MSHA’s approval was apparently not required for this mitigation measure.412  It is 
unclear what obstacles to on-site incineration were overcome in Wyoming that cannot be 
overcome in Colorado. 
 
                                                 

408  Secretary’s Order No. 3289 (Sept. 14, 2009) at Sec. 1, available at 
http://nccw.usgs.gov/documents/SecOrder3289.pdf (last viewed May 20, 2010). 

409  Id. 
410  See U.S. EPA, Coal Methane Outreach Project, 2006 International News, available at 

http://www.epa.gov/cmop/newsroom/international_2006.html (last viewed May 20, 2010) 
attached as Exh. 184. 

411  See United Kingdom’s Coal Authority, Coal Mine Methane Activity Within The UK, 
Coal Mine Methane Operators Activities, available at 
http://www.coal.gov.uk/publications/miningtechnology/coalminemethaneukactivity.cfm (last 
viewed May 20, 2010), attached as Exh. 185. 

412  See J. Liebert, Extracting Value from Coal Mine Methane, Coal Age (June 2009), 
attached as Exh. 186. 
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At a conference sponsored by EPA in St. Louis in September 2007, evidence was presented that 
methane flaring at working coal mines was “state of the art,” and that flaring to dispose of vented 
methane at coal mines was “[s]imple, low cost and reliable to operate” with “[l]ow maintenance 
requirements.”413  There is simply no evidence to support the contention of flaring opponents 
that flaring may cause mine explosions. 
 
In 2007, the Forest Service concluded that flaring should not be considered because a single 
MSHA official rejected a flaring proposal at West Elk.  However, MSHA engineers in 
Washington D.C. have previously concluded that flaring could be done safely at working mines.  
Further, since then more evidence of the safety of flaring or on-site incineration has been 
gathered.414  In addition, a new administration is in place, one that may have a more favorable 
view of flaring. 
 

2. Methane Capture and Use 
 
The Forest Service must analyze in detail alternatives that would capture and use vented 
methane.  Such an alternative would reduce or eliminate methane emissions that contribute to 
global warming and would conserve that methane – a valuable commodity – for use.  West Elk is 
venting about 1.6 million cubic feet of methane per day from MDWs, which at current natural 
gas prices of around $3.92/thousand cubic feet amounts to more than $2.3 million/year that could 
be recovered.415 
 
BLM has previously acknowledged the agency’s need and duty to consider such alternatives 
during preparation of an EA for another BLM coal lease in Colorado.  A BLM staffer 
considering the nearby Elk Creek East lease by application stated:   
 

Clearly, there are very real limitations to the applicability of CMM [coal mine 
methane] projects.  However, they have been successfully demonstrated in many 

                                                 
413  See Harworth Power Ltd., CMM Flaring PowerPoint (Sep. 2007) at 6, 26 available at 

http://www.epa.gov/cmop/docs/cmm_conference_sep07/uk_coal_flaring.pdf (last viewed 
May 20, 2010), attached as Exh. 187. 

414  In any event, NEPA regulations require that agencies shall “include reasonable 
alternatives not within the jurisdiction of the lead agency.”  40 C.F.R. § 1502.14(c).  Federal 
courts have held that alternatives may be considered reasonable even where they may require an 
act of Congress to implement.  See Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F. 3d 
800, 814 (9th Cir. 1999).  Flaring ventilation well methane – a state of the art practice around the 
world and one used in the U.S. – is a reasonable alternative, despite any MSHA objection. 

415  EIA estimates that the wellhead price for natural gas in the U.S. for the month of 
April 2010 was approximately $3.92 per Mcf.  See 
http://tonto.eia.doe.gov/oog/info/ngw/ngupdate.asp (last viewed May 20, 2010).  $3.92 per Mcf * 
1,600 Mcf per day * 365 days = $2.3 million. 
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places and we need to fully and honestly explore the possibilities before we claim 
we can not require or even allow them ....416 

 
Given BLM’s admission that coal mine methane pollution mitigation alternatives “have been 
successfully demonstrated in many places,” the Forest Service must “fully and honestly explore” 
any such alternative possibilities in any subsequently prepared NEPA document. 
 
There are a number of ways that the West Elk Mine could make use of methane as alternatives to 
methane venting.  For example, a 2007 EPA presentation documents numerous methods for 
preventing methane waste, including 10 capture and utilization projects at active mines in the 
United States that involve natural gas pipeline injection, mine air heating, and coal drying.417  
Reasonable alternatives that any subsequently prepared NEPA document must address including: 
 

 Capture and sale of methane.  Methane released from ventilation wells could be 
pressurized and injected into a commercial pipeline for sale. 

 Liquefied natural gas.  In addition, captured methane could be essentially frozen and 
turned into liquefied natural gas (“LNG”) for transportation and sale to market in 
Denver.418  Such a mitigation measure has been proposed to address methane venting 
at the West Elk Mine, and is being pursued in China.419 

 Capture and use of methane for on-site electric generation.  Mountain Coal Company 
could capture methane and combust it in engines on-site.  This electricity could be 
used by the mine or sold to the grid. 

                                                 
416  Email of A. Worstell, BLM to B. Sharrow, BLM (May 7, 2009 2:11 PM), attached as 

Exh. 188 (emphasis added). 
417  See P. Franklin, US EPA Coalbed Methane Outreach Program, “Coal Mine Methane 

Recovery & Utilization in the United States” (Sept. 25, 2007), at 8-11, available at 
http://www.epa.gov/cmop/docs/cmm_conference_sep07/franklin_cmop_st_louis_sept2007.pdf 
(last viewed May 20, 2010), attached as Exh. 189.  Additional documentation of methane 
utilization projects is available in the EPA Coalbed Methane Outreach Program Technical 
Options Series, the Coalbed Methane Outreach Program’s website, 
www.epa.gov/coalbed/resources/technical_options.html (last viewed May 20, 2010). 

418  See U.S. Department of Energy, Project Fact Sheet 
http://fossil.energy.gov/fred/factsheet.jsp?doc=2252&projtitle=LNG%20from%20Coal%20Mine
%20Methane%20for%20Industrial%20and%20Transportation%20Applications (last viewed 
May 20, 2010) (describing Department of Energy support for coal mine methane to LNG 
project), attached as Exh. 190. 

419  See U.S. EPA, The U.S. Government’s Methane to Markets Partnership 
Accomplishments (Oct. 2009) at 17, attached as Exh. 191 (“A recent EPA-sponsored feasibility 
study is helping operators at six mines in the Chongquing Municipality of China to purify and 
liquefy medium-concentration CMM [coal mine methane] into LNG”). 
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The Forest Service must fully explore and evaluate these alternative measures for reducing the 
impact of wasting methane.420 
 

C. Any Subsequently Prepared NEPA Document Must Analyze in Detail 
Alternatives to Venting Methane from the Ventilation System. 

 
Any NEPA document must analyze and assess alternatives to limit ventilation air methane 
(“VAM”) emissions, which will occur as a result of these lease modifications.  There is a long 
history of capturing methane, including VAM, at working coal mines.  EPA reports that 
technology is available now and in use to harness VAM, which typically occurs at concentrations 
of less than 1%.421  These technologies permit coal mines to combust VAM even at very low 
concentrations. 
 
For example, in Australia, one coal mine is using ventilation air to generate power.422  In 2009, 
the U.S. and Chinese governments announced that technology developed in the United States to 
oxidize VAM would be used at a coal mine in China.  It is “expected to reduce greenhouse gas 
emissions by up to 200,000 tons of CO2 equivalent per year.  The VAM project is expected to ... 
commence operations by the end of 2010....  The VAM project will use MEGTEC’s 
VOCSIDIZER technology, which captures and destroys about 95 percent of methane within the 
exhaust stream before it is released into the atmosphere.”423  The U.S. and China also recently 
agreed to a joint project “to generate electricity from ventilation air methane (VAM) at a Chinese 
coal mine.”424 
 
Further, in the United States, two ongoing projects show that the global warming impacts of 
VAM can be reduced.  First, EPA and others report ventilation air methane combustion 
                                                 

420  In a recent analysis submitted to BLM, MCC claimed that it was not “economically 
feasible” to adopt any of these mitigation measures.  The Forest Service should ignore MCC’s 
assertion for two reasons.  First, mitigation measures need not economically benefit the lease 
holder to be reasonable or to be fully disclosed, analyzed, and adopted by the agency.  Second, 
an economic analysis showed that MCC’s conclusions about the economic feasibility of several 
mitigation measures were based on flawed assumptions, and that it was likely that MCC could 
effect make a profit from some of the measures.  See T. Power et al., “An Economic Analysis of 
the Capture and Use of Coal Mine Methane at the West Elk Mine, Somerset, Colorado” (Jan. 7, 
2010), attached as Exh. 192. 

421  P. Franklin, “Coal Mine Methane Recovery & Utilization in the United States” 
(Exh. 189) at 15. 

422  See BHP Billiton website, “World’s First Power Plant To Use Coal Mine Ventilation 
Air As Fuel,” available at 
http://www.bhpbilliton.com/bb/sustainableDevelopment/caseStudies/2008/worldsFirstPowerPlan
tToUseCoalMineVentilationAirAsFuel.jsp (last viewed May 20, 2010) attached as Exh. 193. 

423  Environmental Protection Agency, Coalbed Methane Extra (Dec. 2009) at 2, attached 
as Exh. 194. 

424  Id. at 1. 
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technology has been successfully tested at a closed coal mine in West Virginia.425  Second, the 
Mine Safety Health Administration in 2008 approved the use of technology to eliminate VAM at 
an active coal mine in Alabama.426  EPA has compiled a number of other examples of the use or 
destruction of VAM in coal mines in the U.S. and around the world.427 
 
The fact that numerous mines around the U.S. and the world are using such technology 
demonstrates that these technologies are feasible and reasonable.  In any prepared NEPA 
document on the lease modifications, the Forest Service must evaluate alternatives that actually 
require capture and/or combustion of VAM to limit methane emissions, safeguard the climate, 
and prevent waste of a valuable resource. 
 

D. NEPA Requires Agencies Evaluate the Effectiveness of Proposed Mitigation 
Measures. 

 
That agencies will mitigate the adverse environmental impacts of their actions is implicit in 
NEPA’s statutory language.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351-
52 (1989); Holy Cross Wilderness Fund v. Madigan, 960 F.2d 1515, 1522 (10th Cir. 1992).  
Mitigation measures are required by NEPA’s implementing regulations.  40 C.F.R. 
§§ 1502.14(f), 1502.16(h).428 
 
The CEQ also has stated: “All relevant, reasonable mitigation measures that could improve the 
project are to be identified, even if they are outside the jurisdiction of the lead agency or the 
cooperation agencies ....”  Forty Most Asked Questions Concerning CEQ’s National Environmental 
Policy Act Regulations, 46 Fed. Reg. 18026, 18031 (March 23, 1981).  According to the CEQ, 
“[a]ny such measures that are adopted must be explained and committed in the ROD.”  Forty 
Questions, 46 Fed. Reg. at 18036. 

                                                 
425  See J. Somers and L. Schultz, “Thermal Oxidation of Coal Mine Ventilation Air 

Methane (VAM),” presented at 12th U.S./North American Mine Ventilation Symposium (June 9-
11, 2008), at 12-14, available online at www.bcs-hq.com/ppts/PresentationSlidesVAM.ppt (last 
viewed Mar. 4, 2009) attached as Exh. 195.  See also J. Somers and L. Schultz, “Thermal 
Oxidation of Coal Mine Ventilation Air Methane, 12th U.S./North American Mine Ventilation 
Symposium 2008 – Wallace (ed) (2008), available online at 
http://www.smenet.org/uvc/mineventpapers/pdf/045.pdf (last viewed May 20, 2010). 

426  See Biothermica, Press Release, “Key Approval Granted for First-of-Kind Coal Mine 
Methane Mitigation Project in North America” (Apr. 28, 2008), available at 
www.biothermica.com/brochure_pdf/comm_vamjwr_en.pdf (last viewed May 20, 2010) 
attached as Exh. 196. 

427  See Environmental Protection Agency, Ventilation Air Methane (VAM) Utilization 
Technologies (Sept. 2009), attached as Exh. 197. 

428  NEPA regulations require that an EIS: (1) “include appropriate mitigation measures not 
already included in the proposed action or alternatives,” 40 C.F.R. § 1502.14(f); and (2) “include 
discussions of: … Means to mitigate adverse environmental impacts (if not already covered under 
1502.14(f)).”  40 C.F.R. § 1502.16(h). 
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The Tenth Circuit has held that an agency’s analysis of mitigation measures “must be 
‘reasonably complete’ in order to ‘properly evaluate the severity of the adverse effects’ of a 
proposed project prior to making a final decision.”  Colo. Envt’l Coalition v. Dombeck, 185 F.3d 
1162, 1173 (10th Cir. 1999) (quoting Robertson, 490 U.S. at 352).  Mitigation “must be 
discussed in sufficient detail to ensure that environmental consequences have been fairly 
evaluated.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1154 (9th Cir. 
1997) (quoting Robertson, 490 U.S. at 353).   
 
“[O]mission of a reasonably complete discussion of possible mitigation measures would 
undermine the ‘action-forcing’ function of NEPA.  Without such a discussion, neither the agency 
nor other interested groups and individuals can properly evaluate the severity of the adverse 
effects.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353 (1989).  A 
“perfunctory description,” of mitigation, without “supporting analytical data” analyzing their 
efficacy, is inadequate to satisfy NEPA’s requirements that an agency take a “hard look” at 
possible mitigating measures.  Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 
1372, 1380 (9th Cir. 1998).  An agency’s “broad generalizations and vague references to 
mitigation measures ... do not constitute the detail as to mitigation measures that would be 
undertaken, and their effectiveness, that the Forest Service is required to provide.”  Id. at 1380-
81.  See also Northwest Indian Cemetery Protective Association v. Peterson, 795 F.2d 688, 697 
(9th Cir. 1986), rev’d on other grounds, 485 U.S. 439 (1988) (“A mere listing of mitigation 
measures is insufficient to qualify as the reasoned discussion required by NEPA.”); Idaho 
Sporting Congress v. Thomas, 137 F.3d 1146, 1151 (9th Cir. 1988) (“Without analytical data to 
support the proposed mitigation measures, we are not persuaded that they amount to anything 
more than a ‘mere listing’ of good management practices.”).  Moreover, in its final decision 
documents, an agency must “[s]tate whether all practicable means to avoid or minimize 
environmental harm from the alternative selected have been adopted, and if not, why they were 
not.”  40 C.F.R. § 1505.2(c). 
 

E. Any Subsequently Prepared NEPA Document Must Consider Requiring 
Mountain Coal Company to Mitigate Its Climate Change Impacts by 
Purchasing Carbon Offsets. 

 
The Forest Service should consider adopting as a mitigation measure a requirement that the Mine 
purchase verifiable “carbon offsets” to mitigate the Mine’s significant CO2-equivalent emissions 
(from methane venting, from VAM, from combustion of the coal, and from energy use). 
 
Such a measure is reasonable.  First, the Forest Service can estimate CO2-equivalent emissions 
from methane and from coal combustion.429    The agency can estimate or measure methane 
emissions through the ventilation system and through ventilation wells, just as EPA has been 
able to do for existing Colorado mines.  The Forest Service can also estimate CO2 emissions 
from a pound of coal, as U.S. agency protocols demonstrate.430  

                                                 
429 See supra at 56. 
430 See supra at 60-61. 
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Second, the fact that carbon offsets may require the mine to take action off-site is not a barrier to 
mitigation.  It is a common practice in environmental protection first to avoid, then to minimize, 
and finally to compensate for impacts.431  When an impact cannot be mitigated on-site, off-site 
mitigation can be effective and practical.   
 
Third, there are numerous precedents and existing mechanisms through which project developers 
can offset their global warming impacts.  California state agencies have, on several occasions, 
required such offsets as a condition of approving construction of projects that would release 
significant quantities of greenhouse gases.  For example, the State of California and 
ConocoPhillips entered an agreement in 2007 that required the company to offset greenhouse gas 
emissions caused by the company’s proposed refinery.  California also agreed with the developer 
of an ethanol plant that the developer would purchase similar offsets. 
 
Further, in a 2007 letter, EPA recommended that the Forest Service consider offsets as a measure 
to mitigate for the global warming impacts of methane to be released at the West Elk Mine in 
2007.  EPA stated: 
 

EPA believes that it is reasonable to consider offset mitigation for the release of 
methane, as appropriate.  Acquiring offsets to counter the greenhouse gas impacts 
of a particular project is something that thousands of organizations, including 
private corporation, are doing today.  For example, the U.S. Forest Service and 
National Forest Foundation launched a plan o July 23, 2007 to sell credits to those 
seeking to offset their greenhouse gas footprint by measuring carbon stored in 
trees on areas reforested after wildfires, tornados, and other catastrophic events.  
The asking price for the two pilot projects is $6 per metric ton of carbon 
dioxide.432 

 
As EPA suggested, numerous entities exist that permit developers to purchase carbon offsets that 
are third-party verified.  The Carbon Fund, the Chicago Climate Exchange, and the Climate 
Action Reserve all permit entities to purchase carbon “credits,” and commercial firms are 
working with coal companies to implement such purchases.433 
 

                                                 
431  Federal courts have invalidated agency efforts to avoid evaluating off-site mitigation 

measures.  See South Fork Band Council v. Interior, 588 F.3d 718, 726 (9th Cir. 2009) (“BLM 
argues that the off-site impacts need not be evaluated because the Goldstrike facility operates 
pursuant to a state permit under the Clean Air Act.  This argument also is without merit.”) 

432  Letter of L. Svoboda, EPA to C. Richmond, GMUG National Forest (Aug. 6, 2007) at 
7, attached as Exh. 198. 

433  See, e.g., www.carbonfund.org/ (Carbon Fund); www.chicagoclimatex.com/ 
(Chicago Climate Exchange); www.climateregistry.org/ (Climate Registry); J. Liebert, 
Extracting Value from Coal Mine Methane (Exh. 186). 
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Finally, neither the Forest Service nor BLM cannot argue that it is without authority to consider 
or require such mitigation measures.  NEPA requires agencies to consider mitigating 
environmental impacts, even if implementation of the measure is outside an agency’s 
jurisdiction.  See 40 C.F.R. §§ 1502.14(f), 1502.16(h); Forty Most Asked Questions Concerning 
CEQ’s National Environmental Policy Act Regulations, 46 Fed. Reg. 18,026, 18,031 (March 23, 
1981).  Further, BLM has authority to mandate such mitigation measures under its authority to 
prevent “unnecessary or undue degradation.”  43 U.S.C. § 1732(b).  The Forest Service also has 
a duty to protect surface resources in the coal leasing process.434 
 
XIII. ANY SUBSEQUENTLY PREPARED NEPA DOCUMENT MUST ADEQUATELY 

ANALYZE AND ASSESS AIR QUALITY IMPACTS 
 

A. The Forest Service Must Analyze the Lease Modifications’ Impacts to 
Ambient Ozone Concentrations to Ensure, Among Other Things, 
Compliance with Forest Plan Requirements and Compliance with NEPA’s 
Hard Look Requirements. 

 
Any NEPA document on the lease modifications must analyze and assess impacts to ambient 
concentrations of ozone air pollution.  Ozone is a pollutant of concern for which the Clean Air 
Act has established National Ambient Air Quality Standards (NAAQS).  Two key air pollutants 
– volatile organic compounds (VOCs) and nitrogen oxides (NOx) – react with sunlight to form 
ozone.  The Forest Service therefore must analyze the West Elk Mine’s impacts to ambient 
concentrations of ozone – including impacts from construction and production operations. 
 
The Forest Service must analyze and assess impacts to ambient ozone concentrations in light of 
increasing ozone trends in the Rocky Mountain West, including in Colorado, and the link 
between rising ozone and industrial development and associated increases in VOC and NOx 
emissions.  For example, a large region in Western Wyoming has been declared a 
“nonattainment” area because the region violated the ozone NAAQS in 2008.435  While the 

                                                 
434  In the E-seam Final EIS, the Forest Service provided a list of potential offsets, but 

ridiculed them as unreasonable.  E-seam Final EIS (Exh. 6) at 61 (“Offset mitigation of the 
release of methane is not reasonable.  For example, to offset the CO2 equivalent by carbon 
sequestering through tree planting would require planting 1.7 million trees over 6,000 acres of 
previously unforested land.  Or perhaps replacing 545,000 100-watt light bulbs with 15-watt 
compact florescent bulbs, or replacing 165,000 gas-powered sport utility vehicle drivers with a 
hybrid vehicle.”).  The Forest Service never explains why such measures were “not reasonable.”  
Nor does the agency explain why it is “reasonable” for the Forest Service to place significant 
costs on the planet by doing nothing to limit methane pollution.  The Forest Service also ignores 
the possibility of requiring partial offsets (e.g., offsetting 25% of the Mine’s CO2e) of the GHG 
pollution from the methane venting. 

435  See Map of Wyoming nonattainment area and March 13, 2009 Wyoming Department 
of Environmental Quality news release, available at 
http://deq.state.wy.us/aqd/Ozone/Press%20Release_nonattainmentmarch12_3%2520CE.pdf (last 
viewed May 20, 2010), attached as Exh. 199. 
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NAAQS limit ozone concentrations to no more than 0.075 parts per million (“ppm”), the EPA 
has proposed to establish an even lower NAAQS of between 0.06 and 0.07 ppm.436  Under the 
proposed standards, a number of regions in the Rocky Mountain West that have never exceeded 
or violated the ozone NAAQS are expected to do so.  The map below shows the counties 
expected to violate the new ozone NAAQS.437 
 

 
 
 
Furthermore, the EPA has also proposed secondary ozone NAAQS to protect public welfare in 
accordance with the Clean Air Act.  Secondary NAAQS ensure protection of vegetation and 
other natural values.  According to EPA’s recent proposal, the secondary NAAQS will limit 
ground-level ozone on a seasonal basis to no more than 7-15 parts per million-hours, which is a 
measure of overall exposure.  Under the EPA’s proposal, Gunnison County, Colorado – the 
county in which the Mine and lease modifications are located – would violate a secondary ozone 
NAAQS set at 7 parts per million-hours.  The map below shows the counties expected to violate 
the new ozone NAAQS.438  

                                                 
436  See EPA, “National Ambient Air Quality Standards for Ozone, Proposed Rule,” 75 

Fed. Reg. 2930-3052. 
437  See Ozone Map at http://www.epa.gov/groundlevelozone/pdfs/20100104maps.pdf 

(last viewed May 20, 2010), attached as Exh. 200.  
438  See id.  
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Recent modeling prepared for the Western Regional Air Partnership (“WRAP”) indicates that 
large areas of the Rocky Mountain West, in particular much of Colorado, are projected to exceed 
and/or violate the ozone NAAQS by 2018.  In 2008 presentation given at a WRAP Technical 
Analysis Meeting in Denver, it was reported that the modeling “predicts exceedance of the 8-
hour average ozone standard in much of the southwestern U.S., mostly in spring.”439  The image 
below, presented at the WRAP Technical Analysis Meeting, shows areas projected to exceed 
and/or violate the current ozone NAAQS by 2018 in orange and red.  Under the EPA’s proposed 
ozone NAAQS, areas projected to exceed and/or violate the NAAQS include yellow and green.  
Importantly, much of western Colorado is expected to exceed and/or violate not only the current 
ozone NAAQS of 0.075 ppm, but also the EPA’s proposed NAAQS of between 0.060 and 0.070 
ppm.   
 

                                                 
439  Tonnesen, G., Z. Wang, M. Omary, C. Chien, Z. Adelman, and R. Morris, et al., 

“Review of Ozone Performance in WRAP Modeling and Relevance to Future Regional Ozone 
Planning,” presentation given at WRAP Technical Analysis Meeting (July 30, 2008) at 
unnumbered slide 30, available at 
http://wrapair.org/forums/toc/meetings/080729m/RMC_Denver_OzoneMPE_Final2.pdf (last 
viewed May 20, 2010), and attached as Exh. 201.  
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Projected eight-hour ozone concentrations in Western U.S.440 

 
In addition, findings of recent scientific studies show that ozone in the Western United States is 
uniquely influenced by atypical factors.  For instance, the National Oceanic and Atmospheric 
Administration (NOAA) recently completed a study finding that ozone air pollution can be 
problematic in winter in the Rocky Mountain West.  After studying the phenomenon in Western 
Colorado, NOAA stated in a press release: 
 

The NOAA team found ozone was rapidly produced on frigid February days in 
2008 when three factors  converged: ozone-forming chemicals from the natural 
gas field, a strong temperature inversion that trapped the chemicals close to the 
ground, and extensive snow cover, which provided enough reflected sunlight to 
jump-start the needed chemical reactions.441 

 
NOAA reported, “the problem could be more widespread,” explaining: “Rapid production of 
wintertime ozone is probably occurring in other regions of the western United States, in Canada, 

                                                 
440  Id. at unnumbered slide 28. 
441  See NOAA Press Release (Jan. 18, 2009), available at 

http://www.noaanews.noaa.gov/stories2009/20090118_ozone.html (last viewed May 20, 2010) , 
attached as Exh. 202. 
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and around the world.”442  A 2008 Colorado Air Pollution Control Division analysis suggests 
that many areas Western Colorado could be susceptible to high wintertime ozone levels given the 
propensity for winter-time inversions and other conditions that favor ozone formation.443 
 
The issue of wintertime ozone may be linked to coal mining, among other activities.  The Denver 
Post reported last year: 
 

Since the initial [NOAA] findings were published January in the journal Nature 
GeoScience, there have been more incidents.  Elevated ozone levels have been 
detected in eastern Wyoming in the Thunder Basin, where there is no oil and gas 
drilling, [NOAA researcher] Schnell said.  But there are coal mines and the ozone 
may be linked to methane and the diesel fumes from large earth-moving 
machines, Schnell said.444 

 
There is also increasing evidence that global warming is affecting ambient ozone concentrations.  
As the United Nations Environmental Programme (UNEP) notes, global warming is an 
increasingly significant factor “promot[ing] the formation of surface ozone.”445  One of the 
principle effects of global warming is an increase in the “frequency and intensity of heat 
waves.”446  As a result of the tendency of global warming to produce longer and hotter summer 
peak temperatures, the IPCC projects increases in July mean ozone concentrations over the 
industrialized continents of the northern hemisphere will climb above 0.07 ppm by the year 
2100.447  A 2007 study by scientists at Harvard, NASA, and the Argonne National Laboratory 
specifically reported that global warming is likely to increase maximum eight-hour ozone 
concentrations by 2-5 parts per billion (0.002-0.005 ppm) over large swaths of the United States, 
including Colorado, by mid-century.448  A 2009 synthesis study further found that, although the 
impacts of climate change on ozone concentrations is anticipated to be uneven from region to 
region, climate change is expected to cause increases in summertime ozone concentrations over 

                                                 
442  Id. 
443  See P. Reddy, “Late Winter Early Spring Ozone in Wyoming, Implications for 

Colorado,” presentation to Colorado Air Quality Control Commission (March 2008), attached as 
Exh. 203. 

444  See Jaffe, M., “The cold truth about ozone,” Denver Post (Mar. 4, 2009), available at 
http://www.denverpost.com/ci_11829606 (last viewed May 20, 2010), attached as Exh. 204. 

445  UNEP, How Will Global Warming Affect My World: A Simplified Guide to the 
IPCC's “Climate Change 2001: Impacts, Adaptation and Vulnerability,” 14, GE.03-03327-
December 2003-2,000, attached as Exh. 205. 

446  Id. at 14 

447  IPCC, Climate Change 2001: Working Group II: Impacts, Adaptation and 
Vulnerability, Technical Summary at Part 3.5. 

448  Shiliang, W., et al., Effects of 2000-2050 Global Climate Change on Ozone Air 
Quality in the United States (Oct. 9, 2007) attached as Exh. 206. 
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substantial regions of the country.449  Additional research estimated that the area affected by 
elevated ozone within the continental United States was projected to increase (a 38% in areas 
with levels exceeding the 75 ppbv ozone standard at least once a year), and that the length of the 
ozone season was projected to increase.450  Biogenic VOC emissions may increase in some areas 
or may be offset by the loss of forest lands.451 

 
Even EPA has noted the need for federal land management agencies to address impacts to 
ambient ozone concentrations.  In comments to BLM regarding expansion of oil and gas drilling 
and production operations in the Pinedale Anticline Project Area of Wyoming, EPA commended 
BLM for “using the photochemical grid model, CAMx” in analyzing ozone impacts and noted: 
“This level of analysis is particularly important given the elevated ozone levels that have been 
recorded at ambient air monitoring stations neighboring the [project area].”452  Similarly, in 
comments to the BLM regarding the West Tavaputs Plateau natural gas development project in 
Utah, EPA stated that “additional cumulative and project-specific air impact modeling should be 
completed” to address ozone impacts.453 
 
Furthermore, state and federal air quality regulations will not ensure that the West Elk Mine will 
not cause or contribute to exceedances and/or violations of the ozone NAAQS.  First, state and 
federal regulations will not address any mobile source emissions that could cause or contribute to 
ozone exceedances and/or violations.  Second, the air permits issued by CDPHE for the West Elk 
Mine do not even limit NOx or VOC emissions.454  Third, CDPHE does not analyze the impacts 
                                                 

449  C. Weaver, et al., A preliminary Synthesis of Modeled Climate Change Impacts on 
U.S. Regional Ozone Concentrations, Bulletin of the American Meteorological Society 90:1843-
1863 (2009), attached as Exh. 207, at 1858; see, also, U.S. Environmental Protection Agency, 
Assessment of the impacts of global change on regional U.S. air quality: a synthesis of climate 
change impacts on ground-level ozone, An Interim Report of the U.S. EPA Global Change 
Research Program (2009), attached as Exh. 208. 

450  J. Chen et al., The effects of global changes upon regional ozone pollution in the 
United States.  Atmospheric Chemistry and Physics 9:1125-1141 (2009), attached as Exh. 209, 
1137-1138. 

451  Compare Weaver (Exh. 207) at 1859 and Chen (Exh. 209) at 1137-1138. 
452  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Robert A. Bennett, 

Wyoming BLM State Director, re: Revised Draft Supplemental Environmental Impact Statement 
for the Pinedale Anticline Oil and Gas Exploration and Development Project, Sublette County, 
Wyoming CEQ #20070542 (Feb. 14, 2008) at 3, attached as Exh. 210. 

453  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Selma Sierra, Utah 
BLM State Director, re: West Tavaputs Plateau Natural Gas Full Field Development Plan, Draft 
Environmental Impact Statement Carbon County, Utah CEQ #20080028 (May 23, 2008), 
available online at 
http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20080028/$file/20080028.PDF?OpenEleme
nt (last viewed May 20, 2010), attached as Exh. 211. 

454 See Colorado Construction Permit Nos. 99GU0832, 96GU736, 95GU501-1, 
95GU501-2, 95GU501-3, 95GU501-4, and 95GU501-5, attached as Exh. 212. 
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of permitting stationary sources to ambient ozone levels.  CDPHE has explicitly stated that, 
“ozone modeling is not routinely requested for construction permits[.]”455  Finally, the existence 
of a state permitting regime does not absolve the Forest Service of its independent duty to 
consider the environmental impacts of the lease modifications on air quality.456 
 
Given growing concern over ozone in the Rocky Mountain West, that BLM has analyzed ozone 
impacts elsewhere in the region, and that state and federal regulations, including permitting 
requirements, fall short of ensuring full protection of the ozone NAAQS, the Forest Service must 
conduct an ozone analysis to both meet NEPA’s hard look requirements, as well as ensure 
compliance with other substantive obligations of the agency, including, but not limited to, 
obligations under the 1991 Amended GMUG Land and Resource Management Plan, or Forest 
Plan.  Indeed, the Forest Plan explicitly states that the Forest Service must: “Comply with State 
and Federal air quality standards.”457  The Forest Service cannot ensure that the lease 
modification decisions – which will extend the life of the Mine – will comply with the ozone 
NAAQS, both the current and the proposed, without first preparing a quantitative analysis of 
impacts. 
 

B. Any Subsequently Prepared NEPA Document Must Analyze the Mine’s 
Impacts to PM2.5 Concentrations. 

 
The Forest Service must analyze impacts to concentrations of PM2.5, a harmful air pollutant.  
PM2.5 includes all particles less than 2.5 microns in diameter, or 1/28th the width of a human hair.  
Although PM2.5 can be directly emitted, it can also form in secondary reactions in the 
atmosphere.458  According to EPA, the health effects of PM2.5 include: 
 

 Increased respiratory symptoms, such as irritation of the airways, coughing, or 
difficulty breathing; 

 Decreased lung function; 
 Aggravated asthma; 
 Development of chronic bronchitis; 
 Irregular heartbeat; 
 Nonfatal heart attacks; and 
 Premature death.459 

 

                                                 
455  See CDPHE, “Colorado Modeling Guidance for Air Quality Permits” (December 27, 

2005) at 21, available online at http://www.colorado.gov/airquality/permits/guide.pdf (last 
viewed May 20, 2010), attached as Exh. 213. 

456  South Fork Band Council v. Interior, 588 F.3d 718, 726 (9th Cir. 2009). 
457  GMUG Forest Plan at III-85. 
458  See http://www.epa.gov/pmdesignations/basicinfo.htm (last viewed May 20, 2010). 
459  See U.S. EPA, Health and Environmental Effects of PM-2.5, available at 

http://www.epa.gov/particles/health.html (last viewed May 20, 2010). 
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Although the NAAQS limited PM2.5 concentrations to no more than 35 micrograms/cubic meter 
over a 24-hour period and 15 micrograms/cubic meter annually, the D.C. Circuit Court of 
Appeals last year overturned these standards on the basis that EPA failed to demonstrate that the 
standards sufficiently protected public health.460  EPA’s own Clean Air Scientific Advisory 
Committee has expressed “serious scientific concerns regarding the public health and welfare 
implications” of the PM2.5 NAAQS.461 
 
The failure to analyze or assess impacts to PM2.5 concentrations would violate NEPA, as well as 
the GMUG Forest Plan.  Indeed, state and federal regulations fall short of ensuring that 
construction and operation of the West Elk Mine will comply with PM2.5 NAAQS.  As with 
ozone, state and federal regulations do not ensure that mobile source emissions will protect the 
NAAQS.  Further, CDPHE has stated explicitly that “modeling is not recommended for the PM-
2.5 NAAQS.”462  In other words, CDPHE does not even analyze the impacts of any stationary 
source to PM2.5 concentrations prior to issuing any construction permit. 
 
Even Colorado BLM offices have recognized the need to address PM2.5 impacts.  In proposing 
the Red Cliff coal mine in Mesa County, Colorado, BLM prepared a Draft Environmental Impact 
Statement that addressed PM2.5.

463  The Forest Service in this case must do the same, especially 
to ensure compliance with its Forest Plan. 
 
Importantly however, given that the D.C. Circuit Court of Appeals remanded the PM2.5 NAAQS, 
it is critical that the Forest Service take the requisite hard look to ensure that public health is 
adequately protected from any PM2.5 pollution.  To that end, the Forest Service should heed the 
advice of the statutorily created Clean Air Scientific Advisory Committee, which urged that 
annual PM2.5 levels be limited to no more than 13-14 micrograms/cubic meter.464 
 

C. Any Subsequently Prepared NEPA Document Must Adequately Analyze the 
Mine’s PM10 Impacts. 

 
Any NEPA document must analyze and assess impacts to PM10, or particulate matter less than 10 
microns in diameter, which is currently limited by the NAAQS to no more than 150 
                                                 

460  See American Farm Bureau Federation, et al. v. EPA, No. 06-1410 (D.C. Cir. Feb. 
24, 2009).  Although the D.C. Circuit remanded the PM-2.5 NAAQS, the standards remain in 
place until updated. 

461  See Clean Air Scientific Advisory Committee Letter to Stephen Johnson, EPA 
Administrator, EPA-CASAC-LTR-06-003 (September 29, 2006), available at 
http://yosemite.epa.gov/sab/sabproduct.nsf/1C69E987731CB775852571FC00499A10/$File/casa
c-ltr-06-003.pdf (last viewed May 20, 2010). 

462  See CDPHE Colorado Modeling Guidance referenced above at 21. 
463  See BLM, “Draft Environmental Impact Statement – Proposed Red Cliff Mine 

Project and Federal Coal Lease by Application” (January 6, 2009) at Appendix H, attached as 
Exh. 214. 

464  See Clean Air Scientific Advisory Committee Letter, supra note 461. 



Comments of Colorado Wild et al. on West Elk Lease Modifications, C-1362 & COC-67232 Page 103 
May 20, 2010 
 
 
micrograms/cubic meter over a 24 hour period.465  Because particulate matter could be an issue 
at the West Elk Mine, the agency must analyze how the construction and operation of the mine 
and related facilities will affect PM10 concentrations, and whether the NAAQS will be protected.  
The scoping notice fails to analyze or assess PM10 emissions.  Mining activities will likely 
produce dust and other particulate matter emissions, which could potentially exceed and/or 
violate the NAAQS. 
 
The Forest Service may claim that mitigation measures will be implemented to reduce particulate 
matter and fugitive dust emissions during construction and ongoing production activities.  To 
support any such claim, a NEPA document must explain what the specific mitigation measures 
are and whether they will, in fact, mitigate the impacts of PM10 emissions.  Furthermore, as with 
ozone and PM2.5, state and federal regulations will not ensure that PM10 emissions are limited 
such that the NAAQS will be met. 
 
The need to address PM10 emissions is especially critical given that, although there are no PM10 
monitors in and around the area where the West Elk Mine is located, PM10 in both Grand 
Junction, Colorado and Delta, Colorado have registered exceedances of the PM10 NAAQS in the 
last several years.  According to the EPA’s AirExplorer website, the PM10 monitor in Delta 
exceeded the NAAQS in 2009.466  Additionally, according to EPA’s AirData website, Grand 
Junction exceeded the PM10 NAAQS six times between 2000 and 2008.467  It is critical that the 
Forest Service take a hard look at PM10 impacts to ensure exceedances and/or violations of the 
NAAQS do not occur as a result of construction and operation of the West Elk Mine. 
 
As with PM2.5, even Colorado BLM offices have recognized the need to address PM-10 impacts.  
In proposing the Red Cliff coal mine in Mesa County, Colorado, BLM prepared a Draft 
Environmental Impact Statement that addressed PM-10.468  The Forest Service must similarly 
analyze and assess PM10 impacts to ensure compliance with NEPA and the GMUG Forest Plan. 
 

                                                 
465  See 40 C.F.R. § 50.6. 
466 Through the EPA’s AirExplorer website, one can download Google Earth map files 

that provide data gathered from PM10 monitors throughout the United States.  See 
http://www.epa.gov/mxplorer/monitor_kml.htm (last viewed May 20, 2010).  

467 See EPA, AirData website 
http://iaspub.epa.gov/airsdata/adaqs.monvals?geotype=co&geocode=08077&geoinfo=co~08077
~Mesa+Co%2C+Colorado&pol=PM10&year=2008+2007+2006+2005+2004+2003+2002+2001
+2000&fld=monid&fld=siteid&fld=address&fld=city&fld=county&fld=stabbr&fld=regn&rpp=
50 (last viewed May 20, 2010). 

468  See BLM, Red Cliff Mine Project DEIS, Appendix H (Exh. 214). 
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D. Any Subsequently Prepared NEPA Document Must Adequately Analyze and 
Assess Volatile Organic Compound Emissions Associated with Methane 
Venting. 

 
Any NEPA document on the lease modifications must analyze VOC, or nonmethane organic 
compound, emissions that will stem from methane venting at the Mine as a result of the lease 
modifications. 
 
BLM elsewhere has indicated that VOCs are released in addition to methane gas from the same 
coal formation.  For the proposed Red Cliff coal mine in Mesa County, Colorado, BLM 
disclosed that low concentrations of non-methane organic compounds would be released.  This 
disclosure prompted the EPA to comment that: 
 

given the high methane emission rates associated with the [Red Cliff] mine, the 
NMOC [nonmethane organic compound] emission rates may be considerable.  
The Final EIS should present an actual compositional analysis and estimate of 
emissions of major NMOCs for the mine.  Furthermore, EPA recommends that air 
modeling for NMOCs be conducted for high NMOC emission rates.”469 

 
Similarly, the Forest Service must address potential VOC emissions associated with methane 
venting.  To that end, and consistent with EPA recommendations at Red Cliff, BLM must present 
an actual compositional analysis of the vented gas and estimate emissions of VOCs.  Further, 
consistent with EPA recommendations, we request that the Forest Service conduct air modeling 
for high VOC emission rates.  Given that VOCs are a precursor to ozone, a pollutant for which 
NAAQS have been established under the Clean Air Act, it is doubly important that the Forest 
Service analyze VOC emissions to ensure an adequate analysis and assessment under NEPA and 
to ensure compliance with the ozone NAAQS under the GMUG Forest Plan. 
 
The need to investigate actual VOC emissions is especially critical because recent gas testing by 
MCC indicates that non-methane hydrocarbon emissions account for up to 1.376% of the total 
gaseous emissions from methane drainage wells at the West Elk Mine.  This analysis was 
presented as to BLM by MCC in 2009.470  This same analysis found that average gas emissions 
from existing drainage wells was 4.0 mmcf/day, with a peak of up to 6.0 mmcf/day.  Using 
conversion factors on the EPA’s Coalbed Methane Outreach Program website471, 4.0 mmcf/day 
equals 84.92 tons of gas emitted daily.  Because VOC emissions account for 1.376% of this total, 
total VOC emissions would amount to 0.8492 tons daily.  On an annual basis, this would equal 

                                                 
469  See EPA Letter to Glenn Wallace, BLM Colorado State Office, in re: Proposed Red 

Cliff Mine Project (March 31, 2009), available online at 
http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20090005/$file/20090005.PDF?OpenEleme
nt (last viewed May 20, 2010), and attached as Exh. 215. 

470  See Mountain Coal Co., West Elk Mine E-seam Gas Economic Evaluation Report 
(Exh. 82) at Appendix 2 to Appendix F. 

471  See http://www.epa.gov/cmop/resources/converter.html (last viewed May 20, 2010). 
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309.958 tons of VOCs/year, which is above the 250 ton/year major source thresholds under the 
Clean Air Act’s prevention of significant deterioration program.  Thus, it is very likely that the 
West Elk Mine would be a major source of VOCs, which would place an affirmative duty upon 
the Forest Service to ensure that MCC obtained the necessary prevention of significant 
deterioration permit before authorizing the proposed action.  
 

E. Any Subsequently Prepared NEPA Document Must Analyze and Assess 
Impacts to Air Quality in Class I Areas. 

 
Any NEPA document on the lease modifications must analyze and assess impacts to air quality 
in Class I areas.  Under the Clean Air Act, Class I areas receive greater protection.  Not only do 
stronger ambient air quality standards, also called increments, apply, but federal land managers 
also have an affirmative duty to protect visibility within Class I areas.472 
 
In order for this analysis to be valid, the analysis must address impacts to Class I areas near the 
West Elk Mine, including the West Elk Wilderness (which is directly adjacent to the lease 
modifications), Great Sand Dunes National Park, the La Garita Wilderness in Colorado, and the 
Weminuche Wilderness in Colorado, among potentially others. 
 
BLM elsewhere has attempted to conduct such a Class I analysis for impacts from coal mining 
and leasing in Colorado.  For instance, the BLM conducted both a far and near-field analysis of 
air quality impacts to both Class I and Class II areas in its draft EIS for the Red Cliff coal mine 
in western Colorado.473  The Forest Service must address such impacts for the proposed lease 
modifications. 

 
F. Any Subsequently Prepared NEPA Document Must Analyze and Assess the 

Cumulative Air Quality Impacts Associated with Coal Burning. 
 
The Forest Service must address the cumulative impacts of coal burning to air quality, such as 
mercury emissions, NOx emissions that form ground-level ozone, and other harmful air quality 
impacts.  Such impacts are not speculative.  BLM has analyzed the cumulative impacts of coal 
burning in other EISs related to coal leasing.  For instance, in the Wright Area LBA DEIS, the 
Wyoming BLM fully analyzed and assessed the impacts of mercury emissions and other 
cumulative air quality impacts related to the burning of the coal that would be mined as a result 
of the LBA, as well as any interrelated development of private minerals.474  Any Forest Service 
NEPA document on the lease modifications must disclose the cumulative air quality impacts 

                                                 
472  See 40 C.F.R. §§ 52.21(c) and (p).  
473  See BLM, Red Cliff Mine Project DEIS, Appendix H (Exh. 214). 
474  See Wyoming BLM, “Draft EIS, Wright Area Coal Lease Applications,” (June 2009) 

at 4-123, available online at 
http://www.blm.gov/pgdata/etc/medialib/blm/wy/information/NEPA/hpdo/Wright-
Coal/vol2.Par.69507.File.dat/08chap4.pdf (last viewed May 20, 2010), excerpts attached as 
Exh. 216. 
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associated with the burning of coal mined from the lease modifications given that coal mining, 
and the subsequent shipping and burning of coal, is not only a reasonably foreseeable impact 
associated with the lease modification, but a logical consequence of authorizing the lease 
modification. 

XIV. THE FOREST SERVICE MUST CONSIDER REJECTING THE PROPOSED 
LEASE MODIFICATIONS. 

Forest Service guidance state that: “[t]he Regional Forester should consider a recommendation or 
decision against the issuance of a [mineral] permit, lease, or license if the environmental analysis 
shows that the proposed mineral activities would (1) seriously interfere with other resource 
values....”475 
 
As described above, the proposed lease modifications will likely seriously interfere with 
roadless, wildlife, watershed and other values within the lease modification area, will likely lead 
to uncontrolled methane pollution, other air pollution, and worsen global climate change.  As a 
result, the Forest Service should recommend against the issuance of the proposed lease 
modification. 

Conclusion. 
 
For the reasons addressed above, we believe the Forest Service must address the environmental 
impacts of the proposed action in an EIS.  It also must address the comments and questions 
raised in this comment in any subsequently prepared NEPA document. 
 
Thank you for the opportunity to comment.  If you have any questions about these comments, 
please phone Ted Zukoski at 303-996-9622. 
 
Sincerely, 

 
Edward B. Zukoski 
Earthjustice 
 
 
On behalf of 
 
Matt Reed 
Public Lands Director 
High Country Citizens’ Alliance 
PO Box 1066 
Crested Butte, CO 81224 
(970) 349-7104 
matt@hccaonline.org 

Rocky Smith 
ForestWatch Program Director 
Colorado Wild 
1030 Pearl #9 
Denver, CO 80203 
303 839-5900 
rocky@coloradowild.org 

                                                 
475  Forest Service Manual 2282.45. 
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Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
1536 Wynkoop, Suite 301 
Denver, CO 80202 
(303) 573-4898 
jnichols@wildearthguardians.org  
 

Peter Hart 
Conservation Analyst/Staff Attorney 
Wilderness Workshop 
PO Box 1442 
Carbondale, CO 81623 
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