
 
 January 17, 2012 

 

 
BY ELECTRONIC MAIL 

 
Peter Rose 
Solid Minerals Project Manager 
Douglas Ranger District 
2250 East Richards St. 
Douglas, WY 82633 
comments-rm-mbr-douglas-thunder-basin@fs.fed.us 
 
Re: WildEarth Guardians Comments on Scoping Notice for Thunder Basin Coal 

Company Construction and Maintenance of Overburden and Topsoil Stockpiles 
 
Dear Mr. Rose: 
 
WildEarth Guardians submits the following comments in response to the U.S. Forest Service’s 
(“FS’s”) proposal to authorize Thunder Basin Coal Company, LLC, owner and operator of the 
Black Thunder coal mine, to construct and maintain topsoil and overburden stockpiles.  The 
proposal would authorize the inclusion of 663 acres of public lands that are part of the Thunder 
Basin National Grassland in Campbell County, Wyoming.  The project encompasses 640 acres—
or a square mile—of National Forest System land in the Powder River Basin of Wyoming.  This 
region every year produces nearly 500,000,000 tons of coal, more than any other coal producing 
region of the United States.   

 
We object to the proposed action for the reasons stated below.  The FS has not provided 
sufficient information to enable the public to submit helpful comments, has not explained under 
what authority the agency is proposing the special use permit, has not analyzed the impacts of 
the proposed action, has not considered in detail alternatives to the proposed action, has not 
demonstrated that the proposed action will comply with the Thunder Basin National Grassland 
Land and Resource Management Plan, and has not demonstrated that other applicable laws and 
regulations will be met.  Our concerns are as follows: 
 
 

1. The Forest Service has not Provided the Public with Sufficient Information to 
Comment on the Proposal 

 
Full and effective public participation in agency decisionmaking is a cornerstone of the National 
Environmental Policy Act (“NEPA”).  Council on Environmental Quality (“CEQ”) regulations 
implementing NEPA state: 
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“NEPA procedures must insure that environmental information is available to public 
officials and citizens before decisions are made and before actions are taken.  The 
information must be of high quality.”1 
 
“Federal agencies shall to the fullest extent possible: ... Encourage and facilitate public 
involvement in decisions which affect the quality of the human environment.”2 
 
“Agencies shall: ... Make diligent efforts to involve the public in preparing and 
implementing their NEPA procedures.”3 
 

Federal courts hold that an agency’s NEPA review must “foster both informed decision-making 
and informed public participation.”4  By requiring agencies to take a “hard look” at the choices 
before them and how they “affect the environment, and then to place their data and conclusions 
before the public ... NEPA relies on democratic processes to ensure ... that ‘the most intelligent, 
optimally beneficial decision will ultimately be made.’”5  The Supreme Court has further 
emphasized that one of NEPA’s purposes is “to insure that the public has sufficient information 
to challenge the agency.”6  
 
The public process the FS proposes to undertake here fails to meet these basic standards. 
 
In its “Scoping Notice and Formal Comment Period” letter, the FS states that the scoping 
comment period will serve as the only opportunity for public comment pursuant to NEPA before 
the agency issues a decision on the proposed railroad expansion.  The notice states, “No public 
participation other than this request for comments is planned.7 
 
The FS’s scoping notice, however, does not provide the public with sufficient information to 
comment on the proposed action.  The only information provided to the public on the proposed 
action is in the first section of the scoping notice on the “Proposed Action,” which itself provides 
only a general overview of the proposed action.  No information on the details of the 
development (e.g., how much overburden and top soil will be moved, how will overburden and 
top soil be moved, what other developments may be constructed in conjunction with the project, 
etc.), the likely impacts, and the significance of the likely impacts is presented.  Although the 
“affected environment” is briefly described, the information provided is wholly insufficient to 
give the reader any sense of what resources, such as wildlife, air quality, and water quality, will 

                                                 
1  40 C.F.R. § 1500.1(b). 
2  40 C.F.R. § 1500.2(d). 
3  40 C.F.R. § 1506.6(a). 
4  California v. Block, 690 F.2d 753, 761 (9th Cir. 1982). 
5  Oregon Natural Desert Ass’n v. Bureau of Land Management, 531 F.3d 1114, 1120 (9th Cir. 
2008) (internal citations omitted). 
6  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 
7  U.S. Forest Service, “Scoping Notice and Formal Comment Period” (Dec. 14, 2011) at p. 3. 
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actually be affected.  Most significantly, there is no information provided that would provide the 
reader with any ability to reasonably comment on the impacts of the proposed development in 
the context of the Thunder Basin National Grassland Land and Resource Management Plan 
(“LRMP”).  
 
The lack of information in the scoping notice is especially disconcerting because the FS notes 
that “all available information and data about possible effects and/or impacts” have been 
“reviewed and discussed.”  Why the agency has not presented this information to the public in 
order to facilitate the submission of relevant and helpful comments is unclear.  Regardless, this 
further demonstrates that the FS has not provided us with sufficient information regarding the 
impacts of the proposed development. 
 
In short, the FS undermines the letter and spirit of NEPA by holding a single opportunity for 
public comment at the scoping stage where the agency provides almost no information about the 
potential impacts and the values at stake.  Doing so deprives the public of a meaningful 
opportunity to participate in a critical agency decision.  The FS can, and, as described below, 
must, undertake a full EIS on the lease modifications to rectify the lack of public involvement it 
provides for here.8 
 
If the FS refuses to remedy the vagueness of the scoping notice and afford us an additional 
opportunity to comment on any draft environmental analysis, we reserve the right to raise on 
administrative appeal additional issues beyond those addressed in these comments that arise as a 
result of any future FS documents prepared in relation to the proposed action. 
 
 

2. The FS Has Failed to Cite Any Legal Authority for Approving the Proposed Special 
Use Permit 

 
As further evidence of the FS’s failure to provide sufficient information to enable us to submit 
adequate comments, the scoping notice provides no information regarding the legal authorities 
governing the proposed development.  It is unclear whether the proposed action is a special use 
subject to 36 C.F.R. § 251.50 or whether the proposal would be governed by the FS’s mineral 
regulations at 36 C.F.R. § 228.  Quite possibly, there is no authority for the proposed 
development, in which case the FS’s proposal is completely unjustified.  We do not know and 
unfortunately, the FS has not disclosed exactly which authorities govern.  
 
This failure to disclose any legal authority prevents us from adequately commenting on the 
proposed action.  At a minimum, the agency has failed to provide information necessary for us to 
comment as to whether substantive requirements under authorizing regulations at 36 C.F.R. § 
228, 36 C.F.R. § 251, or perhaps other regulations, are being fulfilled in moving forward with the 
proposed action.  However, the FS’s failure to mention any legal authority raises concerns that 
there may not be adequate authority for the agency to authorize the proposed action. 
 

                                                 
8  Even if the Forest Service chooses to prepare an EA on this proposal instead of an EIS, it 
should allow provide for public comment on a draft EA prior to making its decision. 
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3. The FS Must Prepare an Environmental Impact Statement 

 
“Federal agencies must comply with certain procedures prior to taking any action or making any 
decision that could significantly affect the quality of the human environment.”9  Specifically, 
agencies must prepare an environmental impact statement (“EIS”) where an agency’s proposal 
may significantly affect the environment. 
 
CEQ regulations implementing NEPA define “significance” in terms of intensity and context.10  
Intensity involves a number of factors, including:  “the degree to which the proposed action 
affects public health or safety,” “the degree to which the effects on the quality of the human 
environment are likely to be highly controversial,” “the degree to which the possible effects on 
the human environment are highly uncertain or involve unique or unknown risks,” and if “ it is 
reasonable to anticipate a cumulatively significant impact on the environment.”11  Furthermore, 
under CEQ regulations, context means “that the significance of an action must be analyzed in 
several contexts such as society as a whole (human, national), the affected region, the affected 
interests and the locality.”12   
 
In this case, there are a number of factors that indicate the proposed mine expansion could 
significantly affect the quality of the human environment.  This is particularly evident in light of 
the foreseeable impacts of the proposed action, which extend far beyond the direct impacts of the 
proposed 40 acres of disturbance.  These impacts primarily stem from coal mining at the Black 
Thunder coal mine, which is a foreseeable consequence of authorizing the proposed special use 
permit. 
 
The need for the FS to prepare an EIS to address the impacts of mining is especially critical 
because it appears that neither the Bureau of Land Management (“BLM”) nor the FS have 
sufficiently analyzed the impacts of mining at the Black Thunder coal mine under NEPA.  
Although the FS claims that impacts were analyzed and assessed in the BLM’s 2010 Wright 
Area Coal Lease by Applications Final Environmental Impact Statement (here after “Wright 
Area FEIS”), this does not appear to be the case.  Notably, the FEIS does not explicitly indicate 
that the construction and maintenance of this overburden and top soil stock pile is a part of any 
of the proposed actions.  Although the FEIS generally mentions existing stock piles, the BLM 
does not disclose that any new stockpiles would be constructed, let alone a 640 acre stock pile 
associated with the Black Thunder coal mine.   
 
Furthermore, to the extent that the Wright Area FEIS may mention impacts related to mining at 
the Black Thunder coal mine, it fails to analyze and assess a number of potentially significant 
impacts related to the FS’s responsibility to appropriately manage the surface resources of the 
                                                 
9  Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1171 (10th Cir. 1999) 
(emphasis added). 
10 40 C.F.R. § 1508.27. 
11 40 C.F.R. § 1508.27(b). 
12 40 C.F.R. § 1508.27(a). 
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TBNG.  For example, the FEIS does not analyze and assess the direct, indirect, and cumulative 
impacts of mining in the context of the goals, objectives, standards, and guidelines of the TBNG 
LRMP.  In fact, the FEIS does not even mention any specific goals, objectives, standards, and 
guidelines found in the LRMP.  The FEIS also fails to address a number of other potentially 
significant impacts, including: 
 

• The cumulative impacts of reopening the nearby School Creek coal mine, which the 
FS has proposed to permit; 

• The cumulative impacts of developing the Otter Creek coal tracts in the Powder River 
Basin of Montana; 

• The direct and indirect impacts of the stockpile to water quality; 
• The direct and indirect impacts of stockpile construction and maintenance to air 

quality, especially particulate matter air quality standards; 
• The direct, indirect, and cumulative impacts to recently promulgated national ambient 

air quality standards and other relevant state and federal air quality standards, 
including the short-term nitrogen dioxide ambient air quality standards adopted in 
2010 (see 40 C.F.R. § 50.11(b)), new short-term sulfur dioxide national ambient air 
quality standards adopted in 2010 (see 40 C.F.R. § 50.17), particulate matter less than 
2.5 microns in diameter increments for Class I and Class II areas (see 75 Fed. Reg. 
64863-64907 (Oct. 20, 2010)), and others;   

• The direct, indirect, and cumulative impacts to FS sensitive species and management 
indicator species, particularly in the context of the FS’s duty to comply with species 
viability requirements under the 1982 NFMA planning regulations; and 

• The indirect and cumulative impacts of exporting Powder River Basin coal 
internationally, which Arch Coal, the parent company of Thunder Basin Coal 
Company, has indicated it intends to pursue in the coming years.  See Fugleberg, J., 
“Arch looks to sell more Wyoming coal to Asia,” Casper Star Tribune (Jan. 19, 
2011), available at http://trib.com/news/state-and-regional/article_8fd85e5a-a2d7-
5e54-a2be-a369c4da84d6.html (last visited Feb. 8, 2011).  This article is attached as 
Exhibit 1. 

 
If the FS decides not to prepare an EIS, it must provide a sufficient explanation as to why it 
believes the direct, indirect, and cumulative impacts of the proposed action are not significant, 
why the project is not controversial, why there is no uncertainty associated with the impacts of 
the proposed action, and why the context of the impacts is such that an EIS is not warranted.  If 
the FS relies upon a mitigated Finding of no Significant Impact (“FONSI”), the agency must 
explain how any mitigation measures will sufficiently render any impacts insignificant in terms 
of their context and intensity. 
 
 

4. The Purpose and Need is Inappropriately Narrow 
 
The purpose and need in the scoping notice seems extremely narrow and lacking objectivity.  
This raises serious concerns over whether the FS is limiting the scope of its decisionmaking 
authority and over whether the FS is precluding consideration of reasonable alternatives to the 
proposed action.   
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We are particularly concerned that the purpose and need limits the scope of the FS’s 
decisionmaking authority.  Indeed, under the National Forest Management Act (“NFMA”), the 
FS first and foremost has a nondiscretionary duty to ensure that the proposed action “is 
consistent with the [Thunder Basin National Grassland LRMP].”13  Furthermore, if the proposed 
action would require a special use permit, the FS would be required to impose terms and 
conditions on the permit to, among other things, “[m]inimize damage to scenic and esthetic 
values and fish and wildlife habitat and otherwise protect the environment.”14  Nowhere in the 
purpose and need are these and other overriding duties addressed.  This raises serious concerns 
that the FS has constrained its ability to reject or modify the proposed action, or at least failed to 
retain the ability to develop alternatives in order to fulfill the agency’s legal obligations. 
 
Furthermore, as written, the purpose and need would only allow one outcome:  permitting 
Thunder Basin Coal Company, LLC to construct and operate its overburden and top soil 
stockpile on the Thunder Basin National Grassland.  The FS cannot reasonably consider a range 
of alternatives to the proposed action under the purpose and need currently stated as it would 
only allow one outcome. 
 
Overall, the purpose and need should be rewritten to reflect the actual obligations of the FS in 
responding to the request from Thunder Basin Coal Company, LLC.  If the proposed action is to 
issue a special use permit, then the need should be to respond to the company’s request for a 
permit.  Accordingly, the purpose should be to adequately protect grassland resources consistent 
with relevant statutory and regulatory requirements and the Thunder Basin National Grassland 
LRMP. 
 

 
 

5. The FS Must Analyze and Assess Climate Change Impacts Associated With the 
Stockpiling 
 

In analyzing and assessing all connected and/or foreseeable actions and impacts, we request the 
FS fully analyze and assess the global climate change impacts associated with authorizing the 
proposed action.  These impacts arise from the fact that the proposed action will facilitate the 
production of coal, which will be burned at coal-fired power plants throughout the United States.  
Once burned, this coal will release carbon dioxide, the key greenhouse gas that is fueling global 
climate change. 
 
The impacts of global climate change associated with the proposed action are not 
inconsequential, particularly in the context of coal mining in the Powder River Basin.  Below, we 
briefly explain why global climate change is a foreseeable impact that warrants analysis from the 
FS and why the proposed action, in contributing to increased coal production in the Powder 
River Basin, particularly threatens to exacerbate both the United States’ greenhouse gas 
emissions and its contribution to global climate change. 
                                                 
13 16 U.S.C. § 1604(i). 
14 36 C.F.R. § 251.56(a)(1)(i)(B). 
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Increases in the release of greenhouse gases by human activities have intensified the greenhouse 
effect, leading to climate change.  According to the U.S. Global Change Research Program: 
 

Observations show that warming of the climate is unequivocal.  The global warming 
observed over the past 50 years is due primarily to human-induced emissions of heat-
trapping gases.  These emissions come mainly from the burning of fossil fuels (coal, oil, 
and gas) with important contributions from the clearing of forests, agricultural practices, 
and other activities.15 

 
It is reported that since 1900, global average temperatures have increased by 1.5 degrees 
Fahrenheit and that by 2100, temperatures will rise another 2 to 11.5 degrees Fahrenheit.  The 
U.S. Global Change Research Program reports that, “The U.S. average temperature has risen by 
a comparable amount and is very likely to rise more than the global average over this 
century[.]”16 
 
According to the U.S. Supreme Court, “The harms associated with climate change are serious 
and well recognized.”  Massachusetts v. EPA, 549 U.S. 497, 521 (2007).  In light of this, the 
Administrator of the U.S. Environmental Protection Agency (“EPA”) most recently found that 
“six greenhouse gases taken in combination endanger both the public health and the public 
welfare of current and future generations.”17  The Administrator expounded: 
 

The body of scientific evidence compellingly supports this finding.  The major 
assessments by the U.S. Global Climate Research Program (USGCRP), the 
Intergovernmental Panel on Climate Change (IPCC), and the National Research Council 
(NRC) serve as the primary scientific basis supporting the Administrator’s endangerment 
finding.  The Administrator reached her determination by considering both observed and 
projected effects of greenhouse gases in the atmosphere, their effects on the climate, and 
the public health and welfare risks and impacts associated with such climate change.  The 
Administrator’s assessment focused on public health and public welfare impacts within 
the United States.  She also examined the evidence with respect to impacts in other world 
regions, and she concluded that these impacts strengthen the case for endangerment to 
public health and welfare because impacts in other world regions can in turn adversely 
affect the United States.18 

 
Among the six greenhouse gases that the Administrator of the EPA found endangered public 
health and welfare:  carbon dioxide.   
 
                                                 
15 See Karl, T.R., et al., eds., GLOBAL CLIMATE CHANGE IMPACTS IN THE UNITED STATES.  
Cambridge University Press (2009) at 9, available at 
http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-report.pdf.  
16 Id. 
17 74 Fed. Reg. 66496 (Dec. 15, 2009). 
18 Id. at 66496, 66497.  
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The release of carbon dioxide in particular has been “the principal factor causing warming over 
the last 50 years.”19  Since the start of the industrial revolution, the concentration of carbon 
dioxide in the atmosphere has increased by thirty-five percent.20  Over the past several decades, 
eighty percent of all human-related carbon dioxide emissions came from the burning of fossil 
fuels.21 

 
In 2008, the U.S. emitted 7668.43 million tons (6,956.8 million metric tons) of greenhouse gases, 
based on carbon dioxide equivalency, a fourteen percent increase since 1990.22  This comprised 
nineteen percent of human created greenhouse gases released globally.23  Of this total, carbon 
dioxide comprises more than eighty-five percent of total U.S. greenhouse gas emissions, or 
6,526.9 million tons (5,921.2 million metric tons).24   

 
The electricity generation sector is the largest source of greenhouse gases in the U.S., largely due 
to carbon dioxide emissions.25   The EPA reports, “The process of generating electricity is the 
single largest source of CO2 [carbon dioxide] emissions in the United States, representing 40 
percent of total CO2 emissions from all CO2 emissions sources across the United States.”26  Coal-
fired power plants release more than eighty percent of all greenhouse gases from the electricity 
generation sector, including more than 2.17 billion tons (1.96 billion metric tons) of carbon 
dioxide—nearly thirty percent of the nation’s total greenhouse gas inventory and thirty-three 
percent of all carbon dioxide released in the U.S.27  This makes coal-fired power plants the 
largest single source of carbon dioxide in the country. 

 
As the largest producer of coal in the U.S., coal mining in the Powder River Basin is therefore 
linked to more greenhouse gas emissions than almost any other activity.  According to the BLM, 
“Coal production from the Wyoming PRB [Powder River Basin] represented approximately 42 
percent of the coal used for power generation in 2006, which means that Wyoming PRB surface 
coal mines were responsible for about 13.9 percent of the estimated U.S. CO2 emissions in 
2006.”28  This amounts to forty percent of all carbon dioxide released by U.S. coal-fired power 
                                                 
19 Supra. Note 17 at 14. 
20 Id. 
21 Id. 
22 EPA, INVENTORY OF U.S. GREENHOUSE GAS EMISSIONS AND SINKS, 1990-2008, EPA 430-R-
10-006 (April 15, 2010), at 2-1 available at 
http://www.epa.gov/climatechange/emissions/downloads10/US-GHG-Inventory-
2010_Report.pdf.  
23 Id. at 3-1. 
24 Id. at ES-4—ES-6. 
25 Supra. Note 24 at 3-1. 
26 Id. at 3-10.  
27 Id. at 3-8. 
28 BLM, “South Gillette Area Coal Lease Applications Final Environmental Impact Statement” 
at 4-114, available at 
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plants.  No other region in the United States produces as much coal or contributes as much 
carbon dioxide. 
 
The role of the Powder River Basin as the largest contributor to U.S. carbon dioxide emissions is 
intensified by the fact that subbituminous coal from the region inherently releases more carbon 
dioxide on a Btu basis than most coal mined elsewhere in the U.S.  Subbituminous coal from the 
Powder River Basin of Wyoming releases 212.7 pounds per million Btus, higher than the U.S. 
average for subbituminous coal and higher than all but one other subbituminous coal producing 
state—Alaska.29  Subbituminous coal from the Powder River Basin also releases more carbon 
dioxide than any bituminous coal mined in the U.S.  Bituminous coal, which is mined primarily 
in the eastern U.S., is the next most widely used coal type and emits on average 205.3 pounds of 
carbon dioxide per million Btus.30   
 
In light of this, it is more than reasonable to expect the FS to address the carbon dioxide 
emissions and global climate change impacts associated with the proposed action.  To this end, 
we request the FS analyze and assess global climate change impacts in the context of 
atmospheric carbon dioxide concentration.  Studies have indicated that to effectively address 
global climate change impacts, it is imperative that atmospheric concentrations of carbon dioxide 
be reduced from the current level of 385 parts per million to below 350 parts per million.31  Thus, 
the FS should assess to what degree cumulative carbon dioxide emissions associated with the 
proposed action are likely to influence atmospheric concentrations.  If the carbon dioxide 
emissions are likely to contribute to atmospheric concentrations above 350 parts per million, then 
the impacts of the proposed action will be significant and the FS must take steps to mitigate or 
eliminate such impacts. 
 
This approach is more than reasonable and appropriate.  Indeed, in terms of air pollution, the FS 
analyzes and assesses ambient concentrations of air pollutants to determine whether adverse 
environmental and health effects are likely to occur.   In this case, the FS should analyze and 
assess impacts in terms of ambient concentrations of carbon dioxide, which are a reasonable 
indicator of whether adverse environmental impacts associated with global climate change are 
likely to occur as a result of the proposed action.   
 
We additionally request that the FS address other impacts related to global climate change that 
are likely to arise as a result of the proposed action, including: 
 

                                                                                                                                                             
http://www.blm.gov/pgdata/etc/medialib/blm/wy/information/NEPA/hpdo/south_gillette/feis.Par
.57426.File.dat/vol1.pdf.  
29 Hong, B.D. and E.R., Slatick,  Carbon Dioxide Emission Factors for Coal, QUARTERLY COAL 
REPORT, January-April 1994, DOE/EIA-0121(94/Q1) (1994) at 1-8, available at 
http://www.eia.doe.gov/cneaf/coal/quarterly/co2_article/co2.html. 
30 Id. 
31 Hansen, et al., “Target atmospheric CO2:  Where should humanity aim?,” Open Atmos. Sci. J., 
2: 217-231 (2008), available at http://pubs.giss.nasa.gov/docs/2008/2008_Hansen_etal.pdf.  
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• Impacts to FS’s Ability to Address Carbon Sequestration:  The FS must analyze and 
assess to what degree the greenhouse gas emissions associated with the proposed action 
are likely to undermine the agency’s efforts to manage National Forests as carbon sinks 
in the United States.  The FS has spoken much to the need to address the fact that 
National Forests can serve as important carbon sinks, thereby helping to mitigate 
atmospheric carbon dioxide concentrations.32  However, if the FS is simply going to turn 
around and authorize a project that promise to lead to the release of enormous amounts of 
greenhouse gas emissions, then the agency must at least analyze how such a project will 
affect its efforts to manage National Forests for carbon sequestration. 
 

• Impacts In light of Chief’s Directive:  The FS must address the November 20, 2009 
directive of USFS Chief Tom Tidwell, which ordered Regional Offices to develop and 
implement landscape conservation plans with desired outcomes, strategies, and specific 
actions to address the impacts of climate change on National Forest resources, especially 
watersheds.  A proposed plan was due by March 1, 2010. 

 
To this end, the FS must not only analyze and assess the degree to which the proposed 
action will affect the agency’s ability to manage National Forest System lands to address 
the impacts of climate change, but also consider in detail alternatives and/or mitigation 
measures to ensure that the proposed action does not exacerbate climate change impacts 
to watersheds or other National Forest resources.   

 
• Impacts to Renewable Energy:  The FS must analyze and assess to what degree the 

proposed action will hinder the development of renewable energy, particularly in the 
Powder River Basin.  We are particularly concerned that the FS, in subsidizing the 
development of coal on the Thunder Basin National Grassland, is putting the renewable 
energy industry at a disadvantage when it comes to developing wind, solar, and 
associated infrastructure in the region.  The FS must analyze and assess how promoting 
the development of fossil fuels, and in particular catering to coal-fired electricity 
generation, will affect renewable energy development and the ability of renewable energy 
to meaningfully compete with fossil fuels. 

 
6. Air Quality Impacts 

 
The FS must address all direct, indirect, and cumulative air quality impacts.  This is especially 
important because information prepared by the BLM indicates that coal mining and coal-related 
activities in the Powder River Basin is currently taking and is projected to continue to take a 
tremendous toll on air quality.  Modeling prepared for the BLM as part of the Powder River 
Basin Coal Review shows that violations and/or exceedances of National Ambient Air Quality 
Standards (“NAAQS”) and Prevention of Significant Deterioration (“PSD”) increments are 

                                                 
32 See e.g., http://www.fs.fed.us/ecosystemservices/carbon.shtml.  



 11 

expected in the region.  Furthermore, this modeling indicates that coal mining will degrade 
visibility on a cumulative basis in several Class I areas, including tribal reservation lands.33 
 

• National Ambient Air Quality Standards 
 

With regards to the NAAQS, the Powder River Basin Coal Review modeling indicates that 
currently, violations and/or exceedances of the 1-hour standard for nitrogen dioxide (“NO2”), the 
24-hour standard for particulate matter less than 2.5 microns (“PM2.5”), and the 24-hour standard 
for particulate matter less than 10 microns in diameter (“PM10”) are occurring.  This data also 
shows that by 2020, under both a low and high coal development scenario, these violations 
and/or exceedances are not only expected to continue, but that violations and/or exceedances of 
the annual PM2.5 and 1-hour sulfur dioxide (“SO2”) are also projected.  All told, the modeling 
shows that coal mining and coal-related activities will contribute  
to violations and/or exceedances of no fewer than five NAAQS. 
 

Baseline and Projected Levels of NAAQS Pollutants34 

NAAQS Standard35 2004 Baseline 
Concentration 

2020 Lower Coal 
Development 

Scenario 

2020 Upper Coal 
Development 

Scenario 
1-hour NO2 100 ppb 217.43 ppb 233.97 ppb 235.35 ppb 

Annual PM2.5 15 µg/m3 13.4 µg/m3 16.3 µg/m3 16.3 µg/m3 
24-hour PM2.5 35 µg/m3 87.6 µg/m3 218.4 µg/m3 218.4 µg/m3 
24-hour PM10 150 µg/m3 250.4 µg/m3 624.1 µg/m3 624.3 µg/m3 

1-hour SO2 75 ppb 62.5 ppb 90.9 ppb 97.01 ppb 
 

• PSD Increment Impacts 
 
With regards to PSD increments, the Powder River Basin Coal Review modeling shows that 
Class I increments will be exceeded and/or violated within the Northern Cheyenne Indian 
Reservation, Badlands National Park, and Wind Cave National Park, all Class I areas within or 
near the Powder River Basin of Wyoming and Montana.  The modeling indicates that the 
Northern Cheyenne Indian Reservation will be particularly hard hit, with exceedances and/or 
violations of the 24-hour SO2, 3-hour SO2, 24-hour PM2.5, and 24-hour PM10 increments 

                                                 
33 AECOM, “Update of Task 3A Report for the Powder River Basin Coal Review Cumulative 
Air Quality Effects for 2020,” Prepared for Bureau of Land Management, High Plains District 
Office, Wyoming State Office, and Miles City Field Office (Dec. 2009), available at 
http://www.blm.gov/wy/st/en/programs/energy/Coal_Resources/PRB_Coal/prbdocs/coalreview/t
ask_3a-2020.html. 
34 Supra Note 35 at ES-6.  Data for NO2 and SO2 are presented in the report in terms of 
microgram/cubic meter concentrations.  For ease of comparison with the NAAQS for these 
pollutants, which are expressed in terms of parts per billion, the microgram/cubic meter 
concentrations were converted to parts per billion.  Additionally, 1-hour NO2 and SO2 
concentrations were only modeled for the Montana portion of the Powder River Basin. 
35 All NAAQS are codified at 40 C.F.R. §§ 50.1—50.17. 
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projected by 2020 under both low and high development scenarios.  The projected exceedances 
and/or violations of the 24-hour PM2.5 increment are of particular concern.  Although the 
modeling report states that there is no 24-hour PM2.5 increment, the EPA actually finalized the 
24-hour PM2.5 increment on October 20, 2010.36   
 

Baseline and Projected Increment Levels,  
Northern Cheyenne Indian Reservation (MT)37 

Increment Standard 
(µg/m3) 

2004 Baseline 
Concentration 

(µg/m3) 

2020 Lower Coal 
Development 

Scenario (µg/m3) 

2020 Upper Coal 
Development 

Scenario (µg/m3) 
24-hour SO2 5 3.1 7.1 12.8 
3-hour SO2 25 9.4 23.6 39.7 

24-hour PM2.5 2 3.4 4.5 4.6 
24-hour PM10 8 9.6 12.9 13.2 
 
 

Baseline and Projected Increment Levels,  
Badlands National Park (SD) 

Increment Standard 
(µg/m3) 

2004 Baseline 
Concentration 

(µg/m3) 

2020 Lower Coal 
Development 

Scenario (µg/m3) 

2020 Upper Coal 
Development 

Scenario (µg/m3) 
24-hour PM2.5 2 2.1 3.0 3.1 
24-hour PM10 8 5.9 8.5 8.8 
 
 

Baseline and Projected Increment Levels,  
Wind Cave National Park (SD) 

Increment Standard 
(µg/m3) 

2004 Baseline 
Concentration 

(µg/m3) 

2020 Lower Coal 
Development 

Scenario (µg/m3) 

2020 Upper Coal 
Development 

Scenario (µg/m3) 
24-hour PM2.5 2 3.8 4.6 4.7 
24-hour PM10 8 10.9 13.0 13.3 
 
 

• Contribution of Coal Mining and Coal-related Activities 
 
The Powder River Basin Coal Review modeling confirms that coal mining and coal-related 
activities cause and/or contribute to these violations and/or exceedances of the NAAQS and PSD 
increments.  In Wyoming for example, the modeling shows that coal mining alone is causing and 
is projected to continue to cause violations and/or exceedances of the 24-hour PM2.5 and PM10 
NAAQS and PSD increments.  The modeling also shows that coal mining and coal-related 

                                                 
36 75 Fed. Reg. 64864-64907 (Oct. 20, 2010). 
37 Supra. Note 35 at ES-7. 
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activities are significant contributors to 1-hour concentrations of SO2 and NO2 in Montana.38  
The images below are from the Powder River Basin Coal Review and illustrate the contribution 
of coal mining and coal-related activities to pollutant concentrations. 
 

Contribution of Coal Mining to Ambient Pollutant Concentrations, Wyoming39 
 

 
 
 
 
 
 
 
 
 

                                                 
38 Unfortunately, the modeling did not assess 1-hour concentrations of SO2 and NO2 in 
Wyoming.  
39 Supra. Note 35 at 3-4. 
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Contribution of Coal Mining to Ambient Pollutant Concentrations, Montana40 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
                                                 
40 Supra. Note 35 at 3-9. 
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Contribution of Coal Mining to Hourly NO2 and SO2 Concentrations, Montana41 

 
 
 

• Visibility Impacts 
 

The modeling prepared for the Powder River Coal Review further indicates that coal mining will 
cumulatively contribute to visibility degradation in a number of Class I areas near the Powder 
River Basin.  The table below presents the anticipated visibility impacts to these Class I areas 
based on projected lower and upper coal development scenarios.  Consistent with the projected 

                                                 
41 Supra. Note 35 at 3-10. 
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PSD increment impacts, it appears that Badlands National Park, the Northern Cheyenne Indian 
Reservation, and Wind Cave National Park are projected to be the hardest hit.  However, other 
Class I areas, including the Fort Peck Indian Reservation, Theodore Roosevelt National Park, 
and UL Bend Wilderness are projected to be impacted significantly, regardless of the eventual 
coal production scenario.   
 

Cumulative Visibility Impacts in Class I Areas Near the Powder River Basin  
(based on number of days with visibility impairment greater than 10%)42 

Class I Area (State) 

2004 Base 
Year, No. 
of Days 
>10% 

2020 Lower Coal 
Development 

Scenario, Change in 
No. of Days >10% 

2020 Upper Coal 
Development 

Scenario, Change in 
No. of Days >10% 

Badlands National Park (SD) 218 44 44 
Bridger Wilderness (WY) 144 5 5 
Fitzpatrick Wilderness (WY) 91 6 6 
Fort Peck Indian Reservation 
(MT) 105 20 21 

Gates of the Mountain 
Wilderness (MT) 55 4 4 

Grand Teton National Park 
(WY) 70 6 6 

North Absaroka Wilderness 
(WY) 61 8 8 

North Cheyenne Indian 
Reservation (MT) 243 59 60 

Red Rock Lakes (MT) 42 3 3 
Scapegoat Wilderness (MT) 27 2 2 
Teton Wilderness (WY) 57 8 8 
Theodore Roosevelt National 
Park (ND) 178 24 24 

UL Bend Wilderness (MT) 77 18 18 
Washakie Wilderness (WY) 83 8 8 
Wind Cave National Park (SD) 262 28 31 
Yellowstone National Park (WY) 84 5 5 
 
 

7. Other Potentially Significant Impacts that Must be Addressed 
 
We request the FS ensure that any EIS fully analyzes and assesses the direct, indirect, and 
cumulative impacts to the following: 
 

• Fish and Wildlife.  In particular species listed as threatened, endangered, proposed, and 
candidate species under the Endangered Species Act, but also all sensitive wildlife, fish, 
and plants. 

                                                 
42 This data is presented in the Powder River Basin Coal Review report, Exhibit 5 at ES-8. 
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• All Management Indicator Species.  We disagree that the FS is authorized under the 

Thunder Basin National Grassland LRMP to pick and choose MIS to analyze.  The 
agency must analyze and assess impacts to habitats and populations of all MIS that are 
likely to be affected in order to ensure viable and diverse populations of wildlife on the 
Thunder Basin National Grassland. 

 
• Recreation.  We request the FS analyze the impacts of increased mining, as well as 

attendant increased in rail traffic, noise, air pollution, and other impacts, to recreation on 
the Thunder Basin National Grassland.  Such an analysis should consider the impacts of 
noise, particularly in the Cow Creek Buttes roadless area complex south of the Black 
Thunder coal mine, which includes the Miller Hills, Cow Creek Buttes, and Downs 
Roadless Areas. 

 
• Other Management Areas.  The FS must analyze and assess to what extent the proposed 

action is likely to impact other management areas on the Thunder Basin National 
Grassland, in particular management areas 1.31, 2.1, 2.2, 3.63, 3.65, and 3.68.   

 
• Scenic Integrity.  The FS must analyze and assess to what extent the proposed action will 

affect scenery in terms of the scenic integrity objectives established by the agency. 
 
 

8. The FS Must Consider in Detail Reasonable Alternatives to the Proposed Action 
 

The range of alternatives “is the heart of the environmental impact statement.”43  It is well 
understood that “NEPA requires that an agency ‘rigorously explore and objectively evaluate all 
reasonable alternatives.’”44  The alternatives discussed should provide different choices from 
which decisionmakers and the public can make an informed choice after considering the 
environmental effects of the alternatives.45  The range of alternatives should also “include 
reasonable alternatives not within the jurisdiction of the lead agency,” and “include appropriate 
mitigation measures not already included in the proposed action or alternatives.”46  
 
In accordance with applicable requirements and in light of the potentially significant direct, 
indirect, and cumulative impacts of the proposed action, we therefore request the FS analyze in 
detail the following alternatives: 
 

• An alternative or alternatives that address the global climate change impacts associated 
with the proposed action:  We request the FS consider an alternative that requires the 

                                                 
43 40 C.F.R. § 1502.14. 
44 Utahns for Better Transp. v. Dept. of Transp., 305 F.3d 1152,1168 (10th Cir. 2002) quoting 40 
C.F.R. § 1502.14(a), modified on rehearing Utahns for Better Transp. v. Dept. of Transp., 319 
F.3d 1207 (2003). 
45 See Westlands Water Dist. v. U.S. Dep’t of Interior, 376 F.3d 853 (9th Cir. 2004). 
46 40 C.F.R. § 1502.14 
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Thunder Basin Coal Company to purchase carbon offsets.  Carbon offsets are stocks or 
shares that represent a certain amount of CO2 emissions that have been prevented or 
mitigated.  Offsets could be used to spur offsite CO2  reductions and help to mitigate the 
effects of expanded coal mining at the Black Thunder mine.  We also request the FS 
consider other  alternatives that help spur cumulative CO2 reductions, such as a 
alternative that the mine company obtain a portion of its electricity from renewable 
energy sources, rather than fossil fuels, an alternative that explores opportunities to 
develop renewable energy on reclaimed mine land within the Black Thunder mine area, 
and an alternative limits the number of trainloads of coal that can be shipped from the 
Black Thunder mine.  Such alternatives are more than reasonable given that the area that 
will be impacted by the stockpiling is not currently under lease and therefore Thunder 
Basin Coal Company has no right to develop or impact this land. 
 

• An alternative or alternatives that address the air quality impacts associated with the 
proposed action:  We request the FS consider in detail an alternative that limits 
stockpiling construction and maintenance during high winds (i.e., winds greater than 20 
miles per hour) and/or when conditions are likely to lead to fugitive particulate matter 
emissions.  We also request the FS consider in detail an alternative that requires that the 
stockpile be covered or otherwise vegetated to limit fugitive emissions.  We also request 
the FS consider in detail an alternative that requires all heavy equipment to use clean 
fuels, such as biodiesel, or otherwise meet the most stringent emission limits established 
by the EPA.  Additionally, we request the FS consider an alternative that requires 
Thunder Basin Coal Company to obtain a portion of its electricity from renewable energy 
sources, rather than fossil fuels.  We also request the FS consider an alternative that 
requires all coal hopper cars to be covered to limit the amount of coal dust coming from 
trains.  We finally request the FS consider alternatives that ensure fugitive particulate 
matter and nitrogen oxide emissions are fully controlled.  Such emissions are likely to 
occur as a result of blasting, truck traffic, overburden removal, coal processing, coal 
loading, reclamation, and unpaved roads. 

 
• An alternative or alternatives that address noise and safety impacts:  We request the FS 

consider in detail an alternative or alternatives that address direct, indirect, and 
cumulative noise and safety impacts associated with the proposed actions.   

 
• An alternatives or alternatives that require the overburden and top soil stockpiling to 

occur on privately owned lands or otherwise lands that have already been disturbed by 
strip mining:  We request the FS consider an alternative or alternatives that require 
stockpiling on lands other than those managed by the FS, including privately owned 
lands.  We also request the FS consider an alternative or alternatives that require 
stockpiling on lands that have already been disturbed by coal mining.  These alternatives 
would limit impacts to TBNG surface resources. 
 
 

9. The FS Must Ensure that any Proposed Action Will Comply with the Thunder 
Basin National Grassland Land and Resource Management Plan 
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The FS must ensure compliance with all grassland-wide LRMP standards and guidelines, as well 
as all applicable LRMP management area standards and guidelines.  The FS should give 
particular attention to the need to ensure compliance with federal air quality standards in 
accordance with Air Standards 1, 2, and 3 under the Physical Resources Section of the grassland-
wide direction in the LRMP.   
 

 
10. The Forest Service Must Confer and Consult with the U.S. Fish and Wildlife Service 

Over Impacts to Threatened and Endangered Species 
 

The Forest Service must consult with the U.S. Fish and Wildlife Service over the impacts of the 
proposed action to species proposed for listing under the Endangered Species Act, as well as 
species that are currently listed as threatened and endangered.  We are particularly concerned 
over the impacts of the proposed action to species that are being negatively impacted by global 
climate change.  To this end, the agency is duty-bound to consult over the impacts of the 
proposed action to threatened and endangered species arising from the release of greenhouse gas 
emissions and the associated global climate change impacts.  The U.S. Fish and Wildlife Service 
has noted that climate change is a threat to a number of threatened and endangered species.47  
The FS cannot simply avoid consultation over the cumulative impacts to these threatened, 
endangered, and proposed species. 
 
 
We appreciate the opportunity to comment.  Please keep us informed of any further action 
related to this project.  Thank you. 
 
 Sincerely, 
 
 
 
 Jeremy Nichols 
 Climate and Energy Program Director 

WildEarth Guardians 
1536 Wynkoop, Suite 301 
Denver, CO 80202 
(303) 573-4898 x 1303 
jnichols@wildearthguardians.org 

 

                                                 
47 Notably, the Fish and Wildlife Service has explicitly identified global climate change caused 
by the anthropogenic release of greenhouse gases as a major factor contributing to the decline of 
the polar bear, a threatened species under the Endangered Species Act.  See 73 Fed. Reg. 28211-
28303 (May 15, 2008).   


