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DECISION APPEALED 

 

Appellants WildEarth Guardians et al. file this appeal of the Grand Mesa-Uncompahgre-

Gunnison (―GMUG‖) National Forest‘s November 8, 2011 Decision Notice and Finding of No 

Significant Impact (―FONSI‖) consenting to Federal Coal Lease Modifications COC-1362 & 

COC-67232 (―Lease Modifications‖).  Charles S. Richmond, GMUG National Forest Supervisor 

is the ―Responsible Official‖ who signed the decision.  This appeal is filed pursuant to 36 C.F.R. 

§ 215.  The decision being appealed – as described on pages 2-4 of the FONSI – is the Forest 

Service‘s selection of the Proposed Action Alternative.  That decision provides the Forest 

Service‘s consent to the Bureau of Land Management to lease: (1) 800 acres of Forest Service 

lands included in Federal Coal Lease Modification COC-1362; and (2) 922 acres of Forest 

Service lands included in Federal Coal Lease Modification COC-67232.  Of these 1,722 

cumulative acres, approximately 1,450 acres are within the Sunset Inventoried Roadless Area.  

FONSI at 2.  The decision will provide Mountain Coal Company, LLC (―MCC‖) with access of 

to approximately 10.1 million tons of coal, and will result in the daily venting of millions of 

cubic feet of methane, a potent greenhouse gas, directly into the atmosphere for over a year and a 

half; the mine vented an average of 7.5 million cubic feet of methane daily in early 2010.  

Environmental Assessment, Federal Coal Lease Modifications COC-1362 & COC-67232 (Nov. 

2011) (―EA‖) at 30, 38; MCC 2010 First Quarter Methane Release Report, attached as Exh.1. 

This appeal is timely filed pursuant to 36 C.F.R § 215.15.  Notice of the Decision Notice 

(―DN‖) & FONSI was published in the Grand Junction Daily Sentinel on November 15, 2011. 

APPELLANTS 

WildEarth Guardians is a registered non-profit corporation whose purpose is the 

conservation of natural resources.  With more than 4,500 members in the United States, 
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WildEarth Guardians‘s mission is to protect and restore the wildlife, wild places, and wild rivers 

of the American West.  WildEarth Guardians is headquartered in Santa Fe, New Mexico, and the 

group has offices in Denver, Colorado and Phoenix, Arizona.  Through its Climate and Energy 

Program, WildEarth Guardians works to safeguard the climate, clean air, and communities of the 

American West by promoting a sensible transition to renewable energy.  WildEarth Guardians 

provided written comments to the Forest Service on May 20, 2010 in response to the only 

opportunity the Forest Service provided for comment.
1
 

We designate WildEarth Guardians the ―Lead Appellant‖ for this appeal, pursuant to 36 

C.F.R. § 215.14(b)(3). 

Sierra Club is a national nonprofit organization of approximately 625,000 members 

dedicated to exploring, enjoying, and protecting the wild places of the earth; to practicing and 

promoting the responsible use of the earth‘s ecosystems and resources; to educating and enlisting 

humanity to protect and restore the quality of the natural and human environment; and to using 

all lawful means to carry out these objectives.  The Sierra Club‘s concerns encompass climate 

change, air quality impacts, water quality, wildlife, and other environmental concerns.  The 

Sierra Club‘s highest national priority campaign is its ―Move Beyond Coal‖ Campaign, which 

aims to transition the nation away from coal and toward clean energy solutions.  The Rocky 

Mountain Chapter of the Sierra Club has approximately 16,000 members in Colorado.  Sierra 

Club provided written comments to the Forest Service on May 20, 2010 in response to the only 

opportunity the Forest Service provided for comment.   

Rocky Mountain Wild (―RMW‖) is a non-profit environmental organization based in 

Denver and Durango, Colorado, that works to conserve and recover the native species and 

                                                 
1
  Appellants also provided additional comments to the Forest Service before the November 8, 

2011 decision. 
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ecosystems of the Greater Southern Rockies using the best available science.  RMW was formed 

in July 2011 by the merger of two organizations, Center for Native Ecosystems (―CNE‖) and 

Colorado Wild, and is the legal successor to both parties.  Colorado Wild has worked for over a 

decade to protect, preserve, and restore the native plants and animals of the Southern Rocky 

Mountains.  Colorado Wild, one of RMW‘s predecessors in interest, provided written comments 

to the Forest Service on May 20, 2010 in response to the only opportunity the Forest Service 

provided for comment.   

Defenders of Wildlife (―Defenders‖) is a national nonprofit organization dedicated to the 

protection and restoration of all native wild animals and plants in their natural communities.  

Based in Washington, D.C., Defenders has over 387,000 members across the nation, including 

over 11,000 members in Colorado.  Defenders provided written comments to the Forest Service 

on May 20, 2010 in response to the only opportunity the Forest Service provided for comment. 

High Country Citizens‘ Alliance (―HCCA‖) is a grass-roots conservation organization 

based in Crested Butte, Gunnison County.  Founded in 1977, and with over 600 members, 

HCCA is committed to championing the protection, conservation and preservation of the natural 

ecosystems within Gunnison County and the Upper Gunnison River Basin.  HCCA provided 

written comments to the Forest Service on May 20, 2010 in response to the only opportunity the 

Forest Service provided for comment.   

Members of the above-listed organizations use lands in the West Elk lease modification 

areas and environs for hiking, photography, wildlife viewing, and other recreational, aesthetic, 

educational, and spiritual purposes, and intend to continue to do so in the future. 

I. THE FOREST SERVICE’S CURSORY DISMISSAL OF THE IMPACTS FROM 

THE PROPOSED LEASE MODIFICATIONS ON THE SUNSET ROADLESS 

AREA VIOLATES NEPA. 

The Forest Service cursorily dismissed the impacts of the proposed lease modifications 



WildEarth Guardians et al. Appeal of DN for Federal Coal Lease Modifications COC-1362 & COC-67232 Page 4 

on the Sunset Roadless Area, a 5,880-acre area with documented roadless characteristics, nearly 

3,000 acres of which the Forest Service found ―capable‖ of wilderness protection in 2005.  The 

EA‘s failure to accurately disclose the impacts to the Sunset Roadless Area, and the Forest 

Service‘s failure to complete an EIS to address the likely significant impacts to the Sunset 

Roadless Area, violate NEPA.
2
 

A. NEPA Requires That The Forest Service “Consider Every Significant Aspect 

of the Environmental Impact” Of The Proposed Lease Modifications. 

The National Environmental Policy Act, 42 U.S.C. § 4321 et seq. (―NEPA‖), ―places 

upon an agency the obligation to consider every significant aspect of the environmental impact 

of a proposed action,‖ an inquiry described by the federal courts as a ―hard look.‖  Wyoming v. 

United States Dep‘t of Agric., 661 F.3d 1209, 1236-37 (10th Cir. 2011) (upholding the Forest 

Service‘s NEPA analysis for the 2001 Roadless Area Conservation Rule).  NEPA does not 

                                                 
2
  The EA assumes that the 2001 Roadless Area Conservation Rule is not in effect, and will not 

be in effect when MCC will seek approval of its mine plan.  See, e.g., EA at 111.  It is our 

position that the 2001 Roadless Rule is in effect, and that the Forest Service is enjoined by the 

U.S. District Court for the Northern District of California from ―approving or authorizing any 

management activities in inventoried roadless areas that would be prohibited by the 2001 

Roadless Rule … [and prohibited from] issuing or awarding leases or contracts for projects in 

inventoried roadless areas that would be prohibited by the 2001 Roadless Rule.‖  See Final 

Injunction Order, State of California v. U.S. Dep‘t of Agric., 3:05-cv-03508-EDL (N.D.Ca. Feb. 

6, 2007), attached as Exh.2.  The nationwide scope of this injunction was affirmed by the U.S. 

Court of Appeals for the Ninth Circuit in California ex rel. Lockyer v. U.S. Dep‘t of Agric., 575 

F.3d 999 (9th Cir. 2009), and accordingly it binds the Forest Service in Colorado.   

    However, given the Forest Service‘s assumption that the 2001 Roadless Rule is not in effect, 

and that its restrictions may not apply later, the Forest Service must disclose the potential 

damaging impacts from road construction in the Lease Modification areas, given that the Lease 

Modifications grant MCC the right to build roads necessary to make use of its lease.  Further, 

given that the Lease Modifications grant MCC the right to build roads, it is at least unclear 

whether the stipulation concerning roadless lands attached to the Lease Modifications will 

effectively protect the Lease Modification areas from future road construction, for at least three 

reasons:  (1) MCC may argue that this Lease Modification decision effectively ―grandfathers‖ 

the leases from any application of the Roadless Rule; (2) it is unclear what role, if any, the Forest 

Service intends to play in a permitting of a mine plan for exploitation of the Lease Modifications; 

and (3) the Forest Service has proposed a rule that would permit the construction of roads in the 

roadless area at issue for coal mining.  76 Fed, Reg. 21272, 21290 (Apr. 15, 2011) (proposed 36 

C.F.R. § 294.43(c)(ix). 
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require the federal agency to make substantive decisions; rather it ―prohibits uninformed — 

rather than unwise — agency action.‖  New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 

704 (10th Cir. 2009).  Courts must ―ensure‖ that, in an EA or EIS, ―the agency has adequately 

considered and disclosed the environmental impact of its actions and that its decision is not 

arbitrary and capricious.‖  Citizens Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 

1178 (10th Cir. 2008) (internal quotations and citations omitted); see also Davis v. Mineta, 302 

F.3d 1104, 1112 (10th Cir. 2002) (―When we review an EA/FONSI to determine whether an EIS 

should have been prepared, we must determine whether the agency acted arbitrarily and 

capriciously in concluding that the proposed action ‗will have not have a significant effect on the 

environment.‘‖).  ―An agency‘s decision is arbitrary and capricious if the agency (1) entirely 

failed to consider an important aspect of the problem, (2) offered an explanation for its decision 

that runs counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise, (3) failed to base its decision 

on consideration of the relevant factors, or (4) made a clear error of judgment.‖  New Mexico ex 

rel. Richardson, 565 F.3d at 704 (internal quotations and citations omitted); see also Wyoming, 

661 F.3d at 1227. 

B. In General, The Forest Service Must Prepare An EIS Before It Damages the 

Roadless Values of a Roadless Area. 

Under well-established law, Forest Service must generally prepare an environmental 

impact statement (―EIS‖) pursuant to NEPA for actions that impact roadless areas because such 

actions are ―an ‗irreversible and irretrievable‘ commitment of resources that ‗could have serious 

environmental consequences.‖  Sierra Club v. Austin, 82 Fed. Appx. 570, 573 (9th Cir. 2003) 

(observing that ―[i]t is well established in this circuit that logging in an unroaded area is an 

‗irreversible and irretrievable‘ commitment of resources that ‗could have serious environmental 
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consequences‘‖) (quoting Smith v. U.S. Forest Serv., 33 F.3d 1072, 1078 (9th Cir. 1994)); see 

also Nat‘l Audubon Soc‘y v. U.S. Forest Serv., 46 F.3d 1437, 1448 (9th Cir. 1993) (―the decision 

to harvest timber on a previously undeveloped tract of land is ‗an irreversible and irretrievable 

decision‘ which could have ‗serious environmental consequences.‘‖).
3
  Not only must the Forest 

Service analyze the impact of the proposed action on the independent attributes of roadless areas, 

such as ―water resources, soils, wildlife habitat, and recreation opportunities,‖ but it must also 

analyze the impact on the lands‘ ―potential for designation as wilderness.‖  See Lands Council v. 

Martin, 529 F.3d 1219, 1230 (9th Cir. 2008) (internal quotations and citations omitted); see 

generally, 65 Fed. Reg. 30276, 30281-83 (May 10, 2000) (Draft Roadless Rule, identifying the 

attributes of roadless areas).  The Forest Service must, at the very least, ―acknowledge the 

existence of the 5,000 acre roadless area‖ that would be capable of a wilderness designation.  

Smith, 33 F.3d at 1079.  Furthermore, it is not enough for the Forest Service to limit its analysis 

to the direct impacts of the proposed action, i.e. the number of acres that will be consumed by 

roads.  NEPA requires that the agency examine the impact that disruption of the roadless values 

in the project location will have on the entire roadless area.  See id. at 1078 (holding that the 

Forest Service must analyze the impacts to lands in addition to the lands that will be logged 

because they ―will no longer be part of a 5,000 acre roadless expanse‖); Sierra Club v. Austin, 82 

Fed. Appx. at 573 (finding an EIS deficient because it ―did not reference the impact of logging 

on unroaded areas contiguous to IRAs [inventoried roadless areas]‖). 

In line with this caselaw, the Forest Service Handbook and the Forest Service‘s NEPA 

implementing regulations require that ―[p]roposals that would substantially alter the undeveloped 

                                                 
3
  While the courts have refrained from creating a per se rule that actions in roadless areas 

require an EIS, see, e.g., Smith, 33 F.3d at 1079, NEPA requires an EIS for ―major federal 

actions significantly affecting the quality of the human environment.‖  42 U.S.C. § 4332(2)(C). 
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character of an inventoried roadless area or potential wilderness area‖ require an EIS.  FSH 

§ 1909.15, 21.2 (effective Sept. 14, 2011); see also, 36 C.F.R. § 220.5(a)(2) (EIS required where 

―Constructing roads and harvesting timber in an inventoried roadless area where the proposed 

road and harvest units impact a substantial part of the inventoried roadless area.‖). 

Two additional factors confirm that Forest Service road construction and well-pad 

clearing activities in roadless areas are likely to result in significant impacts and require analysis 

in an EIS.  First, the 2001 Roadless Area Conservation Rule generally prohibits road 

construction — including temporary roads — in inventoried roadless areas.  The 2001 Roadless 

Rule has been the subject of considerable litigation over the last decade.  In promulgating the 

2001 Roadless Area Conservation Rule and defending the rule in courtrooms throughout the 

country for more than ten years, the Forest Service has made its view clear, based on the 

evidence, that a near total ban on road construction in inventoried roadless areas is essential to 

protect and preserve their unique characteristics.  See Wyoming, 661 F.3d at 1245-46. 

Second, the Forest Service has extensive experience with forest roads, and the agency‘s 

own materials provide a well-supported catalogue of adverse impacts of road construction in 

roadless areas.  The agency has previously recognized that roads in IRAs: 

(a) create ―the greatest likelihood of altering landscapes,‖ ―[o]ften cause 

substantial landscape fragmentation and adverse changes to native plant and 

animal communities,‖ and can ―result in immediate, irretrievable, and long-term 

loss of roadless characteristics;‖ (b) are ―the primary human-caused source of soil 

and water disturbances in forested environments;‖ (c) ―contribute more sediment 

to streams than any other land management activity;‖ (d) are ―major contributors 

to forest fragmentation‖ and the associated disturbance of important wildlife 

habitat;‖ (e) ―convert[ ] large areas of habitat into nonhabitat‖ and ―negative[ly] 

[a]ffect[ ] . . . both terrestrial and aquatic ecosystems;‖ (f) create ―avenues for 

invasion by nonnative invasive plant species that frequently compete with or 

displace native vegetation;‖ and (g) adversely impact threatened and endangered 

wildlife species, through habitat loss, loss of connectivity with other habitats, 

displacement, and access for poaching and illegal collection. 
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Id. (quoting Forest Service, Final EIS, Forest Service Roadless Area Conservation 

Implementation, Proposal to Protect Roadless Areas, 1-16, 3-44, 3-131 – 133, 3-149 – 150, 3-

165, 3-174, 3-181 – 182 (Nov. 2000)).  Cleared pads for methane drainage wells (―MDWs‖), 48 

of which are likely to be constructed in the lease modification areas, will likely have the same 

impacts, if not greater impacts, than road construction. 

C. The Forest Service’s Analysis Of Impacts In The Lease Modification EA Is 

Superficial, Ignores Documented Roadless Values, And Violates NEPA. 

Here, notwithstanding the law, policy and agency practice requiring detailed analysis and 

preparation of an EIS, the Forest Service elected to prepare an EA for the proposed lease 

modifications that offered cursory and superficial discussion of impacts to roadless 

characteristics.  The Forest Service concluded that impacts to the Sunset Roadless Area would 

not be significant because the area is allegedly already ―compromised,‖ and because ―post-

leasing development may temporarily impact roadless character on [only] 24 acres if roads are 

constructed.‖  EA at 111-12; 114.  The agency‘s analysis of the impacts of the lease 

modifications on roadless characteristics is deficient because: (1) the Forest Service fails to focus 

its analysis of roadless impacts at the appropriate spatial scale to identify impacts to the Sunset 

Roadless Area; (2) the Forest Service ignores its own 2005 on-the-ground inventory concluding 

that the area possessed uncompromised roadless (and, for much of the area at stake in this 

decision, wilderness) character, and fails to disclose the existence of and impacts to wilderness 

capable lands; and (3) the impacts analysis that the Forest Service did include in the EA reaches 

conclusions about impacts — i.e., that any impacts will be ―temporary‖ and limited to twenty-

four acres — that are superficial, conclusory, and unsupported.  For these reasons, the Forest 

Service‘s EA analyzing the impacts of the proposed lease modifications on the Sunset Roadless 

Area is arbitrary and capricious and violates NEPA‘s obligation that the agency ―consider every 
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significant aspect of the environmental impact of a proposed action.‖ 

1. The Forest Service Fails To Focus Its Analysis At The Appropriate Spatial 

Scale To Recognize Impacts To Roadless Characteristics. 

The Forest Service‘s analysis of the impacts to the roadless character of the Sunset 

Roadless Area is flawed from the outset because the agency did not frame its inquiry at the 

appropriate spatial scale.  Although the Forest Service stated in the EA that ―[f]or roadless 

character, the impact and cumulative area is the lease modifications area,‖ the agency actually 

began its analysis by dismissing any possible impacts to roadless characteristics as irrelevant 

because ―[m]uch of the West Elk Roadless Area (current Forest Plan designation) describes the 

West Elk IRA as having compromised character due to management activities before and after 

1979 including roads, ditches, reservoirs, full-sized trails, etc.‖  EA at 111-12.  In fact, Forest 

Service staff responsible for the EA stated, disparagingly, that ―the roadless character [of the 

area] was considered crappy.‖  Email from Ryan Taylor, GMUG NF, to Niccole Mortensen, 

GMUG NF (March 31, 2011) (emphasis added), attached as Exh. 3.  Yet, the Sunset Roadless 

Area is a ―small subset‖ — 5880 acres — of the West Elk IRA, see EA at 37, the entirety of 

which includes more than 90,000 acres, see U.S. Forest Service, Deer Creek Shaft and E Seam 

Methane Drainage Wells Project FEIS at 128 (Aug. 2007) (―E-Seam Final EIS‖), excerpts 

attached as Exh. 4.  The Forest Service relied on the unspecific and grossly over-broad statement 

that roadless values are compromised somewhere in the much larger West Elk IRA to justify a 

cursory and dismissive analysis of the impacts to the roadless values of the specific 1722 acres 

that will be added in the proposed Lease Modifications and the larger 5880-acre Sunset Roadless 

Area of which the Lease Modifications are a part.  As a result, the agency violated NEPA‘s 

instruction that the agency take a ―hard look‖ at the environmental impacts of its actions — it 

unlawfully elected to take ―no look‖ at the appropriate spatial scale and dismissed possible 
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impacts before even beginning its analysis. 

2. The Forest Service‘s Belief That The Roadless Characteristics Of The 

Proposed Lease Modification Areas Are Compromised Is Contradicted By 

The Agency‘s Own Inventory Results. 

 

The Forest Service‘s belief that the roadless characteristics of the proposed lease 

modification areas are compromised (and ―crappy‖) is directly contradicted by the agency‘s 2005 

on-the-ground assessment of roadless conditions in the North Fork Valley.  See U.S. Forest 

Service, North Fork Valley – Roadless Evaluation at 35-53 (2005), available at 

http://www.fs.fed.us/outernet/r2/gmug/policy/plan_rev/key_findings/roadless/roadless_inventory

_north_fork_valley.pdf (last visited Dec. 30, 2011), attached as Exh. 5.  In 2005, the agency 

conducted an inventory of roadless characteristics throughout most of the West Elk IRA by 

grouping the remaining IRA lands into seven distinct tracts.  See id. at 35 (identifying the Sunset 

Roadless Area as tract no. 23).  The Forest Service observed that within the Sunset Roadless 

Area, ―[t]he lands adjacent to the Wilderness boundary offer a high degree of naturalness‖ and 

―[o]pportunities for remoteness and solitude are present in the vicinity of the wilderness 

boundary.‖  Id. at 49.  The Forest Service concluded that ―[t]he portion of the unit immediately 

adjacent to the wilderness retains the roadless qualities that make it capable of wilderness,‖ and 

the agency‘s inventory map indicates that approximately one-half of the entire 5880-acre area — 

approximately 2940 acres — is capable of supporting wilderness.  See id. at 48-49 (emphasis in 

original).  Furthermore, even though the Forest Service noted that the Sunset Roadless Area is 

proximate to roads and trails at its margins, see id. at 49, the 2005 inventory is devoid of any 

mention of roads, ―ditches, reservoirs, [or] full-sized trails‖ detracting from the Sunset area‘s 

roadless character.  Further, in its inventory analysis, the Forest Service made clear that it 

specifically excluded lands compromised by roads within the West Elk IRA from the 2005 
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inventory.  See id. at 35 (―Lands altered by road construction and timber harvest . . . were 

removed from the inventory.‖ (emphasis added)). 

None of the maps in the Lease Modification EA contradict the 2005 inventory results; 

none of the roads identified on EA‘s maps occur within the proposed lease modification areas.  

See EA at 110, 113.  Further, the Forest Service itself has repeatedly relied on the 2005 inventory 

since 2005.  In 2010, as part of scoping on this project, the Forest Service published a map on its 

website that displays the vast majority of each lease modification area as roadless according to 

the 1970s-era RARE II inventory (the ―Inventoried Roadless Area Boundary‖ on the map) and 

the more recent 2005 inventory (the ―Proposed Colorado Roadless Area Boundary‖ on the 

map).
4
  The Forest Service also relies on the 2005 inventory for its 2011 Colorado Roadless Rule 

Draft EIS, adopting a map that displays the same boundaries for the Sunset Roadless Area as 

those in the 2005 inventory.
5
  For the Forest Service to dismiss Sunset Roadless Area‘s roadless 

character as determined in the 2005 inventory while simultaneously relying on that inventory in 

the EIS for the Colorado Roadless Rule is arbitrary and capricious. 

  

                                                 
4
  See Forest Service, Map, Mtn. Coal Lease Modification (April 2010), attached as Exh. 6, 

available at 

http://a123.g.akamai.net/7/123/11558/abc123/forestservic.download.akamai.com/11558/www/ne

pa/68608_FSPLT1_027748.pdf (last viewed Dec. 30, 2011). 

5
  Compare Exh. 5 at 48 (2005 inventory map) with Forest Service, Map, Grand Mesa, 

Uncompahgre, & Gunnison National Forests AND Manti - La Sal National Forest Inventoried 

Roadless Areas Compared to the Colorado Roadless Areas (2011), attached as Exh. 7, available 

at http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5291711.pdf (last viewed Dec. 

30, 2011). 
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Despite its own fact-finding concerning roadless characteristics of the Sunset Roadless 

Area in 2005, the Forest Service erroneously elected to offer (1) no acknowledgement that the 

Lease Modifications — and the 6.5 miles of road and 48 well pads that any coal mining will 

require — will affect lands that are a capable of supporting wilderness or (2) any analysis of how 

the impacts to the lease area (1722 acres) will affect the larger 5880-acre roadless area or the 

approximately 2940 acres capable of supporting wilderness.  The proposed lease modification 

areas includes lands contiguous with the West Elk Wilderness, see EA at 38, and methane well 

and access road installation on these lands will likely reduce the likelihood of their future 

addition to the existing wilderness area.  The Lease Modifications open the door to development 

where wilderness values are the highest, and will bisect and fragment the entire 5880-acre Sunset 

Roadless Area.  In electing to ignore these impacts, the Forest Service directly contradicted the 

clear instruction of Smith and its progeny and violated NEPA.
6
 

The Forest Service dismisses the 2005 inventory as irrelevant in the Lease Modification 

EA because ―[t]he Sunset Trail Roadless area . . . came about in the Draft Forest Plan Revision, a 

plan that has been rescinded because of litigation over the Planning Rule(s).‖  EA at 37.  

However, that conclusion is illogical: while the Forest Service may have shelved the 2005 Draft 

Forest Plan Revision for reasons having nothing to do with a resource inventory, the agency 

cannot ignore the on-the-ground factual determination that the Sunset Roadless Area possessed 

roadless values that the agency made during that process, particularly not when the Forest 

Service continued to rely on the 2005 inventory in both the 2007 E-Seam Final EIS and the 2011 

                                                 
6
  The Forest Service was aware that the Smith line of cases provided instructive guidance for 

evaluating the impacts to roadless areas in the present case.  See Email correspondence between 

Ken Tu, Regional Environmental Coordinator, Rocky Mountain Region, U.S. Forest Service and 

Ryan Taylor (Mar. 29, 2011) (citing Smith and observing that, generally, it is ―Forest Service 

policy that proposals that would substantially alter the undeveloped character of an inventoried 

roadless area normally require an EIS.‖) (attached as Exh. 3).   
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Colorado Roadless Rule EIS.  There is no evidence in the record that contradicts the Forest 

Service‘s 2005 roadless inventory, nor is there any evidence of any more recent Forest Service 

inventory, or of the identification of any additional roads in the area of the lease modifications.
7
  

Cf. Smith, 33 F.3d at 1078 (―That the land has been released by Congress for nonwilderness use 

does not excuse the agency from complying with its NEPA obligations when implementing a 

land-use program.‖).  The EA‘s statement that ―much of the West Elk roadless area … has 

compromised character due to management activities,‖ EA at 37, apparently refers to areas other 

than the 5,880-acre Sunset Roadless Area; as it refers to the Sunset area that statement is 

unsupported in the record, and directly contradicted by the 2005 inventory.
8
 

  

                                                 
7
  The EA asserts, somewhat equivocally, that: ―Aerial photography indicates that there may be 

remnants of motorized roads or trails in the lease modification area.‖  EA at 109 (emphasis 

added).  While the project record contains one aerial photo, Appellants could locate no photo 

analysis or interpretation in the record.  A review by an expert in photo interpretation performed 

at the request of Appellants found that the vast majority of the Lease Modification area appeared 

to be free from motorized roads or trails.  See Declaration of Douglas C. Pflugh (Dec. 23, 2011), 

attached as Exh. 8 

8
  The EA also alleges that the West Elk IRA‘s roadless character was ―reevaluated in the 2002 

EA for Methane Drainage, as well as the 2008 EIS for E-Seam development,‖ which found the 

area compromised at that time.  EA at 37.  These statements are either irrelevant or false.  It is 

irrelevant as to the 2002 EA because the subsequent 2005 inventory found the Sunset area to 

remain roadless.  It is also irrelevant because road building in the West Elk IRA occurred not in 

the Sunset Roadless Area but in the Coal Creek Mesa area.  E-Seam Final EIS (Exh. 4) at 128.  It 

is false as to the 2008 E-Seam EIS, which did not purport to undertake a roadless inventory but 

relied on the 2005 inventory which the Forest Service here seeks to disparage.  See id. (relying 

on the 2005 ―Roadless Inventory Evaluation of Potential Wilderness Areas‖).  Further, even if 

the E-Seam Final EIS states that the Sunset Roadless Area was ―compromised … within the 

immediate area‖ of the E-Seam proposal, see id., that is not determinative here.  As noted above, 

the Lease Modifications at issue here will intrude into the most pristine, ―wilderness capable‖ 

areas of the Sunset Roadless Area (in sections 11, 14 and 15), which are not directly adjacent to 

the E-Seam project. 
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3. The Forest Service‘s Conclusion About The Impacts To Roadless Values 

– I.e. That They Are ―Temporary‖ And Limited To Twenty-Four Acres – 

Is Superficial, Conclusory, And Contrary To Evidence Before The 

Agency. 

 

The EA concludes that the lease modifications‘ impacts to roadless values would not be 

significant because impacts would allegedly be limited in extent (24 acres) and in time 

(―temporary‖).  EA at 114.  These conclusions are superficial, conclusory, and not supported by 

the information before the agency, and thus are arbitrary and capricious and must be set aside.  

Installation of well pads and access roads in the Sunset Roadless Area will significantly alter the 

character of the lands, yet the Forest Service has elected to ignore the spatial reach of the 

expected impacts on roadless characteristics and has understated their likely duration. 

The Forest Service‘s election to declare impacts to roadless values limited to the 24 acres 

that will actually be cleared and graded for access roads wholly misconstrues the impacts that the 

agency must evaluate in order to comply with NEPA.  First, the agency must accurately portray 

the impacts of the proposed action — road construction may directly consume only 24 acres of 

lands, but it will result in the establishment of a spider-web of roads and well pads throughout 

the Lease Modification areas.  The Forest Service anticipates the installation of 48 methane 

wells, each requiring 1 acre of cleared, level ground, and 6.5 miles of access road construction in 

the Lease Modifications areas over the life of the leases.  See EA at 41.  In general, mines in the 

North Fork Valley require the installation of one methane venting well for every 32-64 tract of 

surface acres over the mine.
9
  The dispersal of approximately 48 methane venting wells 

                                                 
9
  See U.S. Forest Service, Rulemaking for Colorado Roadless Areas, Draft Environmental 

Impact Statement, 108 (July 2008) (―Colorado Rule 2008 DEIS‖), available at 

http://fs.usda.gov/Internet/FSE_DOCUMENTS/fsm8_035972.pdf, (last visited Dec. 30, 2011), 

excerpts attached as Exh. 9; see also U.S. Forest Service Rulemaking for Colorado Roadless 

Areas, Revised Draft Environmental Impact Statement, at 124 (2011) (―Colorado Rule 2011 

Revised DEIS‖) (―between 10 and 20 methane drainage well locations per 640-acre section have 
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connected by 6.5 miles of access roads in the Sunset Roadless Area will convert more than 1,400 

acres of undeveloped, unroaded lands, which is contiguous with the West Elk Wilderness and 

capable of supporting wilderness, into heavily developed lands crisscrossed by roads and well 

pads.  See Figure 3, E-Seam Final EIS, Exh. 4 (illustrating the density of methane venting wells 

at the West Elk Mine to the north of the proposed lease modification areas).  The entire 1,400 

acres of roadless land within the Lease Modifications will likely see their roadless character 

degraded.  Nowhere does the EA address these impacts. 

These are, however, exactly the types of impacts federal courts require federal agencies 

to disclose.  As the Tenth Circuit has noted:  ―the location of development greatly influences the 

likelihood and extent of habitat preservation.  Disturbances on the same total surface acreage 

may produce wildly different impacts on plants and wildlife depending on the amount of 

contiguous habitat between them.‖  New Mexico ex rel. Richardson, 565 F.3d at 706.  Here, the 

Forest Service has made no attempt to address the nature or location of the road and MDW 

network (beyond estimating road mileage and the number of MDWs), although it could readily 

do so, as it did for the E-Seam EIS, and as BLM has done for the road and MDW network 

needed for other coal lease expansions in the North Fork Valley.  See, e.g., BLM, Environmental 

Assessment, Elk Creek East Tract Coal Lease (June 2011) at 9, excerpts attached as Exh. 11.  At 

a minimum, the Forest Service should have – and could have – disclosed the likely general 

location of roads and well pads, based on the location of proposed coal panels underground and 

on past experience with ongoing E-Seam mining. 

  

                                                                                                                                                             

been constructed at the existing mines.  For the purpose of this analysis, it was assumed that 

about three miles of road per section would be needed for methane drainage purposes.‖), 

excerpts attached as Exh. 10. 
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Second, the Forest Service must evaluate the impact of road construction in the proposed 

lease modification areas on the entirety of the 5880-acre Sunset Roadless Area.  See, e.g., Smith, 

33 F.3d at 1078.  Here, the Forest Service has failed to undertake any meaningful analysis of the 

impact of the proposed lease modifications on roadless values.  Instead, it offers the superficial 

and wholly conclusory determination that ―post-leasing development may temporarily impact 

roadless character on approximately 24 acres if roads are constructed.‖  EA at 114.  The Forest 

Service‘s analysis fails to meet NEPA‘s requirements.  See, e.g., Sierra Club v. Austin, 82 Fed. 

Appx. at 573 (finding an EIS deficient for ―[s]imply disclosing the fact that the unique qualities 

of the unroaded areas may be diminished‖ without analysis). 

The EA itself acknowledges that road and well pad construction will result in impacts 

extending decades into the future, impacts that are ―long term‖ rather than temporary.
10

  The 

Forest Service expressly acknowledged that ―based on current mining practices, [ ] about 73 total 

acres of surface disturbance would occur over the life of the lease modifications (expected to be 

about 25 years).‖  See EA at 39.  The EA also admits that reclamation elsewhere in connection 

with the West Elk Mine has, in fact, permanently altered the natural community occurring in the 

reclamation area from oak brush to grassland.  Id. at 107-08.  For the proposed lease 

modification areas, the effect of reclamation efforts will likely be even more pronounced and 

long term because the impacted area is mostly mature forest at higher elevations, where the 

growing season is shorter than in lower oak scrub habitat.  See id. at 77-78 (road and well-pad 

construction is likely to destroy ―approximately 7 acres of oak, 61 acres of aspen, and 7 acres of 

spruce-fir‖ in primarily ―mature/overmature‖ condition).  Nearly 90% of road and MDW 

                                                 
10

  The EA defines ―long-term effects‖ as ―those that would occur after the coal is mined.‖  EA at 

35.  Coal would be mined ―over a period of approximately 3 years.‖  Id. at 38.  Thus the EA 

defines any impact longer than three years to be ―long term.‖ 
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construction will thus likely occur on roadless lands where aspen and spruce-fir more than a 

century old will be chainsawed and removed.  Id.  Not surprisingly in light of the mature forest in 

these areas, the Forest Service concedes that the impacts to vegetation are not temporary: ―This 

project will [ ] not remove habitat permanently from the landscape, but will remove it in the 

short- and mid-term.‖  Id. at 78 (emphasis added).  The EA also recognized that ―the 

construction of access roads and drill pads will result in a long-term loss of forage on about 73 

acres,‖ further underscoring the significant, long-lasting impacts to vegetation.  Id. at 106 

(emphasis added).  The Forest Service cannot logically conclude that clearing mature forest 

vegetation over 73 acres for roads and well-pads will have impacts into the ―mid-term‖ and 

possibly permanently alter the plant community in these areas from forest to grassland, but 

conclude that the impacts to roadless values would, nonetheless, last only a few years.  See EA at 

122-23 (labeling impacts of road and MDW construction ―short-term‖ in part because lands 

would ―revegetate within a few years‖).  

The Forest Service‘s recognition of the long-term impacts to forest vegetation in the lease 

modification areas is echoed by the U.S. Fish and Wildlife Service and by other Forest Service 

analysis for this area.  In its concurrence letter addressing the project‘s impacts to lynx, the Fish 

and Wildlife Service assumed that ―lynx habitat may recover to year-round functionality 

approximately 30-40 years post disturbance.‖  Letter of A. Pfister, FWS to C. Richmond, GMUG 

NF (June 16, 2010) at 3 (emphasis added), attached as Exh. 12).  Further, in a prior NEPA 

document, the Forest Service concluded that road building in roadless areas near the West Elk 

Mine will result in long-term and irreversible impacts to roadless characteristics.  ―Road 

construction and operation‖ affiliated with the E-seam project in roadless areas ―would be 

considered long term, and would impact roadless area character and management long term and 
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diminished [sic] the quality of essential [roadless] criterions/characteristics and values.‖  Exh. 4 

(E-Seam Final EIS) at 150.  The agency further concluded that such road construction would 

result in an ―irreversible and irretrievable commitment‖ of the roadless resource:  ―Cumulative 

loss of roadless character in this portion of the IRA would result in the long term (extending 

beyond life of project estimated at 12 years) loss of manageability and planning consideration for 

this resource.‖  Id. at 152.  The EA offers no explanation for the discrepancy between its 

conclusions and the conclusions of the E-Seam Final EIS (which addressed the same types of 

impacts, from the same mine, near the Sunset Roadless Area) regarding the long-term nature of 

impacts to roadless values from well pad and access road construction. 

Further, the EA‘s conclusion that impacts to the Sunset Roadless Area will be merely 

short-term and temporary is contradicted by the Forest Service‘s Final EIS on the Roadless Area 

Conservation Rule in 2000.  The Forest Service has long recognized that ―temporary‖ roads can 

have significant impacts on unroaded areas, habitat, wetlands, and other values.  The Roadless 

Rule as first proposed did not prohibit temporary road construction.  During the Rule‘s 

environmental analysis, however, the Forest Service concluded that ―[t]emporary road 

construction has most of the same effects as permanent road construction.‖
11

  In fact, the agency 

acknowledged temporary roads may pose an even ―higher risk of environmental impacts‖ 

because they are not constructed to the same standards as other roads.
12

  The Forest Service 

                                                 
11

  The Roadless Area Conservation Final Environmental Impact Statement (Nov. 2000) 

(―Roadless Rule EIS‖) at 3-45 (emphasis added), excerpts attached as Exh. 13, available at 

http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5057895.pdf (last visited Dec. 30, 

2008); see also id. at 2-18 (Forest Service declines detailed study of alternative permitting 

temporary roads because ―[t]he use of temporary roads may have the same long lasting and 

significant ecological effects as permanent roads, such as the introduction of nonnative 

vegetation and degradation of stream channels.‖). 

12
  Id. at 3-30 (―By closing or decommissioning roads after use, the long-term effects on the 

environment are reduced.  On the other hand, while temporary road construction must comply 

http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5057895.pdf
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concluded that temporary roads can result in the ―introduction of nonnative vegetation and 

degradation of stream channels,‖
13

 can cause ―increased risk of surface erosion and landslides‖ 

as well as sedimentation,
14

 can result in ―extensive‖ ―short- and long-term effects on aquatic 

species and habitats,‖
15

 and may cause the loss of rare plant populations,
16

 among other impacts.  

As a result, the Forest Service deliberately prohibited temporary road construction in the final 

Roadless Rule.
17

  The EA offers no explanation for contradicting the 2000 Roadless Area 

Conservation Rule Final EIS on the impacts of ―temporary‖ roads; that contradiction is arbitrary 

and capricious. 

  

                                                                                                                                                             

with law, regulation, and policy, in general, temporary roads are not designed or constructed to 

the same standards as classified roads and are not intended to be part of the National Forest 

System Transportation System.  The results can be a higher risk of environmental impacts over 

the short run.‖). 

13
  Id. at 2-18. 

14
  Id. at 3-55. 

15
  Id. at 3-164. 

16
  Id. at 3-176. 

17
  66 Fed. Reg. 3251 (Jan. 12, 2001) (―[T]he definition of road has expanded to include 

‗temporary road.‘‖).  The Colorado Roadless Rule 2008 Draft EIS is not to the contrary.  That 

draft described routes necessary for coal mining with the oxymoronic term ―long-term temporary 

roads.‖  Colorado Rule 2008 DEIS (Exh. 9) at 47 (―While temporary roads are typically defined 

as short-term roads, roads needed for ... coal operations are defined as long-term temporary 

roads, as they would be expected to be in place throughout the lease period.‖).  And while that 

document states that temporary roads would ―not cause a roadless area to lose its status as a 

roadless area,‖ the fact that the agency would still choose to label the area ―roadless‖ does not 

mean that many of the values of a roadless area – its pristine nature, un-degraded watersheds, 

undisturbed wildlife habitat, etc. – would not be significantly damaged by the construction, 

maintenance, and use over a period of years of these ―long-term ... roads.‖  Id. at 48.  Further, the 

Forest Service admits that the long-term temporary roads are likely to increase off-highway 

vehicle use on routes even if they are ―closed‖ to the public, and that recreational opportunities 

are likely to be damaged.  See id. at 197 (―Unauthorized motorized use of the new temporary 

roads would likely occur and has historically been difficult to control‖); id. at 242 (―Roads built 

... to support energy resource development activities would be more likely to result in a longer 

term change in the recreation setting.‖). 
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D. The Forest Service Must Prepare An EIS For The Proposed Lease 

Modifications. 

In light of foregoing, the impacts of mining the Lease Modifications on the roadless 

characteristics of the Sunset Roadless Area will be extensive in area, long in duration, and will 

likely greatly damage the wilderness capability and roadless nature of the area.  Because these 

impacts will, by any measure, be substantial and significant, the Forest Service must prepare an 

EIS.  42 U.S.C. § 4332(2)(C) (NEPA requires EIS for ―major federal actions significantly 

affecting the quality of the human environment‖).  Whether or not an action is significant for 

NEPA purposes requires consideration of the action‘s context and intensity.  See 40 C.F.R. 

§ 1508.27.  In addition to other factors, the Forest Service must consider the following in 

evaluating the intensity of a proposed action: (a) the ―[u]nique characteristics of the geographic 

area such as proximity to historic or cultural resources, park lands, prime farmlands, wetlands, 

wild and scenic rivers, or ecologically critical areas,‖ (b) the ―degree to which the action may 

establish a precedent for future actions with significant efforts or represents a decision in 

principle about a future consideration,‖ and (c) ―[w]hether the action threatens a violation of 

Federal, State, or local law or requirements imposed for the protection of the environment.‖  Id.  

Here, the Forest Service has documented roadless characteristics in the Sunset Roadless Area 

and determined that it is capable of supporting wilderness.  Authorizing road construction in 

IRAs, particularly those with known wilderness potential, represents a significant ―decision in 

principle‖ in apparent contravention of the 2001 Roadless Area Conservation Rule.  The action 

also threatens to violate the Roadless Rule (upheld by the Tenth Circuit just days before the 

Lease Modification decision) and the Northern District of California‘s injunction requiring that 

the Forest Service comply with that rule.  The presence of these factors requires an EIS for the 

Lease Modifications. 
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Further, the Forest Service should have prepared an EIS because attorneys for the project 

proponent – Arch Coal – acknowledged and requested that the Forest Service do so.  Letter of M. 

Drysdale to GMUG National Forest (May 21, 2010) at 3, attached as Exh. 14.  Arch‘s attorneys 

suggested that the controversy surrounding impacts to roadless character might counsel the 

Forest Service to prepare an EIS.  Id.  In addition, Arch‘s attorneys argued that the Forest Service 

should complete an EIS for the Lease Modifications because the Forest Service had done so for 

the E-Seam MDW project, which ―involves virtually identical impacts.‖  Id.  It is arbitrary and 

capricious for the Forest Service to complete an EIS for a neighboring lease development 

decision, but not for this Lease Modification decision.  Similarly, the Forest Service completed 

an EIS for the 1,500-acre Dry Fork coal leasing decision for the West Elk Mine, but completed a 

mere EA for this larger Lease Modification without explanation.  See E. Zukoski, Earthjustice to 

C. Richmond, USFS (May 20, 2010) at 19, attached as Exh. 15 (―Appellants‘ Comment 

Letter‖).
18

 

II.  THE FOREST SERVICE VIOLATED NEPA BY FAILING TO ANALYZE A 

RANGE OF REASONABLE ALTERNATIVES. 

A. The Forest Service Must Analyze A Range Of Reasonable Alternatives. 

When the Forest Service issues an EA, it must take a ―hard look‖ at the project‘s 

environmental impacts and the information relevant to its decision.  Forest Guardians v. U.S. 

Fish & Wildlife Serv., 611 F.3d 692, 711–12 (10th Cir. 2010).  In taking the required ―hard 

look,‖ an EA must ―study, develop, and describe‖ reasonable alternatives to the proposed action.  

42 U.S.C. § 4332(2)(E); Native Ecosystems Council v. U.S. Forest Serv., 428 F.3d 1233, 1245 

(9th Cir. 2005); 40 C.F.R. § 1508.9(b) (an EA ―[s]hall include brief discussions ... of 

                                                 
18

  In addition, the Forest Service‘s decision to approve a lease without no surface occupancy 

stipulations runs afoul of federal caselaw mandating EISs in such instances.  See Appellants‘ 

Comment Letter (Exh. 15) at 17-19. 
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alternatives‖).  This alternatives analysis ―is at the heart of the NEPA process, and is ‗operative 

even if the agency finds no significant environmental impact.‘‖  Diné Citizens Against Ruining 

Our Env‘t v. Klein, 747 F. Supp. 2d 1234, 1254 (D. Colo. 2010) (quoting Greater Yellowstone 

Coal. v. Flowers, 359 F.3d 1257, 1277 (10th Cir. 2004)), appeal dismissed, No. 11-1004, 2011 

WL 3793969 (10th Cir. Aug. 26, 2011); see also 40 C.F.R. § 1502.14.  Accordingly, ―[i]nformed 

and meaningful consideration of alternatives‖ is ―an integral part of [NEPA‘s] statutory scheme.‖  

Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228 (9th Cir. 1988). 

When an agency prepares an EA, ―all reasonable alternatives‖ must be considered and an 

alternative is generally reasonable if it advances the purpose of the proposed project.  Native 

Ecosystems Council, 428 F.3d at 1245–47 (emphasis added); see also Davis, 302 F.3d at 1122 

(rejecting an EA that only discussed the proposed alternative and a no action alternative); Bob 

Marshall Alliance, 852 F.2d at 1229 (agency must analyze a range of reasonable alternatives 

―whether or not an EIS is also required‖); Wilderness Soc‘y v. Wisely, 524 F. Supp. 2d 1285, 

1309 (D. Colo. 2007) (NEPA‘s alternative analysis requirement ―ensures that [BLM] has 

considered all possible approaches to, and potential environmental impacts of, a particular 

project‖) (emphasis added).  When eliminating an alternative from consideration in an EA, an 

agency must provide an ―appropriate‖ explanation ―as to why an alternative was eliminated.‖  

Native Ecosystems Council, 428 F.3d at 1245–46; see also Wilderness Soc‘y, 524 F. Supp. 2d at 

1309.  Further, despite the latitude afforded agencies to identify the purpose and scope of the 

NEPA evaluation and, therefore, the range of reasonable alternatives considered in an EA or EIS, 

courts are reluctant to reduce the NEPA analysis to a ―binary choice between granting or denying 

an application.‖  Save Our Cumberland Mountains v. Kempthorne, 453 F.3d 334, 345 (6th Cir. 

2006). 
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Finally, the alternatives that a federal agency analyzes in an EA should include an 

alternative with the potential to reduce or eliminate adverse impacts.  See, e.g., Davis, 302 F.3d 

at 1122.  In a mineral leasing case that is instructive here, the district court in Wilderness Society 

v. Wisely rejected a ―binary‖ EA — i.e. the EA considered in detail only the proposed action and 

a no-action alternative — because the agency failed to evaluate a ―middle-ground compromise‖ 

recognizing the competing ―energy development and conservation characteristics‖ of the lands at 

issue: 

The Court cannot say that the failure to consider a ―no surface occupancy‖ 

alternative was harmless.  Given its plausibility (at least on the instant record), 

and its mix of energy development and conservation characteristics, the ―no 

surface occupancy‖ alternative presented a potentially appealing middle-ground 

compromise between the absolutism of the outright leasing and no action 

alternatives. 

 

Id. at 1312.   

The Lease Modification EA examined in detail only two alternatives: (1) the ―no action‖ 

alternative, in which neither coal lease would be modified; and (2) the ―Proposed Action‖ 

alternative, in which the Forest Service would consent to both Lease Modifications requested by 

MCC.  EA at 11.  The Forest Service considered no middle ground – no alternative that would 

permit MCC to remove some, but not all, the coal it could remove under the ―Proposed Action‖ 

alternative; no alternative that would permit some, but not all, of the surface disturbance 

anticipated to occur under the ―Proposed Action‖ alternative; and no alternative that would grant 

one lease modification, but not the other.  Because the EA analyzed the proposed project and the 

no action alternative, but eliminated from consideration every alternative with the potential to 

reduce impacts to roadless characteristics in the Sunset Roadless Area, to limit any surface 

impacts, or to reduce but not eliminate the volume of coal made available to MCC, the Forest 

Service analysis is arbitrary and capricious. 
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B. The Forest Service Violated NEPA By Failing To Analyze A Reasonable 

Alternative That Would Approve One Lease Modification But Deny The 

Other. 

In the Forest Service‘s scoping letter for the lease modifications, the agency characterized 

its decision as whether or not to approve each of the two proposed lease modifications 

independently.  The scoping notice stated that: 

the Responsible Official will review the proposed action, the other alternatives, 

and the environmental consequences in order to decide the following: 

 

 Whether or not to consent to the BLM modifying existing federal coal 

Lease COC-1362 by 800 acres; 

 Whether or not to consent to the BLM modifying existing federal coal 

Lease COC-67232 by 922 acres;  

 Prescribe conditions (stipulations) needed for the protection of non-coal 

resources. 

See U.S. Forest Service, Opportunity to Comment, Modifications to Federal Coal Leases COC-

1362 and COC-67232 (April 14, 2011) at 2, attached as Exh. 16.  The EA similarly defines the 

Forest Service‘s ―decision framework‖ as ―whether or not‖ to approve each individual lease 

modification.
19

 

However, the Forest Service eliminated an alternative that would have approved one 

lease modification and not the other from detailed consideration because ―[t]he environmental 

consequences from [this alternative] [were] already covered by consideration of the No Action 

Alternative and the Proposed Action and by the Decision Framework of having to make a 

                                                 
19

  See EA at 4 (emphasis added): 

―Given the purpose and need, the Authorized Officer will review the proposed action, the 

other alternatives, and the environmental consequences in order to decide the following: 

• Whether or not to consent to the BLM modifying existing Federal Coal Lease COC-1362 

by adding 800 acres according to the Federal Coal Leasing Amendments Act of 1976; 

• Whether or not to consent to the BLM modifying existing Federal Coal Lease COC-

67232 by adding 922 acres according to the Federal Coal Leasing Amendments Act of 

1976; 

• Prescribe stipulations needed for the protection of non-mineral resources by determining 

if the existing stipulations on the parent lease are sufficient….‖ 
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decision on each lease parcel.‖  EA at 28.  The Forest Service apparently believes that it has 

already conducted a sufficient analysis under the proposed action and no action alternatives to 

disclose the impacts of a ―middle ground‖ alternative.  But neither ―No Action‖ nor the 

―Proposed Action‖ alternative considered the possibility that the Forest Service would approve 

only one lease modification. 

Further, the detailed analysis provided for the ―Proposed Action‖ alternative assumes 

impacts across both lease modification areas, making it impossible to determine what the impacts 

of modifying only one of the leases would be.  None of the surface impacts from road or MDW 

construction or subsidence are mapped or broken down by those impacts that result from one or 

the other lease modification; none of the impacts to waters, wildlife, habitat or recreation explain 

what impacts would occur as a result of mining one lease modification area but not the other.  

Nor does the Geologic and Engineering Report and Maximum Economic Recovery Report 

(―GER/MER‖) contained in the EA even reveal how much recoverable coal could be removed 

each lease modification.  See EA at 137-140. 

However, Arch Coal‘s application for the Lease Modifications – buried in the project 

record – does indicate that more than 90% of the coal in the two lease modification lies in the 

easternmost lease – C-1362.  Ark Land Co.‘s proposal was for MCC to mine 9.2 million tons of 

coal on lease modification C-1362, but a mere 841,000 tons of coal on lease modification COC-

67232.
20

  While the Forest Service analyzed a configuration of lease modification for COC-

67232 that is about 160 acres larger than Ark Land Co. originally proposed, it seems unlikely 

                                                 
20

  Ark Land Co., Application to Modify Federal Coal Leases C-1362 and COC-67232 (Jan. 19, 

2009) at 1 (―Lease Mod. Application‖), attached as Exh. 17. 
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that that added acreage resulted in much more additional coal.
21

  Further, given that MCC is 

mining panels starting in the northwest and moving southeast, it would appear logical to drop 

Lease Modification COC-67232 if one were to drop only one modification, because dropping 

that Lease Modification would not appear to interfere with MCC‘s ability to mine Lease 

Modification C-1362.
22

 

An alternative that would approve Lease Modification C-1362, but deny Lease 

Modification COC-67232, could result in MCC obtaining more than 90% of the coal it seeks, 

while resulting in damage to less than half of the roadless lands at issue and potentially 

protecting virtually all of the ―wilderness capable‖ land identified in the 2005 inventory of the 

Sunset Roadless Area (since nearly all, if not all of those wilderness capable lands lie within 

Lease Modification COC-67232).
23

  This is exactly the kind of trade-off, or ―middle ground‖ 

alternative that courts have required agencies to consider.
24

  Unfortunately, neither the Forest 

Service, nor BLM, nor the public knows the exact nature of the trade-off because the Forest 

Service failed to analyze it, contrary to the agency‘s assertion in dismissing this alternative from 

detailed consideration.
25

 

                                                 
21

  Compare Lease Mod. Application (Exh. 17) (COC-67232 lease modification = 762 acres) 

with EA at 3 (COC-67232 lease modification = 922 acres). 

22
  A map of MCC‘s proposed mining panels in the project files demonstrates this orientation.  

See MCC, Map, Projected and Maximum E-Seam Mine Layout (July 23, 2010), attached as 

Exh.  18. 

23
  See 2005 roadless and wilderness inventory map, Exh. 5 at 48. 

24
  Such an alternative might also result in less methane pollution, since methane concentrations 

in coal seams generally increase with overburden.  The lands within Lease Modification C-1362 

are generally lower elevation (and thus have less overburden) than those in Lease Modification 

COC-67232. 

25
  The Forest Service‘s apparent decision to merge these two Lease Modifications into a single, 

indivisible lease modification that can only be analyzed as a 1,700-acre whole not only violates 

NEPA, it could also be construed as violating the 2005 Energy Policy Act‘s prohibition on lease 

modifications larger than 960 acres. 
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C. The Forest Service Violated NEPA By Failing To Analyze Reasonable 

Alternatives To Reduce Surface Impacts From Coal Mining. 

Because the proposed lease modifications are slated for roadless as well as wilderness 

capable lands in the Sunset Roadless Area, the Forest Service must consider other reasonable 

alternatives that would reduce surface impacts, such as including lease stipulations that 

prohibiting road and MDW well pad construction on slopes greater than 40%, see EA at 30, or, 

to the extent possible, provide a buffer for the West Elk Wilderness and wilderness capable lands 

in the Sunset Roadless Area, see id. at 29.  The Forest Service cursorily dismisses both of these 

alternatives based on the existence of other stipulations.  For example, the agency dismisses a 

buffer alternative because ―the Proposed Act includes a stipulation that addresses development 

scenarios for Roadless Areas.‖  Id. at 30.  However, the existence of other stipulations does not, 

without supporting analysis, satisfy the agency‘s obligation to consider alternatives that would 

minimize the impacts to roadless characteristics in the Sunset Roadless Area.
26

  The Forest 

Service erroneously dismisses these alternatives from further evaluation in the EA and violates 

NEPA. 

Further, the EA erroneously and repeatedly dismissed a number of alternative stipulations 

that would have provided greater protection for surface resources (such as trails, wilderness, 

steep slopes, etc.) on the grounds that: ―Without rationale tied to Forest Plan, land status 

classification, or other standards, addition of this stipulation would appear to be arbitrary and 

capricious.‖  EA at 29-30.  The Forest Service ignores the fact it has the authority to amend its 

Forest Plan to adopt new stipulations as part of a project level decision.  Thus, the Forest Service 

                                                 
26

  Further, the ―roadless‖ stipulation included in the DN/FONSI may provide no protection at all 

to roadless area, merely requiring that roadless lands shall be subject to future rules for roadless 

areas.  FONSI at 31.  It is not even clear from the stipulation‘s wording whether it will have any 

impact at all on future Forest Service decisions (if any) impacting the area. 
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could – and should – have analyzed alternatives to adopt stipulations more protective of forest 

surface resources, even if doing so would require a Forest Plan amendment. 

D. The Forest Service Violated NEPA By Failing To Analyze Reasonable 

Alternatives To Reduce The Methane Pollution From The Coal Lease 

Modifications. 
 

Despite the substantial GHG emissions that will result from the Forest Service‘s consent 

to the Lease Modifications – which the EA estimates will have the heat-trapping impacts of as 

much as 575,000 tons of CO2 per year for over a year – the EA failed to analyze in sufficient 

detail alternatives that would reduce these emissions.
27

  These substantial methane emissions will 

occur without controls or effective mitigation while the Lease Modification areas are mined.  

This is significant.  Both the U.S. Environmental Protection Agency (―EPA‖) and the Council on 

Environmental Quality (―CEQ‖) have concluded that projects and sources with GHG emissions 

of 100,000 tons or less of CO2e per year – a far lower amount than the lease modifications are 

predicted to cause – are significant and should be subject to controls and increased analysis.
28

 

The U.S. Supreme Court has noted that the harms caused by climate change ―are serious 

and well recognized,‖ while EPA has stated that the ―root cause‖ of climate change is the 

elevated concentrations of GHGs resulting from anthropogenic activities such as burning coal.  

See Massachusetts v. EPA, 549 U.S. 497, 521 (2007); 74 Fed. Reg. 66,496, 66,517–18 (Dec. 15, 

2009) (EPA‘s Endangerment Finding).  Accordingly, President Obama, Secretary of the Interior 

Salazar, and former Colorado Governor Ritter have issued orders calling for a reduction in GHG 

                                                 
27

  EA at 49.  As described below, the EA‘s methane emission estimates, based on May 2010 

methane and coal production figures, are likely low.  See infra at 71-73. 

28
  75 Fed. Reg. 31,514, 31,516 (June 3, 2010) (under EPA‘s Tailoring Rule, sources that emit 

over 100,000 tons per year of CO2e are ―major sources‖ subject to controls); CEQ, Draft 

Climate Change Guidance (Feb. 18, 2010) at 3 & n.2, attached as Exh. 19 (noting that a 25,000 

tons per year CO2e threshold provides agencies with a ―useful indicator‖ of significant climate 

change impacts under NEPA warranting additional analysis). 
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emissions by federal and state agencies.
29

  Secretary Salazar has declared that the Department of 

the Interior ―is responsible for helping protect the nation from the impacts of climate change.‖
30

  

The Forest Service‘s failure to analyze reasonable alternatives to limit GHGs while consenting to 

the Lease Modifications ignores all of this guidance and results in an inadequate consideration of 

a substantial environmental question of material significance to the proposed action, violating 

NEPA. 

In the challenged EA, the Forest Service admits that climate change will harm the 

GMUG National Forest.  The EA concludes that ―Projected Climate Change‖ will have 

numerous ―Potential Consequences to Resource Values‖ on the Forest, including: ―Decreased 

summer stream flows;‖ ―Potential change to aquatic species reproductive triggers or success;‖ 

―Increased risk to channel and floodplain infrastructure from higher runoff;‖ ―Increased risk to 

riparian habitat/floodplains from higher flows;‖ ―Decreased dissolved oxygen in lower elevation 

streams during the summer;‖ ―Aquatic biota mortality and even loss of populations;‖ ―Reduced 

riparian vegetation health and vigor;‖ ―Increased landslides and slumps on geologically unstable 

areas.;‖ ―Increased potential damage to saturated roadbeds;‖ ―Reduced aquatic habitat in summer 

and fall;‖ ―Increased erosion associated with natural disturbances associated with drought (e.g. 

fire);‖ ―Increased plant stress and susceptibility to insect and disease mortality;‖ and ―Reduced 

wetland/riparian function.‖  EA at 55-56.  Based on the potential for these and other harms to the 

Forest‘s resources arising from climate change, Supervisor Richmond nearly four years ago 

pledged that the Forest would ―continue to ‗lead the charge‘ with our partners to explore options 

[for coal mine methane mitigation] because it is the right thing to do for the environment.‖  See 

                                                 
29

  See Exec. Order No. 13514 (Oct. 5, 2009), reprinted in 74 Fed. Reg. 52117 (Oct. 8, 2009); 

Interior Secretary Order No. 3289 (Sept. 14, 2009), attached as Exh. 20; Colo. Exec. Order No. 

D 004 08 (Apr. 22, 2008), attached as Exh. 21. 

30
  Interior Secretary Order No. 3289, at 2 (Exh. 20). 
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C. Richmond, ―Capturing methane released by mines is a work in progress,‖ Grand Junction 

Sentinel (Mar. 23, 2008), attached as Exh. 22. 

Despite the significant impacts the EA predicts that climate change will likely have on 

the GMUG National Forest, and the Forest Supervisor‘s commitment to ―lead the charge‖ in 

―explor[ing] options‖ that would reduce the level of wasted methane from coal mines, the Forest 

failed to analyze adequately such measures for this project.  This is particularly disappointing 

because the Forest Service‘s failure to adequately analyze measures to reduce methane pollution 

is a lose-lose-lose proposition:  it results in needless and damaging pollution; it represents a 

waste of a valuable federal resources; it represents a loss of royalties to state and county 

governments due to the failure to sell federal methane; and it represents a lost opportunity to 

create jobs in the area to construct and operate methane pollution reduction devices.  It also 

means that mines in the North Fork Valley continue to lag behind mines in Alabama, the U.K., 

Australia, China, and many other countries in caring for the environment.  Far from ―leading the 

charge,‖ as Supervisor Richmond promised, the GMUG National Forest seems content to sit on 

its hands. 

1. The EA Fails To Analyze Oxidation Of Ventilation Air Methane As A 

Reasonable Alternative To Reduce The Lease‘s Methane Pollution.  

The Lease Modifications are expected to prolong the West Elk Mine‘s life for 1.6 years.  

EA at 38 (―E seam coal reserves in the modifications represent about 1.6 years of additional coal 

reserves based on the rate of mining currently employed at the West Elk Mine‖).  Methane 

pollution from the Mine‘s ventilation system will thus continue for that period.  The largest 

source of methane emissions from approving the Lease Modifications will likely be from the 

Mine‘s ventilation system.  This methane pollution, known as ventilation air methane (―VAM‖), 

is distinct from methane removed by methane drainage wells (―MDWs‖).  VAM makes up over 
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half of all coal mining emissions in the United States and worldwide; data from the West Elk 

Mine from early 2010 showed that VAM constituted 4 million of the Mine‘s total of 7.5 million 

cubic feet of daily methane emissions.  See Exh. 1 (MCC 2010 First Quarter Methane Release 

Report). 

VAM mitigation measures are technically and economically feasible; such measures have 

been adopted at coal mines elsewhere in the United States and around the world.
31

  VAM cannot 

be flared because the concentrations of methane in ventilation air are too dilute, so other 

technologies must be used to combust VAM.  EPA and others report, however, that technology is 

available and is being successfully employed to reduce 95% or more of VAM emissions from 

numerous coal mines.
32

 

EPA‘s Coalbed Methane Outreach Project has identified at least four VAM oxidation 

projects that are completed, underway, or planned across the United States that utilize oxidation 

to eliminate VAM.
33

  EPA has also compiled additional examples of technologies that use or 

destroy VAM in coal mines in the U.S. and around the world.
34

  For example, a coal mine in 

                                                 
31

  See, e.g., J.M. Somers & H.L. Schultz, Coal mine ventilation air emissions: project 

development planning and mitigation technologies 116–21 (2010), attached as Exh. 23. 

32
  See, e.g., Durr Envtl. & Energy Sys., Securing Your VAM Investment with Proper RTO 

Technology 4 (2010), attached as Exh. 24; EPA, Ventilation Air Methane (VAM) Utilization 

Technologies (2009), attached as Exh. 25; Deborah A. Kosmack, Capture and Use of Coal Mine 

Ventilation Air Methane 79 (2009), excerpts attached as Exh. 26; Appellants‘ Comment Letter 

(Exh. 15) at 91-92. 

33
  Pamela Franklin et al., EPA, EPA Activities to Promote Coal Mine Methane Recovery, at 

unnumbered slide 5 (2010), attached as Exh. 27.  The four projects include:  the CONSOL 

Windsor Mine (closed) (MEGTEC vocsidizer); Jim Walter Resources Mine No. 4 (Biothermica 

VAMOX); CONSOL McElroy mine in West Virginia (Durr Ecopure technology) – to go online 

in the second quarter of 2011; and CONSOL Enlow Fork mine in Pennsylvania – scheduled to be 

operational in late 2010.  Further, as explained below, MSHA data demonstrates that VAM 

oxidation is likely technically feasible at the Elk Creek Mine.  See EPA, U.S. Underground Coal 

Mine VAM Exhaust Characterization 1, 11, attached as Exh. 28. 

34
  EPA, VAM Utilization Technologies at 1-4 (Exh. 25). 
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Australia uses VAM to generate power, and at least five VAM projects in China will begin 

operations in the next two years, including a project that will generate electricity from VAM.
35

 

The Forest Service must consider ―all possible approaches to, and potential 

environmental impacts of, a particular project.‖  Wilderness Soc‘y, 524 F. Supp. at 1309 

(emphasis added).  Granting MCC consent for the Lease Modifications while requiring MCC to 

put in place VAM controls to reduce methane emissions clearly represents one possible approach 

to MCC‘s request for the lease expansions.  These technologies and controls are ―alternatives‖ to 

the proposed action – they would, when combined with the proposed action, achieve the basic 

aims of the proposed action by different means, while eliminating or lessening the adverse 

environmental consequences of that action. 

Despite the multiple examples of successful VAM mitigation measures, the Forest 

Service eliminated from detailed study an alternative that would require MCC to mitigate or 

eliminate VAM emissions.  EA at 27-28.  Data and independent research demonstrate that VAM 

reduction technologies may likely be technically feasible at the West Elk Mine.  Data prepared 

for MCC shows that the Mine is producing methane in sufficient concentrations to operate a 

VAM oxidizer at least part of the time.  These data show methane concentrations ranging from 

0.15% to 0.31%.
36

  While in general, the higher the methane concentration the more economical 

VAM becomes, VAM oxidizers are proven to operate reliably at concentrations as low as 0.2%.  

For example, an EPA report dated 2010 concluded that ―one technology (the thermal flow-

                                                 
35

  See, e.g., BHP Billiton, World‘s First Power Plant to Use Coal Mine Ventilation Air as Fuel, 

attached as Exh. 29; EPA, Coalbed Methane Extra, Summer 2010, at 4, attached as Exh. 30; 

EPA, Coalbed Methane Extra, Dec. 2009, at 2, attached as Exh. 31; Comment Letter (Exh. 15) at 

91. 

36
  Verdeo Group, Inc., Ventilation Air Methane Oxidation Feasibility Study: Evaluation of 

Technical and Economic Project Viability at the West Elk Mine, at 3, 9 (September 2009), 

attached as Exh. 33; MCC, West Elk Mine E-Seam Gas Economic Evaluation Report, at 17 

(Sept. 24, 2009) (―R2P2‖), attached as Exh. 34. 
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reversal reactor or TFRR) has been proven to operate reliably on VAM, even at concentrations as 

low as 0.2 percent.‖
37

  MEGTEC‘s brochure states that its VAM destruction technology can 

generate heat or energy with volumes as low as 0.3% methane, and at varying volumes of VAM.  

Modular systems allow a mine to purchase the right number of VAM oxidizers for the volume of 

VAM for which the VAM wishes to remediate methane pollution.
38

  Biothermica states that its 

―VAMOX‖ VAM destruction system ―[a]ccepts a broad methane level range (0.2% to more than 

1%).‖
39

  Further, a 2010 study prepared by Ph.D. economist Thomas Power suggests that the low 

level of methane in West Elk‘s VAM may be a transitory phenomenon, and that there may be 

ways MCC can alter its ventilation system to produce VAM at concentrations that could be 

combusted.
40

 

The EA dismisses VAM reduction as an option for a number of reasons.  But all of the 

EA‘s excuses lack support.  The EA‘s failure to fully and fairly evaluate an alternative that 

would include a requirement that MCC reduce or eliminate methane in VAM emissions is 

arbitrary and capricious and must be set aside.  See Wilderness Soc‘y., 524 F. Supp. 2d at 1311 

                                                 
37

  EPA, U.S. Underground Coal Mine VAM Exhaust Characterization at 1 (Exh. 28).  See also 

id. at 13 (―If the concentration of methane entering flow-reversal reactors is high enough (i.e. ≥ 

0.2 percent), the proper amount of heat will be released into the oxidizer bed to support ongoing 

auto-oxidation of incoming VAM without the need for any supplemental fuel.‖); J.M. Somers & 

H.L. Schultz (Exh. 23) at 120 (showing 6 technologies that oxidize VAM where methane 

concentrations are 0.25% or lower). 

38
  MEGTEC, Ventilation Air Methane (VAM) Processing, MEGTEC Solutions for VAM 

Abatement, Energy Recovery & Utilization, attached as Exh. 35, and available at 

http://www.megtec.com/documents/MEGTEC%20Ventilation%20Air%20Methane%20(VAM)

%20Processing.pdf (last viewed Sept. 26, 2011). 

39
  Biothermica, VAMOX, Create Value from VAM, attached as Exh. 36, and available at 

http://www.biothermica.com/brochure_pdf/vamox_2010_en.pdf (last viewed Sept. 26, 2011). 

40
  See T. Power, et al., An Economic Analysis of the Capture and Use of Coal Mine Methane at 

the West Elk Mine, Somerset, Colorado (Jan. 7, 2010) at 22-23 (―Power 2010 report‖), attached 

as Exh. 37. 



WildEarth Guardians et al. Appeal of DN for Federal Coal Lease Modifications COC-1362 & COC-67232 Page 34 

(holding that BLM violated NEPA for failing to ―adequately explain why the … alternative was 

dropped‖). 

First, the EA asserts that ―[a]lternatives that address VAM destruction are duplicative of 

the Proposed Action as this is a possible mitigation measure that may be implemented by MCC if 

the coal is mined in this particular area.‖  EA at 27.  The Forest Service is apparently taking the 

position that the agency can only require measures to reduce the environmental impacts of the 

Lease Modifications if those measures occur on the lease parcels themselves.  The Forest Service 

provides no support for this contention.  The Forest Service has the authority to ―attach[] … 

appropriate lease stipulations‖ to a lease modification and, in fact, if existing stipulations are 

insufficient for the protection of non-mineral resources, then it must prescribe additional 

stipulations that will protect non-mineral resources.  43 C.F.R. § 3432.3(d); EA at 13.  The 

Forest Service fails to explain what provision of law or policy requires that these stipulations 

preventing harm to the lease modification area must require the lease-holder to implement 

mitigation measures within the lease parcel.  In any event, the EA certainly fails to provide an 

explanation for why this would be so.  Further, agencies often require off-site mitigation for on-

site damage; this often occurs with respect to wetlands or endangered species.  See, e.g., Nat‘l 

Wildlife Fed‘n v. Nat‘l Marine Fisheries Serv., 422 F.3d 782 (9th Cir. 2005) (addressing off-site 

measures to lessen impacts of dam operation on imperiled salmon); Kootenai National Forest, 

Record of Decision, Rock Creek Project (June 2003) at 28-33, excerpts attached as Exh. 38. 

Second, the EA states that ―[l]ease addendums have been added to the parent leases and 

would be carried forward to the lease modifications that address this possible mitigation 

measure,‖ but that MCC would have to design the measure itself.  EA at 27; see id. at 24-26 

(lease addendums).  However, these lease addendums do not address the reasonable alternative 
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proposed here, which is to grant MCC consent for the Lease Modifications while requiring MCC 

to put in place VAM controls to reduce methane emissions.  Rather, the addendum/stipulation 

only provides that MCC should implement the VAM controls if ―economically feasible.‖
41

  Id. at 

24.  Furthermore, because this addendum/stipulation, in its current form, fails to adequately 

protect non-mineral resources, the EA‘s reasoning is also inconsistent with the Forest Service‘s 

mandate to include stipulations to protect non-mineral resources.  See id. at 13.
42

 

Third, the EA asserts that the VAM control alternative is outside the jurisdiction of the 

Forest Service, and thus that the agency lacks the authority to require methane abatement 

measures.  EA at 27.  However, this assertion ignores the Forest Service‘s broad authority to 

―attach[] … appropriate lease stipulations‖ to a lease modification.  43 C.F.R. § 3432.3(d) 

(emphasis added); see also EA at 13 (requiring that the Forest Service ensure all stipulations 

                                                 
41

  Though the stipulations do not expressly refer to the use of VAM control measures, Table 2.1 

of the EA, which outlines the lease stipulations/addendums, refers to ―[m]ethane [f]laring, 

[c]apture/[u]se or other alternatives to venting.‖  EA at 24.  VAM control measures would fall in 

the ―use‖ or ―other alternatives‖ categories provided in the stipulations.  In addition, the EA itself 

explicitly states that the lease addendums address this mitigation measure.  Id. at 27. 

42
  While the Forest Service argues that the methane flaring, capture/use, or venting alternatives 

are ―duplicative of the Proposed Action as th[ese] [are] … possible mitigation measure[s] that 

may be implemented by MCC‖ and proposes to extend the stipulation concerning these 

alternatives to the Lease Modification areas, the agency fails to examine at all the potential 

impacts, both positive and negative, of implementing those mitigation measures.  See EA at 24-

27.  (For example, VAM destruction may require some additional infrastructure at the site of the 

Mine‘s existing ventilation facilities.)  NEPA requires that agencies analyze in detail the direct, 

indirect, and cumulative impacts of a proposed agency action.  40 C.F.R. §§ 1508.7, 1508.8.  

This inquiry must include, as early as possible, an analysis of ―direct effects,‖ which are ―caused 

by the action and occur at the same time and place,‖ as well as ―indirect effects,‖ which are ―later 

in time or farther removed in distance, but are still reasonably foreseeable.‖  40 C.F.R. 

§§ 1508.08; see Idaho Sporting Cong. v. Rittenhouse, 305 F.3d 957, 963 (9th Cir. 2002) (―NEPA 

regulations and caselaw require disclosure of all foreseeable direct and indirect impacts‖ of a 

proposed action); New Mexico ex rel. Richardson, 565 F.3d at 718 (agencies must disclose ―all 

‗reasonably foreseeable‘ impacts ... at the earliest practicable point‖).  Therefore, by failing to 

analyze the direct, indirect, and cumulative impacts of such potential mitigation measures on 

surface use and disturbance, air quality and climate change, vegetation, threatened and 

endangered species, and other forest land resources, the Forest Service violated NEPA. 
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needed to protect non-mineral resources are included).  It also ignores the fact that these Lease 

Modifications will add to climate change, which the Forest Service admits may harm GMUG 

National Forest resources across the Forest (including within the Lease Modification areas).  See 

supra at 29.  Given that the unnecessarily uncontrolled methane pollution facilitated by the 

Forest Service‘s consent to the Lease Modification will add to climate change pollution in a 

substantial way, the agency has authority to take steps to lessen that potential harm to the 

agency‘s surface resources.
43

 

Moreover, even if the Forest Service lacked jurisdiction over this measure, the agency 

may not fail to consider a reasonable alternative for this reason.  NEPA regulations require that 

in evaluating all reasonable alternatives, the agency ―shall include reasonable alternatives not 

within the jurisdiction of the lead agency.‖ 40 C.F.R. § 1502.14(c); see also Nat‘l Wildlife Fed‘n 

v. Nat‘l Marine Fisheries Serv., 235 F. Supp. 2d 1143, 1154 (W.D. Wash. 2002) (―An agency‘s 

refusal to consider an alternative that would require some action beyond that of its congressional 

authorization is counter to NEPA‘s intent to provide options for both agencies and Congress.‖); 

Natural Res. Def. Council v. EPA, 822 F.2d 104, 128 (D.C. Cir. 1982). 

Fourth, the EA argues that ―MCC‘s ventilation air flow quantity is much higher than 

anything that has to date been demonstrated as effective with [VAM control] technology.‖  EA at 

28, 48.  This assertion is wrong.  MEGTEC has explained that its VAM oxidation system can be 

expanded with additional units to handle greater volumes of VAM.
44

  Further, the mine need not 

                                                 
43

  It is also curious that the Supervisor states that he is without authority to address methane 

pollution from the Lease Modification.  Three years ago he insisted the Forest would ―continue 

to ‗lead the charge‘ with our partners to explore options [for coal mine methane mitigation] 

because it is the right thing to do for the environment.‖  See Exh. 22.  It is hardly ―leading the 

charge‖ to conclude that one can, and will, do nothing. 

44
  MEGTEC (Exh. 35) (―The MEGTEC VAM solution is modular, based on VOCSIDIZER 

Twin Units with a capacity of handling 125,000 Nm3/h (80,000 scfm) of ventilation air.  Larger 
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treat all of the ventilation air.  It could simply oxidize some of the VAM.  Again, the EA fails to 

address such an alternative. 

Fifth, the EA pleads ignorance as to how a VAM system would be designed.  EA at 28 

(―The agencies involved in this analysis do not know if VAM destroyers on the market are 

compatible with the specific design of MCC‘s MSHA-approved ventilation system‖); id. at 49 

(same).  This ignores the fact that it is the Forest Service‘s duty to explore options and track 

down information, not simply to rely on another agency‘s (or its own) ignorance of a particular 

topic to dismiss an alternative.  Obtaining such information would not be difficult, given that 

other mines in the U.S. (and around the world) have designed and operated such systems.  The 

Forest Service could easily contact any or all of the numerous vendors known to install such 

systems. 

Sixth, the Forest Service claims that this alternative is not ―economically feasible.‖  EA at 

28, 48.  However, the Forest Service is wrong for two reasons.  First, mitigation measures need 

not economically benefit the lease holder to be reasonable or to be fully disclosed, analyzed, and 

adopted by the agency.  The Forest Service provides no explanation for why it assumes MCC 

must profit from mitigation pollution it would otherwise emit.  Second, while the Forest Service 

provides no support for this argument, it appears that the basis for its claim is the West Elk E-

Seam Economic Evaluation Report submitted to BLM by MCC, claiming that it was not 

―economically feasible‖ to adopt any of these mitigation measures.
45

  But an expert economist 

                                                                                                                                                             

installations are multiples of VAM Cubes, where the twin units are installed on two levels‖ 

(emphasis added); id. (table showing 4 VAM Cubes can process 1,000,000 normal cubic meters 

per hour of ventilation air, or 640,000 standard cubic feet per minute).  Using this system, larger 

volumes of VAM could be handled by additional units. 

45
  MCC, R2P2 (Exh. 34) at 19. 
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found that MCC‘s conclusions about the economic feasibility of mitigation measures were based 

on flawed assumptions.
46

 

Seventh, the EA alleges that the construction of a VAM system would ―require large 

acres of disturbance for surface facilities including roads and utilities,‖ resulting in 

―environmental harm including long-term, high-acreage disturbance and structures in the West 

Elk Roadless Area.‖  EA at 28, 48.  The EA‘s allegations here are either false or again prejudge 

the outcome of a valid alternatives analysis.  The EA contains no indication of how ―large‖ an 

area would be required, or where the VAM systems would be located.  There is no way to weigh 

the considerable climate change benefits of a VAM reduction system against the environmental 

costs of building these systems in an area already disturbed for ventilation systems (on MCC 

property or already-disturbed Forest Service land) unless and until the Forest Service conducts 

the analysis of the costs and benefits of such an alternative as NEPA requires.  The Forest 

Service failed to do that required analysis. 

Eighth, the EA alleges that ―according to a recent MSHA report, this mine is not 

potentially attractive for VAM technologies,‖ citing an EPA report from 2010.  EA at 48.  This 

statement misrepresents the EPA report‘s conclusion.  EPA concludes that VAM oxidation is 

more economically attractive where the average methane content of VAM approaches 1%; 

methane levels in VAM measured at the West Elk Mine in 2009 ranged between 0.15% and 

0.31%.
47

  That does not mean that VAM technologies cannot be effective at reducing methane.  

In fact, as noted above, numerous VAM mitigation measures on the market can oxidize methane 

at levels as low as 0.2%, which falls within the range of some of West Elk‘s VAM emissions.  

                                                 
46

  See Power 2010 report (Exh. 37).   

47
  Exh. 28 (EPA VAM Characterization report); Exh. 33 (Verdeo report) (methane 

concentrations of West Elk VAM). 
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MCC may not adopt this measure voluntarily as a money-making proposition, but off-the-shelf 

VAM technology can effectively reduce the climate change impacts of some VAM pollution, 

contrary to the EA‘s implication. 

Lastly, the EA alleges that VAM mitigation measures ―present a regional socio-economic 

concern‖ because it could result in a 20% electricity hike for Delta Montrose Electric 

Association (DMEA) residential and business customers.  EA at 48-49.  This simply makes no 

sense.  First, it is based on a personal communication for which there is apparently no 

documentation in the record.  Second, it is based on the assumption that VAM technologies will 

generate electricity such that all of the North Fork Valley coal mines would stop purchasing any 

power from DMEA, an unlikely outcome from a decision requiring the use of VAM technologies 

at just one of the three North Fork mines.  See EA at 48.  Third, while the EA assumes that MCC 

would use VAM technologies to generate electricity, MCC need not convert any energy from 

VAM technologies to electricity.  It can simply oxidize the methane.  Or it could potentially use 

the heat from the oxidation reaction to heat water, rather than produce the electricity.  See 

MEGTEC (Exh. 35) (―If a high amount of thermal energy can be utilized, the system design can 

recover energy from inside the VOCSIDIZER system as steam or hot water at a chosen 

temperature.‖)
48

 

In sum, the EA contains a host of erroneous or unsupported rationales for declining to 

consider in detail the alternative of requiring MCC to adopt VAM technologies to reduce 

methane pollution.  The EA‘s analysis must therefore be set aside and remanded. 

  

                                                 
48

  Not using the potential electricity that might be generated from VAM would of course be a 

waste.  But it would avoid the purported ―regional socio-economic concern‖ that the EA alleges. 
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2. The EA Fails To Sufficiently Analyze Methane Flaring As A Reasonable 

Alternative. 

 

The West Elk Mine removes methane not only through ventilation systems (as VAM), it 

also vents methane through MDWs.  The EA predicts that MCC will construct 48 MDWs to 

remove methane in order to mine the lease modification areas.  EA at 39.  Methane vented 

though MDWs represented nearly 3.5 million cubic feet a day in early 2010, when the Mine was 

operating far below its estimated capacity.
49

 

Coal mine methane from drainage wells can be combusted, or flared, before it enters the 

atmosphere.  Flaring results in 7.5 times fewer GHG emissions than venting methane directly 

into the atmosphere.
50

  Despite the potential benefits of methane flaring, the Forest Service 

dismissed detailed consideration of a flaring alternative without a rational basis.  Methane 

flaring, however, is a reasonable, practical, effective, and feasible alternative to reduce the Lease 

Modifications‘ GHG emissions.
51

 

There is a long and safe history of flaring at working coal mines.  Active mine flaring has 

been conducted at working coal mines in Australia and the United Kingdom.
52

  Evidence was 

presented at a 2007 EPA conference that methane flaring at working coal mines was ―state of the 

art,‖ and that flaring to dispose of vented methane at coal mines was ―[s]imple, low cost and 

                                                 
49

  See Exh. 1; see also infra at 71-73.  Of the 3.5 million cubic feet per day vented from the mine 

in early 2010, 1 million was emitted from MDWs in the E Seam, and 2.5 million from MDWs in 

the B Seam.  Exh. 1. 

50
  Daniel J. Brunner & Karl Schultz, Effective Gob Well Flaring 724 (1999), attached as 

Exh. 39. 

51
  See Appellants‘ Comment Letter (Exh. 15) at 88-89. 

52
  EPA, International News – Coalbed Methane Outreach Program (2009) (Australia), attached 

as Exh. 40; The Coal Authority, Coal Mine Methane Activity in the UK (UK), attached as 

Exh. 41. 
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reliable to operate‖ with ―[l]ow maintenance requirements.‖
53

  Moreover, one industry expert 

with over thirty years of experience has noted that ―[o]ff the shelf systems are available from 

companies that provide Flaring systems that are designed for and are in use around the world 

over coal mines.‖
54

 

EPA has noted that flaring is standard safety practice in many industries, and that 

―outside of the United States, methane flaring at underground coal mines is widely accepted and 

approved as a safe practice.‖
55

  As a result, EPA has repeatedly urged the Forest Service and 

BLM to consider flaring as an alternative in NEPA documents evaluating coal mine expansions 

in Colorado.
56

  MSHA has also stated that methane flaring is safe and that ―there are no specific 

obstacles‖ preventing MSHA from approving flaring at working coal mines in western Colorado 

under certain conditions.
57

   

And at another mine removing coal from GMUG National Forest lands – the Elk Creek 

Mine, located just a few hundred yards west of the West Elk Mine – Oxbow Mining has sought a 

                                                 
53

  See Harworth Power Ltd., CMM Flaring, at 6, 26 (2007), excerpts attached as Exh. 42. 

54
  J. Hempel, Preliminary Assessment of the Feasibility of Capturing and Using Coalbed 

Methane Gas 4, unmarked pages 8–11 (2008), attached as Exh. 43 (résumé noting Mr. Hempel‘s 

extensive experience). 

55
  Aug. 7, 2007 Letter of L. Svoboda to C. Richmond at 6, attached as Exh. 44. 

56
  See, e.g., id. (noting widespread use and benefits of flaring); Letter of Larry Svoboda, EPA, to 

Melissa Smeins, BLM, at 3 (Apr. 22, 2010) (comment letter on BLM‘s EA on a coal lease for 

Colorado‘s New Elk Mine, stating: ―We recommend that BLM issue additional analysis for 

public review that assesses alternatives and/or potential mitigation measures to reduce the 

projected [coal mine] methane emissions, including … flaring ….‖), attached as Exh. 45. 

57
  See, e.g., email from Hubert E. Sherer, MSHA, to Liane Mattson, USFS (Oct. 26, 2007, 3:12 

pm), attached as Exh. 46; letter of A. Davis, MSHA District 9 to D. Dyer, BLM (May 18, 2010), 

attached as Exh. 47 (―Since flaring has not been done on active mine gobs in the past in this 

MSHA district, a plan to flare would have to be reviewed by MSHA‘s Technical Support group 

to ensure it adequately addresses all the necessary precautions to ensure safety of all persons in 

the mine.  There is no specific obstacle to accomplishing this ….‖). 
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permit to capture methane from drainage systems at one part of the Mine to generate electricity.
58

  

Oxbow‘s planned methane capture facilities would apparently include a flare – ―a thermal 

oxidizer capable of oxidizing or ‗flaring‘ the mine methane.‖
59

 

Given the evidence showing flaring to be both practical and effective, the EA should 

have analyzed a flaring alternative in detail because such an alternative would allow MCC to 

produce the coal within and adjacent to the Lease Modifications, thereby fulfilling the project‘s 

purpose and need, while reducing the damaging impacts of methane pollution.  The EA‘s stated 

explanations for failing to do so are arbitrary and capricious.  

First, the EA states the flaring cannot be implemented in the Lease Modification areas 

because ―[a]lternatives that address flaring and methane capture are duplicative of the Proposed 

Action as these are possible mitigation measures that may be implemented by MCC if the coal is 

mined in this particular area.‖  EA at 27.  This is the same rationalization that the Forest Service 

used in not considering VAM control measures discussed above and it is flawed for the same 

reasons.  See supra at 34-35.  The fact that MCC might adopt flaring on its own is no reason to 

dismiss an alternative that would require flaring. 

Second, the EA asserts that ―[l]ease addendums have been added to the parent leases and 

would be carried forward to the lease modifications that address these possible mitigation 

measures,‖ but that MCC would have to design the measure itself.  EA at 27; see EA at 24-26 

(lease addendums).  However, as explained above, these lease addendums do not accurately 

address the reasonable alternative proposed here, which is to grant MCC consent for the Lease 

                                                 
58

  See Letter of J. Kiger, Oxbow, to B. Bowles, Colo. Div. of Mining, Reclamation & Safety, 

at 1 (Oct. 14, 2011) (stating that ―North Fork Energy LLC has determined the economic viability 

of constructing and operating a facility to utilize mine methane from Oxbow‘s underground mine 

methane collection system‖ and seeking agency approval for the same), attached as Exh. 48. 

59
  Id. at un-paginated attachment to letter (emphasis added). 
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Modifications while requiring MCC to put in place flaring measures to reduce methane 

emissions.  Rather, the addendum/stipulation only provides that MCC should implement the 

flaring measures if ―economically feasible.‖
60

  See supra at 34-35.  This addendum/stipulation, in 

its current form, fails to adequately protect non-mineral resources and is thus also inconsistent 

with the Forest Service‘s mandate to include stipulations to protect non-mineral resources.  See 

EA at 13. 

Third, the EA also asserts that the flaring alternative is outside the lead agencies‘ 

jurisdiction, and that the Forest Service lacks the authority to require methane abatement 

measures.  Id. at 27.  However, as explained above regarding the VAM control measures, the 

Forest Service has broad authority to ―attach[] … appropriate lease stipulations‖ to a lease 

modification and thus require the flaring measures.  43 C.F.R. § 3432.3(d) (emphasis added); see 

also EA at 13 (requiring that the Forest Service ensure all stipulations needed to protect non-

mineral resources are included).  It also ignores the fact that these Lease Modifications, as they 

currently stand, will add to climate change, which the Forest Service admits may harm GMUG 

National Forest resources.  See supra at 29.  Given that the unnecessarily uncontrolled methane 

pollution facilitated by the Forest Service‘s consent to the Lease Modifications will add to 

                                                 
60

  Though the stipulations do not expressly refer to the use of flaring, Table 2.1 of the EA, which 

outlines the lease stipulations/addendums refers to ―[m]ethane [f]laring, [c]apture/[u]se or other 

alternatives to venting.‖  EA at 24.  Flaring would fall in the ―use‖ or ―other alternatives‖ 

categories provided in the stipulations.  In addition, the EA itself explicitly states that the lease 

addendums address this mitigation measure.  EA at 27.  Moreover, the R2P2 report from MCC 

erroneously concludes that flaring is not an economically feasible mitigation measure.  See 

MCC, R2P2 (Exh. 34) at 14.  Upon reviewing MCC‘s analysis, the Power 2010 report concluded 

that many of MCC‘s assumptions in the R2P2 report were unreasonable and that, in fact, flaring 

is economically feasible.  See Exh. 37 (Power 2010 report) at 13-17.  A subsequent revision to 

that report, factoring in changes in the prices of carbon credits among other updates, reached 

similar conclusions.  See T. Power et al., An Economic Analysis of the Capture and Use of Coal 

Mine Methane at the West Elk Mine, Somerset, Colorado, December 2011 Update (Dec. 2011) 

at 16-19 (―Power Dec. 2011 report‖), attached as Exh. 49. 
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climate change pollution in a substantial way, the agency has authority to take steps to lessen that 

potential harm. 

Moreover, and again, even if the Forest Service lacked jurisdiction, NEPA regulations 

require that in evaluating all reasonable alternatives, the agency ―shall include reasonable 

alternatives not within the jurisdiction of the lead agency.‖  40 C.F.R. § 1502.14(c). 

Fourth, the EA asserts that flaring will result in pollution, including CO2, nitrogen oxides 

and carbon monoxide, and that this pollution may require State monitoring or permitting.  EA at 

47.  These contentions do not justify the elimination of an otherwise reasonable alternative.  The 

EA provides no information on the nature or extent of nitrogen oxide (―NOx‖) and carbon 

monoxide (―CO‖) emissions that might result from flaring, nor does it explain why the Forest 

Service could not provide such information to the public.  In contrast, the Forest Service and the 

public know that flaring would reduce and mitigate hundreds of thousands of tons of CO2e 

emissions, which would have concrete climate benefits.
61

  Without more detailed information 

concerning the potential levels of other air pollutants, it is impossible for the Forest Service or 

the public to weigh the climate benefits of methane flaring against flaring‘s potential air 

pollution impacts.  The Forest Service‘s failure to provide or investigate such information 

undermines the ―heart‖ of NEPA:  comparing alternatives.  See Diné Citizens, 747 F. Supp. 2d at 

1254. 

Any suggestion that methane flaring is unreasonable because of NOx and CO emissions 

is undermined by the fact that EPA – the federal agency responsible for regulating NOx, CO, and 

GHG emissions – has an entire program dedicated to reducing coal mine methane emissions in 

                                                 
61

  The EA states that the Proposed Action Alternative will emit a minimum of 383,250 tonnes of 

CO2e of methane per year.  EA at 30.  Flaring may result in final emission of 49,823-74,333 

tonnes of CO2e, EA at 47, a reduction of 308,917-333,427 tonnes (87%) of CO2e.  
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part through flaring.
62

  EPA created a conceptual design for a system to flare coal mine methane, 

which the agency promoted as a way to reduce coal mine methane pollution, notwithstanding 

other pollutants flaring might cause.
63

  EPA has also urged agencies – including the Forest 

Service with respect to this very mine – to analyze coal mine methane flaring as an alternative in 

EISs and EAs analyzing Colorado mine expansions.
64

  It is also puzzling that the Forest Service 

would dismiss without detailed analysis a flaring alternative when BLM‘s regulations 

specifically permit flaring of natural gas (methane) from oil and gas wells during, inter alia, 

initial production tests.
65

  For all of these reasons, the EA cannot dismiss detailed consideration 

of a flaring alternative based on the purported impacts of flaring on air quality. 

Fifth, the EA justifies its failure to consider or adopt a flaring alternative on the grounds 

that ―flaring in an active gob (where the longwall miner is working) in the US has not yet been 

approved by MSHA.‖  EA at 47.  This is not a valid basis for dismissing flaring as an alternative, 

given that flaring is a standard practice at working mines across the globe.  See supra at 40-42.  

Further, nearly 18 months before the FONSI, MSHA essentially invited federal agencies to 

submit a flaring proposal, noting that ―[t]here is no specific obstacle to accomplishing‖ flaring in 

this case.
66

  As noted above, flaring is occurring at active mines in the U.S. and around the globe, 

                                                 
62

  See EPA, Coalbed Methane Outreach Program, http://www.epa.gov/cmop/ (last visited 

December 7, 2011). 

63
  EPA, Conceptual Design for a Coal Mine Gob Well Flare (1999), excerpts attached as 

Exh. 50. 

64
  See supra at 41 n.55.  The Forest Service cannot assume that EPA‘s failure to comment on the 

December 2010 scoping notice implies that EPA endorses the Forest Service‘s approach here.  

EPA generally only reviews and comments on EISs; the agency is not required to review brief 

scoping notices, the only opportunity the Forest Service provided to the public here.   See 42 

U.S.C. § 7609 (requiring EPA to comment on EISs). 

65
  See U.S. Dep‘t of Interior, Notice to Lessees and Operators of Onshore Federal and Indian Oil 

and Gas Leases (NTL-4A), at III (1980) (authorizing flaring of gas wells), attached as Exh. 51. 

66
  Letter of A. Davis, MSHA District 9 to D. Dyer, BLM (Exh. 47). 
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and has been proposed as part of a methane mitigation project just across Highway 133 from the 

West Elk Mine.
67

 

Lastly, the EA asserts that ―[t]he likelihood of flaring or methane capture occurring is 

low as the coal lessee [MCC] has recently submitted a feasibility study (R2P2) to BLM for 

review of its current and proposed operations.‖  EA at 48.  As noted in reports prepared by Dr. 

Thomas Power, MCC‘s economic reports are based on erroneous or suspect assumptions that 

inflate the costs of and ignore the returns from flaring.
68

  The Forest Service may not rely 

uncritically on MCC‘s report, particularly when the agency appears to have ignored, and failed to 

respond to, expert evidence contradicting MCC‘s report.
69

 

In sum, methane flaring is a reasonable, practical, effective, and feasible alternative to 

reduce GHG pollution that would allow for the accomplishment of the Lease Modifications‘ 

purpose and need.  The Forest Service‘s conclusory dismissal of a methane flaring alternative, 

based on an arbitrary analysis and little valid evidence, violates NEPA.  See, e.g., Davis, 302 

F.3d at 1122 (agency cannot reject an alternative as unreasonable or infeasible with little or no 

documents in the record supporting its conclusion); Wilderness Soc‘y, 524 F. Supp. 2d at 1311–

12 (overturning agency when no evidence in the record supported the agency‘s conclusion that 

an alternative was infeasible). 

  

                                                 
67

  See supra at 41-42. 

68
  See Exh. 37 (Power 2010 report) at 13-17; Exh. 49 (Power Dec. 2011 report) at 16-19. 

69
  Appellants submitted Dr. Power‘s 2010 report to the Forest Service as Exh. 192 to their May 

20, 2010 scoping comments on this project.  The Forest Service‘s EA does not appear to 

acknowledge or respond to Dr. Power‘s analysis contradicting the agency‘s conclusions. 
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3. The EA Fails To Analyze Carbon Offsets As A Reasonable Alternative To 

Reduce The Impacts Of The Lease‘s Methane Pollution. 

 

Carbon offsets are a tested, feasible, and practical alternative to allowing the West Elk 

Mine to vent millions of cubic feet of methane into the atmosphere every day as a result of the 

Lease Modifications without mitigation or control. 

EPA has repeatedly urged land management agencies to assess carbon offsets in EAs and 

EISs as a way to reduce climate change impacts of agency actions.  EPA has specifically noted 

that offsets are a reasonable alternative to lessen the impacts of coal mine methane emissions.  In 

a 2007 letter concerning a proposal to permit MDWs at the West Elk Mine, EPA specifically 

rejected the Forest Service‘s assertion that a carbon offset alternative was not reasonable:   ―[I]t 

is reasonable to consider offset mitigation for the release of methane, as appropriate.  Acquiring 

offsets to counter the greenhouse gas impacts of a particular project is something that thousands 

of organizations, including private corporations, are doing today.‖
70

  Similarly, EPA has 

recommended that a Forest Service NEPA analysis of a forest health project ―discuss reasonable 

alternatives and/or potential means to mitigate or offset the GHG emissions from the action.‖
71

  

Moreover, numerous state agencies already use offsets to control GHG emissions.
72

 

As EPA noted, many entities exist that permit agencies and polluters to purchase carbon 

offsets that are third-party verified.  For example, the Carbon Fund and the Climate Action 

                                                 
70

  Letter of L. Svoboda, EPA, to C. Richmond, USFS, at 7 (Aug. 7, 2007) (emphasis added), 

attached as Exh. 44. 

71
  Letter of L. Svoboda, EPA, to T. Malecek, USFS, at 8 (Oct. 27, 2010), attached as Exh. 52. 

72
  See, e.g., Settlement Agreement, ConocoPhillips and California (Sept. 10, 2007) (California 

agency requiring offsets as a condition of approving a project), attached as Exh. 53; Minn. Stat. 

§ 216H.03 subd. 4(b) (Minnesota law requiring offsets for certain new coal-fired power plants); 

Me. Rev. Stat. Ann. tit. 38, § 580-B(4)(c) (Maine law establishing greenhouse gas initiative that 

includes the use of carbon offsets). 
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Reserve both allow entities to purchase carbon ―credits.‖  In 2009, the total U.S. carbon offset 

market was worth $74 million, with 19.4 million metric tons of CO2e in traded volume.
73

 

The EA dismisses any analysis of the economic costs or the environmental benefits of 

requiring MCC to purchase carbon offsets by stating: 

Purchasing of carbon credits is a voluntary financial investment that MCC may 

choose to entertain for business reasons.  The federal agencies are not involved in 

any financial investment decisions that MCC makes as a corporation.   

EA at 49.  This excuse for failing to analyze or adopt offsets lacks a rational basis.  Federal 

agencies are of course involved in decisions that impact lease-holders investment decisions.  

Federal agencies require lease-holders to pay royalties, implement reclamation requirements, 

post bonds, conduct surveys, and any number of other mandates that require lease-holders to 

expend financial resources.  BLM has required companies seeking to exploit oil and gas leases to 

fund numerous surveys for wildlife, cultural resources, and air quality.
74

  Other agencies require 

those damaging wetlands to participate in wetlands mitigation banks.
75

  The Forest Service has 

required mining companies to fund wildlife and law enforcement personnel, and measures to 

protect wildlife.
76

 

                                                 
73

  Point Carbon Research, US Offset Markets in 2010: The Road Not Yet Taken 1 (2010), 

attached as Exh. 54. 

74
  See, e.g., BLM, West Tavaputs Record of Decision, Attachment 2 (2010), attached as Exh. 55 

(requiring oil and gas operators to fund, among other things: a ―Class II cultural resource 

inventory;‖ ―a research project‖ to determine the impact of dust on ancient rock art; ―[r]aptor 

next surveys;‖ and ―ground trothing exercises‖ to determine the value of Mexican spotted owl 

habitat); BLM, Jonah Infill Drilling Project Record of Decision, Appendix A (2006) at A-4 

(―The Operators will fund and participate in a joint industry/state/federal monitoring agreement 

to maintain and enhance air quality monitoring.‖), attached as Exh. 56. 

75
  See EPA, Mitigation Banking Fact Sheet, available at 

http://www.epa.gov/owow/wetlands/facts/fact16.html (last viewed Dec. 30, 2011), attached as 

Exh. 57. 

76
  Kootenai National Forest, Record of Decision, Rock Creek Project (Exh. 38) at 29 (measures 

required to mitigate for mine‘s potential impacts grizzly bears). 
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An alternative consenting to MCC‘s proposed Lease Modifications while requiring MCC 

to purchase carbon offsets is consistent with the proposed action‘s purpose and need.  MCC 

would be able to obtain the lease modifications and expand its operations in the exact same 

manner as it proposed.  A carbon offset alternative would simply require MCC to purchase 

carbon credits from a reputable vendor.  At the end of 2009, carbon offsets were priced from 

$2.80 to $5.20 per ton of CO2e, which is a small fraction of the December 2011 coal sale price of 

at least $41.00 per ton of coal.
77

  Thus, MCC will sell the Lease Modification‘s 10.1 million tons 

of coal for at least $414.1 million, while it could completely offset the project‘s 383,250-574,875 

tons of CO2e emissions from methane venting for less than $3 million – well under 1% of the 

sale price of the coal.  Moreover, offsets do not present the Forest Service or MCC with an all-

or-nothing scenario – MCC could offset less than 100% of the GHG emissions attributable to the 

Lease Modifications if offsetting all of the project‘s GHG emissions is not economically feasible 

or palatable.
78

 

The Forest Service‘s failure to properly analyze the reasonable alternative of carbon 

offsets violates NEPA‘s mandate that an agency study, develop, and describe all reasonable 

alternatives to the proposed action.  See, e.g., Native Ecosystems Council, 428 F.3d at 1245–47.  

In addition, the Forest Service violated NEPA‘s requirement that an agency provide a reasoned 

explanation why an alternative was eliminated from detailed analysis.  See, e.g., id. at 1245–46; 

Wilderness Soc‘y, 524 F. Supp. 2d at 1309. 

                                                 
77

  See Point Carbon Research, US Offset Markets in 2010 at 9, Table 6, attached as Exh. 54; 

U.S. Energy Information Association, Coal News & Markets, assuming 11,700 BTU at 

$41.00/short ton, available at http://www.eia.gov/coal/news_markets/ (last viewed Dec. 30, 

2011). 

78
  The EA also states that no ―off-set (or off-site) mitigations have … been brought forward for 

consideration related to this project.‖  EA at 49.  To the extent that the EA implies that the 

purchase of carbon was not suggested by Appellants during the comment period, that implication 

is false.  See Comment Letter (Exh. 15) at 93-95. 
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4. The EA Fails To Sufficiently Analyze Capture And Use Of Vented 

Methane As A Reasonable Alternative. 

The EA fails to adequately analyze an alternative that would require MCC to capture 

methane or use the methane for power generation. 

Such alternatives are reasonable.  BLM has previously acknowledged the agency‘s need 

and duty to consider such alternatives during preparation of an EA for another BLM coal lease in 

Colorado.  A BLM staffer considering the nearby Elk Creek East lease by application stated:   

Clearly, there are very real limitations to the applicability of CMM [coal mine 

methane] projects.  However, they have been successfully demonstrated in many 

places and we need to fully and honestly explore the possibilities before we claim 

we can not require or even allow them ....
79

 

Given BLM‘s admission that coal mine methane pollution mitigation alternatives ―have been 

successfully demonstrated in many places,‖ the Forest Service should have ―fully and honestly 

explore[d]‖ any such alternative possibilities in any subsequently prepared NEPA document.  

Indeed for this project, BLM NEPA staff recommended that the Forest Service consider a 

―Capture Alternative,‖ a recommendation that the Forest Service apparently declined to accept.
80

 

There are a number of ways that the West Elk Mine could make use of methane as 

alternatives to methane venting.  For example, a 2007 EPA presentation documents numerous 

methods for preventing methane waste, including 10 capture and utilization projects at active 

mines in the United States that involve natural gas pipeline injection, mine air heating, and coal 

drying.
81

  Reasonable alternatives that the EA should have addressed include: 

                                                 
79

  Email of A. Worstell, BLM to B. Sharrow, BLM (May 7, 2009 2:11 PM), attached as Exh. 58 

(emphasis added). 

80
  See email of Angela Glenn, BLM to D. Nolte, MCC (June 20, 2011 7:30 AM), attached as 

Exh. 59. 

81
  See P. Franklin, US EPA Coalbed Methane Outreach Program, ―Coal Mine Methane 

Recovery & Utilization in the United States‖ (Sept. 25, 2007), at 8-11, available at 

http://www.epa.gov/cmop/docs/cmm_conference_sep07/franklin_cmop_st_louis_sept2007.pdf 
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 Capture and sale of methane.  Methane released from ventilation wells could be 

pressurized and injected into a commercial pipeline for sale. 

 Liquefied natural gas.  In addition, captured methane could be essentially frozen and 

turned into liquefied natural gas (―LNG‖) for transportation and sale to market in 

Denver.
82

  Such a mitigation measure has been proposed to address methane venting 

at the West Elk Mine, and is being pursued in China.
83

 

 Capture and use of methane for on-site electric generation.  Mountain Coal Company 

could capture methane and combust it in engines on-site.  This electricity could be 

used by the mine or sold to the grid.  The reasonableness of such an approach is 

demonstrated by the fact that the mine directly across Highway 133 from the West 

Elk Mine – the Oxbow‘s Elk Creek Mine – is currently seeking a permit to gather 

methane, combust it on site, and sell the electricity generated to a utility.
84

 

The EA‘s dismissal of such alternatives is without support.  First, the EA states that the 

capture ―method would require further studies to evaluate the [alternative‘s] economic 

feasibility.‖  EA at 47.  But that is precisely what NEPA requires the Forest Service to do:  

analyze alternatives, not punt such analysis to a later date.  In addition, independent economic 

studies have shown that several capture and use options are economically feasible at West Elk.
85

  

                                                                                                                                                             

(last viewed Dec. 30, 2011), attached as Exh. 60.  Additional documentation of methane 

utilization projects is available in the EPA Coalbed Methane Outreach Program Technical 

Options Series, the Coalbed Methane Outreach Program‘s website, 

www.epa.gov/coalbed/resources/technical_options.html (last viewed Dec. 30, 2011). 

82
  See U.S. Department of Energy, Project Fact Sheet 

http://fossil.energy.gov/fred/factsheet.jsp?doc=2252&projtitle=LNG%20from%20Coal%20Mine

%20Methane%20for%20Industrial%20and%20Transportation%20Applications (last viewed 

May 20, 2010) (describing Department of Energy support for coal mine methane to LNG 

project), attached as Exh. 61. 

83
  See U.S. EPA, The U.S. Government‘s Methane to Markets Partnership Accomplishments 

(Oct. 2009) at 17, attached as Exh. 62 (―A recent EPA-sponsored feasibility study is helping 

operators at six mines in the Chongquing Municipality of China to purify and liquefy medium-

concentration CMM [coal mine methane] into LNG‖). 

84
  See Letter of J. Kiger (Exh. 48) (stating that ―North Fork Energy LLC has determined the 

economic viability of constructing and operating a facility to utilize mine methane from 

Oxbow‘s underground mine methane collection system‖ and seeking agency approval for the 

same), attached as Exh. 48. 

85
  See Exh. 37 (Power 2010 report); Exh. 49 (Power Dec. 2011 report). 
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The first of these two studies was provided to the Forest Service during scoping.
86

 

Second, the EA alleges that capture and use alternatives are ―outside of the jurisdiction of 

the lead and cooperating agencies.‖  EA at 27.  As noted above, this is no excuse for failing to 

evaluate a reasonable alternative.  40 C.F.R. § 1502.14(c) (agencies ―shall include reasonable 

alternatives not within the jurisdiction of the lead agency‖). 

Third, the EA implies that the Forest Service need not evaluate capture and use 

alternatives because the agency will place a stipulation on the Lease Modifications that MCC 

should capture methane but only if MCC concludes it can make a profit from the pollution 

control.  EA at 27.  This is not the same as an alternative that would mandate that MCC capture 

and/or use vented methane.  The EA‘s cursory dismissal of any capture and use alternative 

therefore violates NEPA. 

III. THE EA FAILS TO INCLUDE A REASONABLY COMPLETE DISCUSSION OF 

GREENHOUSE GAS MITIGATION MEASURES. 

In addition to requiring agencies to consider reasonable alternatives to the proposed 

action, NEPA requires agencies to provide a detailed statement of ―any adverse environmental 

effects which cannot be avoided should the proposal be implemented.‖  42 U.S.C. 

§ 4332(2)(C)(ii).  For these unavoidable impacts, an agency must adequately propose and discuss 

appropriate mitigation measures in an EA or EIS.  40 C.F.R. §§ 1502.14(f), 1502.16(h), 

1505.2(c), 1508.25(b)(3).  This discussion of mitigation measures is required ―precisely for the 

purpose of evaluating whether anticipated environmental impacts can be avoided.‖  S. Fork Band 

Council of W. Shoshone of Nev. v. U.S. Dep‘t of Interior, 588 F.3d 718, 727 (9th Cir. 2009).  An 

EA ―should include sufficient discussion and analysis to allow the public or a reviewing court to 

evaluate the adequacy of proposed mitigation measures.‖  Diné Citizens, 747 F. Supp. 2d at 1258 

                                                 
86

  Appellants‘ Comment Letter (Exh. 15) at 91 n.420. 
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& n.39.  And if ―all practicable means to avoid or minimize environmental harm from the 

alternative selected‖ have not been adopted, the agency‘s record of decision must explain ―why 

they were not.‖  40 C.F.R. § 1505.2(c). 

Mitigation must ―be discussed in sufficient detail to ensure that environmental 

consequences have been fairly evaluated.‖  City of Carmel-by-the-Sea v. U.S. Dep‘t of Transp., 

123 F.3d 1142, 1154 (9th Cir. 1997) (quoting Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 353 (1989)); see also Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1173 (10th Cir. 

1999) (analysis of mitigation ―must be reasonably complete‖).  A ―perfunctory description‖ of 

mitigation measures, without supporting analytical data analyzing their efficacy, is inadequate to 

satisfy NEPA‘s requirements that an agency take a ―hard look‖ at mitigation.  Neighbors of 

Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380–81 (9th Cir. 1998).  An agency‘s 

―broad generalizations and vague references to mitigation measures … do not constitute the 

detail as to mitigation measures that would be undertaken, and their effectiveness‖ that an 

agency ―is required to provide.‖  Id. at 1381. 

VAM combustion, methane flaring, carbon offsets, and capture and use of methane 

would all mitigate and reduce the Lease Modifications‘ GHG emissions and climate change 

impacts.  Thus, these are all practicable mitigation measures that the Forest Service should have 

properly analyzed in the EA.  In draft guidance, CEQ has singled out methane venting from coal 

mines as warranting a mitigation discussion under NEPA: ―Examples of proposals for Federal 

agency action that may warrant a discussion of the GHG impacts of various alternatives, as well 

as possible measures to mitigate climate change impacts include ... authorization of a methane 

venting coal mine.‖
87

  As shown, the Forest Service‘s analysis of VAM oxidation, methane 

                                                 
87

  CEQ Climate Change Guidance (Draft) at 3 (Exh. 19). 
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flaring, carbon offsets, and methane capture and use was flawed, based on false assumptions, 

and/or characterized by mis-interpretations and erroneous conclusions.   Such an arbitrary and 

capricious analysis violates NEPA.  Further, the Forest Service‘s failure to rationally justify why 

―practicable means to avoid or minimize environmental harm from the alternative selected‖ were 

not adopted also violates NEPA.  See 40 C.F.R. § 1505.2(c). 

IV. THE EA ARBITRARILY MODIFIED OR ELIMINATED EXISTING LEASE 

STIPULATIONS IN VIOLATION OF NEPA AND THE APA. 

 Under the Administrative Procedure Act (―APA‖), ―the agency must examine the 

relevant data and articulate a satisfactory explanation for its action including a rational 

connection between the facts found and the choice made.‖  Motor Vehicle Mfrs. Ass‘n of U.S. v. 

State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983) (quotations omitted); see also Humane Soc‘y 

of U.S. v. Locke, 626 F.3d 1040, 1048 (9th Cir. 2010).  Moreover, whenever an agency departs 

from ―prior norms,‖ its reasoning must be ―clearly set forth so that the reviewing court may 

understand the basis of the agency‘s action….‖  Atchison, Topeka & Santa Fe Ry. v. Wichita Bd. 

of Trade, 412 U.S. 800, 808 (1973); see also Human Soc‘y, 626 F.3d at 1050 n.4.   

 As the EA and FONSI state several times, the Forest Service has a responsibility to 

protect non-mineral resources within National Forest lands by ensuring that the parent lease 

stipulations carried over to the Lease Modifications are sufficient protection measures.  If they 

are not, the Forest Service must prescribe additional stipulations to provide the needed 

protection.  EA at ii, 2, 3, 4, 13; FONSI at 2, 3, 8, 10.  These stipulations are a vital aspect of the 

Forest Service‘s decision whether to consent to the BLM modifying the existing coal leases and 

help to mitigate adverse affects from the Proposed Action Alternative.  See EA at 13 (―As part of 

the Proposed Action Alternative the GMUF Forest Supervisor must decide if the existing 
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stipulations on the existing parent leases are sufficient for the protection of non-mineral (i.e. 

surface) resources….‖) (emphases added).   

 However, the Forest Service actually weakened or removed stipulations that were in 

place on the parent leases without proper explanation or analysis, in violation of the APA and 

NEPA.  See Motor Vehicle Mfrs. Ass‘n, 463 U.S. at 43; Human Soc‘y, 626 F.3d at 1048.  First, 

with regards to the Canada lynx, the Forest Service weakened lease stipulations on both parent 

leases.  Those leases barred ―public motorized use on new roads constructed for project-specific 

purposes‖ in lynx habitat.  The Lease Modification decision replaces this stipulation with one 

that bars such use ―unless otherwise authorized by the District Ranger.‖  EA at 17; FONSI at 23.  

In addition, the Forest Service weakened another stipulation regarding lynx habitat: changed 

from, ―New permanent roads will not be built on ridge tops or in saddles, or in areas identified as 

important for lynx habitat connectivity. New roads will be situated away from forest stingers[,]‖ 

to ―New permanent roads will not be built on ridge tops or in saddles, if possible, or in areas 

identified as important for lynx habitat connectivity. New roads will be situated away from forest 

stingers, if possible.‖ EA at 17 (emphasis added); see also FONSI at 24.  These changes were 

made without explanation.  

 Second, the Forest Service changed the stipulations regarding raptors, eliminating a 

stipulation found in Lease COC-1362 that prohibited ―surface activities … within [a] 1-mile 

radius of active bald eagle or peregrine falcon nest sites between … February 1 and August 15.‖  

EA at 18; FONSI at 25.  Again, the record does not explain the elimination of this stipulation.  

Moreover, since the EA states that further raptor studies will be performed later, it seems 

premature to simply write off the area as potential habitat for either of the two raptors. 
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Third, with regards to geologic hazards, the Forest Service previously prohibited surface 

occupancy on ―slopes which exceed 60%‖ within the parent lease for COC-1362, as well as 

prohibiting surface occupancy ―in areas of high geologic hazard or high erosion potential.‖  See 

EA at 19; FONSI at 26; see also FONSI, Appendix C (Attachment A, Standard Notice and Coal 

Lease Stipulations for Federal Coal Lease C-1362 at 3).  According to the EA, while the parent 

lease for COC-67232 similarly includes no surface occupancy (―NSO‖) stipulations for ―areas of 

high geologic hazard or high erosion potential,‖ that lease does not contain the NSO stipulation 

for ―slopes which exceed 60%.‖  EA at 19; FONSI at 26.   

In the Lease Modification areas, the Decision Notices omits the NSO stipulation for 

slopes greater than 60% without explanation.  See EA at 19; FONSI at 26. 

The Forest Service‘s omission of the NSO stipulation on slopes greater than 60% is 

puzzling because the 1993 Forest Plan amendment for oil and gas leasing required an NSO 

stipulation for such slopes.  See Forest Service, Record of Decision, GMUG National Forest Oil 

and Gas Leasing EIS (Apr. 19, 1993), excerpts attached as Exh. 63.  Why the Forest Service 

would prohibit road and well pad construction on such slopes for oil and gas development (based 

on a full EIS) but allow construction on such slopes for coal MDWs (based on no analysis at all) 

is not explained; indeed, it appears arbitrary and capricious.
88

  Further, the Forest Service cannot 

argue that the NSO stipulation for slopes greater than 60% is somehow duplicative, or the same 

as, a stipulation that bars surface use of ―areas of high geologic hazard or high erosion potential.‖  

                                                 
88

  Further, the Forest Service‘s decision to omit the stipulation on slopes greater than 60% 

undermines the rationale the agency gave for dismissing an alternative that would have required 

NSO stipulations on lands with slopes greater than 40%.  The agency stated: ―A stipulation that 

requires no surface occupancy be allowed ...[―]on slopes which exceed 60%‖ … already exist[s] 

as part of the Proposed Action.‖  EA at 30.  Yet an NSO stipulation for slopes greater than 60% 

was not adopted in the DN/FONSI.  Given that the Forest Service dismissed the alternative of 

applying NSO stipulations on slopes greater than 40% based on a false assumption, the agency‘s 

dismissal of that alternative was arbitrary and capricious. 
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The parent lease for C-1362 assumed NSO stipulations should be required for both slopes greater 

than 60% and ―areas of high geologic hazard or high erosion potential.‖  EA at 19; FONSI at 26.  

Further, the 1993 Final EIS for oil and gas leasing considered slopes greater than 60%, areas of 

high geologic hazard, and areas with high erosion potential to be three separate categories of 

resource concern, as is demonstrated by a monitoring form identifying each of the three 

separately.  See Forest Service, GMUG National Forest Oil and Gas Leasing Final EIS, Vol. II 

(1993), App. H, H-31, excerpts attached as Exh. 64.  Further, this is not a case where the Forest 

Service determined that no areas of 60% slopes existed within the lease modification areas.  

According to a map in the project file, areas of land with greater than 60% slope do occur there.  

See Map, MCC Lease Modifications (from USFS Project File) attached as Exh. 65. 

In sum, because the DN/FONSI arbitrarily and capriciously eliminates stipulations from 

the parent lease without explanation, that decision must be set aside and remanded.
89

   

V. THE FOREST SERVICE FAILED TO TAKE A “HARD LOOK” AT THE 

PROPOSAL’S AIR QUALITY IMPACTS. 

Despite identifying air quality effects associated with the lease modifications as a 

significant issue (see EA at 8), the Forest Service failed to analyze and assess numerous direct, 

indirect, and cumulative air quality effects in accordance with NEPA.  See 40 C.F.R. §§ 1508.7, 

1508.8 (defining cumulative effects and direct and indirect effects as required to be addressed 

under NEPA).  This oversight is egregious because the GMUG LRMP explicitly requires the 

Forest Service to ―Comply with State and Federal air quality standards.‖  See LRMP at III-85. 

                                                 
89

  In addition, the Forest Service‘s actions, with respect to failing to provide a reasoned basis for 

its departure from the stronger parent lease stipulations, also violate NEPA, which requires that 

agencies analyze in detail the direct, indirect, and cumulative impacts of a proposed agency 

action.  40 C.F.R. §§ 1508.7, 1508.8.  In so changing these vital stipulations to weaken 

protections for non-mineral resources, the Forest Service failed to analyze at all the adverse, 

environmental impacts of its actions. 
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Rather than actually analyze air quality impacts, the EA instead asserts that an adequate 

air quality analysis was already completed as part of the 2005 ―Dry Fork Coal Lease-by-

Application Final EIS‖ and 2007 ―Deer Creek Shaft and E Seam Methane Drainage Wells 

Project FEIS.‖  EA at 42.  The Forest Service also asserts that ―[t]he air quality analysis 

conducted for the original mine included an emissions inventory and modeling analysis.‖  Id. 

As a threshold matter, these previous environmental analysis efforts do not adequately 

analyze and assess the potentially significant direct, indirect, and cumulative air quality impacts 

associated with the lease modifications.  For one thing, a number of new federal air quality 

standards have been adopted since the 2005 Dry Fork FEIS, the 2007 E Seam FEIS, and the 

emissions inventory and analysis associated with the original mine.  These new standards 

include:  

 New ozone National Ambient Air Quality Standards (―NAAQS‖) adopted in 2008, 

which limit 8-hour ozone concentrations to no more than 0.075 parts per million.  See 

40 C.F.R. § 50.15. 

 

 New nitrogen dioxide (―NO2‖) NAAQS adopted in 2010, which limit 1-hour NO2 

concentrations to no more than 100 parts per billion.  See 40 C.F.R. § 50.11(b). 

 

 New sulfur dioxide (―SO2‖) NAAQS adopted in 2010, which limit 1-hour SO2 

concentrations to no more than 75 parts per billion.  See 40 C.F.R. § 50.17. 

 

 New Prevention of Significant Deterioration (―PSD‖) increments for Class I and II 

areas adopted in 2010 that limit 24-hour concentrations of particulate matter less than 

2.5 microns in diameter (―PM2.5‖) to no more than 2 micrograms/cubic meter in Class 

I areas and 4 micrograms/cubic meter in Class II areas, and annual concentrations of 

PM2.5 to no more than 1 microgram/cubic meter in Class I areas and 4 

micrograms/cubic meter in Class II areas.  See 75 Fed. Reg. 64863-64907 (Oct. 20, 

2010). 

 

The EA fails to address many of these recently adopted federal air quality standards.  For 

example, the EA states that the applicable ozone NAAQS limits concentrations to no more than 

0.08 parts per million (see EA at 43), when in fact that standard has been replaced by the 
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stronger 2008 NAAQS, which limits concentrations to no more than 0.075 parts per million.  The 

EA also fails to mention the 2010 1-hour SO2 NAAQS and fails to mention the PM2.5 increments 

for Class I and II areas also adopted in 2010.  See EA at 43.   

Additionally, although the E Seam EIS was finalized in 2007, it fails to even mention, let 

alone address, the 2006 NAAQS for PM2.5, which limited 24-hour concentrations to no more 

then 35 micrograms/cubic meter (see, e.g., E-Seam Final EIS (Exh. 4) at 58 (presenting table of 

applicable NAAQS, but disclosing obsolete 24-hour PM2.5 NAAQS of 65 micrograms/cubic 

meter)).  See 40 C.F.R. § 50.13. 

The EA does not even attempt to take hard look at the foreseeable air quality impacts of 

consenting to the Lease Modifications.  This is troubling because the Forest Service discloses 

that its decision will lead to the release of nitrogen oxides, including NO2, which are responsible 

for forming ozone (see EA at 42), SO2, and PM2.5.  See EA at 49-50.  The analysis may be due in 

part to a lack of technical expertise within the Forest Service.  As Chapter 4 of the EA discloses, 

no air quality experts were a part of the Interdisciplinary Team that prepared the EA.  See EA at 

125.  Furthermore, although the U.S. Environmental Protection Agency (―EPA‖) was consulted, 

there is no record of the Forest Service soliciting any EPA air quality expertise. 

Below, we explain in detail how the EA and FONSI fail to analyze and assess the direct, 

indirect, and cumulative air quality effects of the lease modifications. 

B. The EA Fails To Disclose Direct And Indirect Air Quality Effects. 

 

The Forest Service is obligated to analyze and assess all direct and indirect effects, 

including all ―reasonably foreseeable‖ effects of an agency proposal.  40 C.F.R. § 1508.8(b).  

Here, the Forest Service provided no analysis or assessment of any direct or indirect air quality 

effects for several pollutants of concern, including ozone, NO2, SO2, and PM2.5. 
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5. Ozone 

 

Ozone is a harmful pollutant that forms when nitrogen oxide emissions from combustion 

and volatile organic compounds react with sunlight.  See EA at 42.  It is a poisonous gas; hence, 

the EPA has sought to ensure that concentrations of this gas are limited to no more than 0.075 

parts per million over an eight-hour period.  40 C.F.R. § 50.15. 

In the EA, the Forest Service does not even mention the applicable ozone NAAQS, which 

was adopted in 2008, but asserts instead that the applicable NAAQS is the outdated 0.080 

standard that was adopted in 1997 and later replaced by the new standard. 

Further, the Forest Service refused to analyze and assess ozone in the EA, asserting, ―The 

State assesses potential ozone impacts from its authorized activities on a regional basis, when an 

adequate amount of data is available and where such analysis has been deemed appropriate.‖  EA 

at 42.  There is no information referenced or provided in the record to support this claim.  

Additionally, as Appellants noted in their comments, the State of Colorado does not analyze and 

assess ozone effects as part of permitting stationary sources, nor does the State analyze and 

assess ozone effects stemming from mobile sources, such as cars, trucks, and trains.  See 

Appellants‘ Comment Letter (Exh. 15) at 95-101.  Finally, the State of Colorado is not subject to 

NEPA, nor has the Forest Service provided any information or analysis to demonstrate that the 

State‘s air quality analyses are functionally equivalent to what NEPA demands. 

The air pollution permit for the West Elk Mine, to which the EA refers, only addresses a 

subset of stationary sources located at the mine site and contains no limits whatsoever on NOx or 

VOCs, the very pollutants responsible for forming ozone.  It is unclear how the State‘s permit 

will address any potentially significant ozone impacts in light of the fact that it does not actually 

regulate in any way the emissions that are responsible for forming ozone. 
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Speculation, or a lack of information, cannot substitute for taking a hard look at 

environmental effects, particularly when the EA‘s assertions are not based on any assessment.  In 

this case, even if the State of Colorado were to analyze and assess ozone impacts, there is no 

indication as to when such assessment will actually occur, whether it will satisfy NEPA‘s 

analysis requirements, and whether other requirements under NEPA, such as the duty to consider 

mitigation measures (see, e.g. 40 C.F.R. § 1502.16(h)), will be considered.  The EA‘s failure to 

address ozone impacts, choosing to rely instead on a state permit or future unknown analysis, 

does meet NEPA‘s requirement that federal agencies take a hard look at the effects of agency 

actions prior to making decisions.   

Nothing supports the Forest Service‘s claim that ―it is typically not appropriate to assess 

potential ozone impacts of a single project on potential regional ozone formation and transport‖ 

(EA at 42), nor can this mere statement satisfy NEPA‘s ―hard look‖ requirement.  Here, the 

Forest Service admits that ozone is a significant issue.  See EA at 8.  And indeed, ozone is 

becoming a major concern in western Colorado and the surrounding region, as Appellants noted 

in their comments.  See Appellants‘ Comment Letter at 95-101 (Exh. 15).  As Appellants pointed 

out, modeling in the Western United States has predicted widespread violations of the current 

ozone NAAQS.  See id. at 97-98 (citing Western Regional Air Partnership modeling report and 

image predicting ozone concentrations above 0.075 parts per million (orange and red) throughout 

western Colorado).  Thus, there is ample cause for concern over the potentially significant direct 

and indirect impacts of the lease modifications on ambient ozone concentrations.  

Even assuming, as the Forest Service asserts in the EA, that ozone is best addressed at a 

regional scale, then the agency should have acknowledged a number of alarming regional trends 

in the EA, including: 
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 The fact that ozone monitors in the Uinta Basin of northeastern Utah located 

northwest of the coal lease modification area, have recorded numerous exceedances 

of the current NAAQS, with 8-hour concentrations reaching as high as 0.139 parts per 

million—almost twice the level of the NAAQS—in 2011.  According to data from the 

EPA‘s AirData website, monitors in Uintah County have regularly exceeded the 

ozone NAAQS since 2009.  The three year average of the fourth highest annual 8-

hour ozone readings now exceeds the current NAAQS at two monitors, meaning the 

region is officially violating the NAAQS.  The table below, which was prepared by 

querying the EPA‘s Monitor Values Report website, presents this data. 

 

Uintah County, Utah Ozone Monitoring Data.   

Data Shows Fourth Maximum 8-hour Ozone Reading and Total  

Number of Exceedances during that Year in Parentheses. 

Data obtained from EPA‘s AirData Website, Monitor Values Report Query, available at 

http://www.epa.gov/airdata/ad_rep_mon.html (last accessed Dec. 30, 2011). 

 

Monitor 2009 2010 2011 
3-Year 

Average 

Dinosaur National 

Monument 
0.063 (0) 0.068 (0) 0.09 (8) 0.073 

Redwash 0.067 (0) 0.098 (30) 0.100 (21) 0.088 

Ouray 0.067 (1) 0.117 (38) 0.116 (22) 0.100 

 

 Rising ozone levels in rural areas throughout the western United States.  As reported 

in a recent article, rising ozone levels are being reported in northeastern Utah, western 

Wyoming, and western Colorado.  See Webb, D., ―Big-city ozone goes rural,‖ Grand 

Junction Daily Sentinel (March 24, 2011), available at 

http://www.gjsentinel.com/news/articles/bigcity_ozone_goes_rural/ (last accessed 

Dec. 30, 2011), attached as Exh. 66.  

 

 In 2011, the State of Colorado issued its first-ever ozone alert due to high 

concentrations in western Rio Blanco County, which is also located northwest of the 

coal lease modification area.  See Tsai, C., ―Colo. Issues first ozone alert day in 

Rangely area,‖ Grand Junction Daily Sentinel (Feb. 15, 2011), available at 

http://www.gjsentinel.com/news/articles/colo.-issues-first-ozone-alert-day-in-rangely-

area (last accessed Dec. 30, 2011), attached as Exh. 67.  

 

 Ozone monitoring data for western Colorado indicate that, although monitors in 

nearby Counties are currently in compliance with the NAAQS, several exceedances 

of the NAAQS have been recorded since 2008 and peak 8-hour ozone concentrations 

have consistently approached the current standard of 0.075 parts per million.  The 

table below, which was also prepared using data obtained from the EPA‘s AirData 

website, shows monitoring data for Mesa, Garfield, and Montezuma Counties, all 

which are in western Colorado. 
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Western Colorado Ozone Monitoring Data.   

Data Shows Fourth Maximum 8-hour Ozone Reading and  

First Maximum Reading in Parentheses. 

Data obtained from EPA‘s AirData Website, Monitor Values Report Query, available at 

http://www.epa.gov/airdata/ad_rep_mon.html (last accessed Dec. 30, 2011). 

 

Monitor County 2008 2009 2010 2011 

Palisade Mesa 
0.070 

(0.077) 

0.064 

(0.067) 

0.068 

(0.070) 

0.066 

(0.069) 

Colorado National 

Monument 
Mesa 

0.067 

(0.071) 

0.058 

(0.062) 

0.065 

(0.066) 

0.068 

(0.071) 

Cortez Montezuma 
0.064 

(0.067) 

0.064 

(0.066) 

0.064 

(0.076) 

0.069 

(0.073) 

Rifle Garfield 
0.066 

(0.076) 

0.062 

(0.064) 

0.066 

(0.069) 

0.066 

(0.068) 

 

And indeed, even locally in Gunnison County, the location of the proposed lease 

modifications, the EPA reports that in 2011, there were 13 days where air quality was deemed of 

―Moderate‖ quality due to ozone pollution.  This data indicates that during those 13 days, ozone 

concentrations ranged between 0.060 and 0.075 parts per million.  Below is a chart of that data, 

which was prepared using the EPA‘s Tile Plot query on its AirData website, available at 

http://www.epa.gov/airdata/ad_viz_tile.html (last accessed Dec. 23, 2011).   
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Although the Forest Service may claim that it need not analyze ozone impacts of the 

West Elk Mine because there are no violations of the ozone NAAQS in Gunnison County, such 

an assertion would defy logic and common sense.  The Forest Service cannot take the position 

that it is appropriate to analyze and assess air quality impacts only after air quality violates 

NAAQS.  Such an approach to addressing potentially significant air quality impacts would have 

the affect of waiting for potentially significant environmental impacts to occur, rather than 

analyzing and assessing such impacts, and potentially preventing the occurrence of NAAQS 

violations in the first place, a nonsensical result. 

Furthermore, such a position would violate a fundamental tenant of NEPA, which is to 

―insure that environmental information is available to public officials and citizens before 
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decisions are made and before actions are taken.‖  40 C.F.R. § 1500.1(b).  In this case, the Forest 

Service‘s position seems to be to ensure that environmental information is available to public 

officials and citizens after decisions are made and after actions are taken.  This is wholly 

contradictory to NEPA. 

The Forest Service does not deny that the EA failed to analyze and assess the potentially 

significant direct and indirect impacts of the lease modifications to ambient ozone 

concentrations.  The Forest Service also failed to acknowledge that the 2008 ozone NAAQS are 

applicable.  Finally, the EA fails to address relevant information regarding regional and local 

ozone concentrations that could provide a reasonable basis for analyzing and assessing the 

impacts of the Lease Modifications.  Taken together, the EA and FONSI clearly fail to satisfy 

NEPA with regards to addressing potentially significant ozone impacts, and therefore the 

decision must be reversed. 

6. Nitrogen Dioxide 

 

To its credit, the Forest Service at least recognizes the existence of the 1-hour NO2 

NAAQS, which was adopted in 2010.  See EA at 43.  However, this recognition did not translate 

into any kind of an analysis or assessment of potentially significant impacts to 1-hour NO2 

concentrations. 

The EA does not deny that the reasonably foreseeable impacts of the lease modifications 

would include emissions of NO2.  See EA at 50.  Notwithstanding this, the EA asserts that 

―gaseous emissions are anticipated to be comparable to MCC‘s current activities and would fall 

within the requirements of MCC‘s existing air permit (Appendix D) which ensures compliance 

with the NAAQS and CAAQS.‖  Id.  The EA fails to support this claim.  Indeed, the air permit 

for the West Elk Mine neither addresses nor limits NO2 emissions, nor does it apply to mobile 
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sources, such as heavy machinery (e.g., drill rigs), trucks, and trains, which would also directly 

and indirectly release NO2 emissions, and the use of which will be prolonged for over a year by 

the lease modification.
90

  By all measures, the air permit appears solely to regulate emissions of 

particulate matter less than 10 microns in diameter, or PM10.  Furthermore, the State of Colorado 

does not permit indirect sources of air pollution.  Thus, the air permit does not regulate indirect 

sources of NO2 related to the lease modifications, such as coal-hauling locomotives, truck traffic 

on roads associated with development of the lease modifications, and any other indirect sources 

of emissions.  

Certainly, if it could be demonstrated that an analysis had been prepared assuring that an 

air permit adequately protected air quality standards, such as the 1-hour NO2 NAAQS, it would 

be entirely appropriate for the Forest Service to rely on such a permit to fulfill its duties to 

adequately analyze and assess potentially significant air quality impacts.  However, where the 

Forest Service merely points to an air permit, providing no explanation as to how it ascertained 

the permit adequately analyzed and assessed potentially significant impacts, such reliance cannot 

substitute for NEPA compliance.  In this case, the Forest Service cannot even point to any 

specific permit terms or conditions that demonstrate impacts to the 1-hour NO2 NAAQS have 

been adequately addressed, nor can the agency point to any analysis prepared by the State of 

Colorado that indicates impacts to the 1-hour NO2 NAAQS have actually been considered and 

addressed by the State of Colorado. 

To the extent that the Forest Service may claim that the mere existence of a State of 

Colorado-issued air permit is prima facie evidence that impacts to NO2 NAAQS have been 

adequately analyzed and assessed, we note that there are numerous examples where the State of 

                                                 
90

  Even the Forest Service recognized in the E Seam FEIS that ―no specific permit requirements 

apply to gaseous emissions‖ from mobile equipment.  See E-Seam Final EIS (Exh. 4) at 58. 
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Colorado has issued permits, yet the NAAQS have still been violated.  For example, the Denver 

Metro/North Front Range region of Colorado was designated as nonattainment due to violations 

of the 1997 ozone NAAQS.  See 40 C.F.R. § 81.306  The area violated despite the fact that the 

State of Colorado had issued air permits to all stationary sources of air pollution in the area.
91

 

As it stands, the Forest Service has not analyzed or assessed impacts to the 1-hour NO2 

NAAQS.  Further, the Agency has failed to demonstrate that the State‘s air permit for the West 

Elk Mine contains an adequate analysis of impacts to the 1-hour NO2 NAAQS, or that the permit 

actually addresses emissions of NO2 from both mobile and stationary sources associated with 

mining.  The EA and FONSI cannot be upheld unless and until the agency demonstrates that 

impacts to the 1-hour NO2 NAAQS have actually been analyzed and assessed in accordance 

with NEPA. 

7. Sulfur Dioxide 

 

The EA fails to address at all the 1-hour SO2 NAAQS, which were adopted in 2010 and 

limit concentrations to no more than 75 parts per billion, or 0.075 parts per million.  The table on 

page 43 of the EA only mentions the 3-hour, 24-hour, and annual SO2 standards.  This alone 

demonstrates the Forest Service failed to adequately analyze and assess the reasonably 

foreseeable direct and indirect impacts of the lease modifications. 

To the extent the Forest Service may claim that the air permit for the West Elk coal mine 

adequately addresses the 1-hour SO2 NAAQS, this would be erroneous.  Indeed, the final 1-hour 

SO2 NAAQS were promulgated on June 22, 2010, and took effect August 23, 2010.  See 75 Fed. 

Reg. 35520 (June 22, 2010).  The air permit for the West Elk coal mine, however, was issued on 

                                                 
91

  The Clean Air Act, in fact, contemplates such an outcome, setting forth comprehensive 

planning requirements to ensure compliance, including stronger permitting requirements, with 

the NAAQS where violations occur.  See 42 U.S.C. § 7501, et seq.   
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June 8, 2010, prior to the EPA‘s promulgation and the effective date of the NAAQS.  In other 

words, the NAAQS were not even applicable when the air permit was issued, meaning there is 

no way that the Mine‘s air permit adequately addresses impacts to the 1-hour SO2 NAAQS.   

8. PM2.5 

 

For PM2.5, the Forest Service asserts that, ―Analysis for particulates is tiered to that from 

the Deer Creek Shaft and E Seam Methane Drainage Wells Project FEIS (2007) which also 

included a description of PM2.5 (a concern expressed by environmental groups for these lease 

modifications.)‖  EA at 49.  This statement fails to recognize that the E Seam FEIS does not even 

mention, let alone address, the 2006 24-hour PM2.5 NAAQS, nor does the E Seam FEIS address 

the 2010 PM2.5 PSD increment standards which were adopted years after the E Seam FEIS was 

published. 

Indeed, although the E Seam FEIS was released in 2007, the document still only 

mentions the 24-hour PM2.5 NAAQS adopted in 1997, not the then-applicable 2006 24-hour 

PM2.5 NAAQS.  See E-Seam Final EIS (Exh. 4) at 58.  The superseded 1997 standards limited 

24-hour concentrations to 65 micrograms/cubic meter, whereas the 2006 NAAQS limit 24-hour 

concentrations to 35 micrograms/cubic meter.  The failure to address the 2006 NAAQS 

demonstrates that the EA fails to adequately analyze and assess PM2.5 impacts. 

Further, the 2007 E Seam FEIS could not address later-adopted 2010 PM2.5 PSD 

increments.  This further demonstrates that the EA fails to adequately analyze and assess the 

reasonably foreseeable PM2.5 impacts. 

Despite failing to complete any analysis of impacts to PM2.5 PSD increments, the Forest 

Service somehow concluded that with regards to impacts to the Class I West Elk Wilderness 

Area, ―particulates would have settled out of the air before hitting the wilderness due to 
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vegetation screening and topography or most likely blown away from the wilderness area due to 

topography and prevailing wind.‖  EA at 50.  This statement seems wholly concocted and 

lacking any supporting information or analysis.   

Indeed, in the record supporting the FONSI, we found no information or analysis 

indicating that an actual assessment of particle transport was conducted such that the Forest 

Service has any reasonable basis to conclude that PM2.5 would ―settle out‖ or ―blow away.‖  This 

is speculation, at best.  Adding to this flaw, the Forest Service does not even identify what 

methodology it used to reach these conclusions, which is troublesome given that an air quality 

expert was not even involved in the preparation of the EA.  Further, the assumption that PM2.5 

would ―settle out‖ or ―blow away‖ is even more questionable given the proximity of the Lease 

Modifications to the West Elk Wilderness‘s Class 1 airshed.  As the EA admits, ―[t]he Class I 

airshed (West Elk Wilderness) is <1 [mile] from portions of the project area.‖  EA at 50.  Indeed, 

the southeast boundary of lease modification COC-67232 is, in places, less than a few hundred 

feet from the West Elk Wilderness. 

The Forest Service‘s assertions are especially suspect because there are readily available 

methods to assess the impacts of project actions to Class I increments.  The Forest Service itself 

recently analyzed the impacts of oil and gas development on the San Juan National Forest and 

neighboring public lands to Class I increments within the planning area, actually assessing the 

degree to which the development would affect increment concentrations.  See San Juan Public 

Lands, Draft Land Management Plan and Draft Environmental Impact Statement, Supplement to 

the Draft Environmental Impact Statement (Aug. 2011) at 3-20—3-29, available at 

http://ocs.fortlewis.edu/forestplan/supplement/SDEIS_Chapter%203_Air%20Quality.pdf (last 

viewed Dec. 30, 2011), excerpts attached as Exh. 68.  Given the agency‘s ability to analyze the 
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impacts of project actions to PSD increments, the Forest Service‘s failure to support its 

assertions that PM2.5 would ―settle out‖ or ―blow away‖ with actual analysis further underscores 

the inadequacy of the EA and FONSI. 

The Forest Service‘s assertion also ignores the fact that PM2.5 comes in two forms—

direct particulate emissions and secondary particulate formed from NO2 and SO2 emissions.  As 

the EPA stated in its final rule adopting the 2006 PM2.5 NAAQS, ―Particles may be emitted 

directly or formed in the atmosphere by transformations of gaseous emissions such as sulfur 

oxides (SOx), nitrogen oxides (NOx), and volatile organic compounds (VOC).‖  71 Fed. Reg. 

61144, 61146 (Oct. 17, 2006). 

Any claim that the State air permit for the West Elk Mine adequately analyzes and 

assesses the direct and indirect PM2.5 impacts is also unsupported.  The West Elk Mine‘s air 

permit does not even limit PM2.5 emissions, nor does it apply to mobile sources, such as heavy 

machinery (e.g., drill rigs), trucks, and trains, which would also directly and indirectly release 

PM2.5 and PM2.5 precursors.  The air permit appears solely to regulate emissions of particulate 

matter less than 10 microns in diameter, or PM10.  Furthermore, the State of Colorado does not 

permit indirect sources of air pollution.  Thus, the air permit does not regulate indirect sources of 

PM2.5 related to the lease modifications, such as coal-hauling locomotives, truck traffic on roads 

associated with development of the Lease Modifications, and any other indirect sources of 

emissions. 

The Forest Service also cannot assert that PM2.5 is irrelevant because the lease 

modifications are not located within a ―nonattainment‖ area, or area that is designated to be in 

violation of the PM2.5 NAAQS.  First, there are apparently no PM2.5 monitors located in 

Gunnison County, Colorado that could indicate whether or not the area is in violation of the 
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PM2.5 NAAQS.  This is critical because under federal regulations, only monitored violations of 

the PM2.5 NAAQS can be used to make nonattainment designations.  See 40 C.F.R. § 50, 

Appendix N.  Thus, the lack of a ―nonattainment‖ designation is not a sign that PM2.5 is 

irrelevant, but rather a sign that there is no monitoring data.  This alone underscores the need for 

the Forest Service to analyze and assess potentially significant PM2.5 impacts, not ignore them. 

Second, every area currently designated as nonattainment for the PM2.5 NAAQS, or any 

other NAAQS for that matter, was once in attainment.  The fact that an area may be in attainment 

does not signal that it is not at risk of falling into nonattainment, or otherwise struggling with 

PM2.5 air pollution.  The Forest Service‘s logic would be akin to claiming that cancer patients are 

not at risk of dying because they are not dead.  Absurd as this sounds, it is exactly the logic 

proffered by the Forest Service in its EA and further underscores that the agency failed to 

adequately analyze and assess the reasonably foreseeable PM2.5 impacts of the lease 

modifications. 

5. Methane 

The Lease Modification EA should disclose the methane emissions likely to result from 

mining the Lease Modifications.  The EA does not do so, instead providing an estimate not of 

methane emissions but of the CO2-equivalent (CO2e) emissions from methane.  While providing 

CO2e emissions from methane is helpful, it is not clear how the Forest Service derived these 

CO2e numbers.  It appears, however, that the Forest Service estimates are based on outdated 

information, and likely underestimate methane emissions by millions of cubic feet a day.  

Because the EA fails to include critical data concerning methane emissions, fails to explain the 

basis for its conclusions, and bases its conclusions on outdated information, its analysis of 

methane emissions is arbitrary and capricious and must be set aside. 
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The EA fails to contain any disclosure of the actual volume of methane emissions from 

the mine.  Instead, the EA estimates the CO2e emissions of methane as a range.  See EA at 30, 49 

(estimating methane emissions as 383,250-574,875 tonnes of CO2e per year based on on-going 

mine activities).  Converting this volume of CO2e per year to methane emissions per day yields a 

range of about 2.9 million cubic feet/day to 4.3 million cubic feet/day.
92

  But neither the EA nor 

the record explains how the Forest Service derived these estimates. 

While the project file does contain volume figures for methane emissions for one three-

month period nearly two years ago – for the first quarter of 2010 (see Exh. 1)– it is unclear how 

or why the Forest Service used these figures to generate the numbers in the EA.  For example, 

the 2010 figures show emissions of 7.48 million cubic feet per day, nearly twice the highest end 

of the range the Forest Service identified in its EA.  In addition, it is unclear why the Forest 

Service relied on methane emission figures for the first quarter of 2010, when by the time the 

agency completed its EA in November 2011, MCC has provided much more recent figures to 

MSHA and BLM, the latter a cooperating agency on the EA.  Further, it is unclear why the 

Forest Service would rely on the first quarter 2010 figures when the West Elk Mine at that time 

was operating at only 66% of the rate that the Lease Modifications will be mined.  Figures from 

the state mining agency show that MCC mined 1.075 million tons of coal in the first quarter of 

2010, an annual rate of about 4.3 million tons per year.
93

  But the Forest Service assumes the 

                                                 
92

  According to an article on EPA‘s website, 1000 cubic feet of methane produces 0.404 tons of 

CO2e.  See http://www.epa.gov/gasstar/documents/ogj_article110707.pdf (last viewed 

Dec. 30, 2011).  Using the figures in the EA (383,250-574,875 tonnes), and converting tons to 

tonnes (1 ton = .907 tonnes), 589,840 tonnes of CO2e = approximately 4.3 million cubic feet/day 

of methane emissions, and 383,250 tonnes of CO2e = approximately 2.9 million cubic feet/day of 

methane emissions. 

93
  Colorado Division of Reclamation, Mining and Safety, Monthly Coal Detail Report, Period 

1/2010 through 12/2010, p. 6, attached as Exh. 69, available at 

http://mining.state.co.us/Reports/Detail2010.pdf (last viewed Dec. 30, 2011). 
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Lease Modification will be mined at a rate almost 50% faster – 6.5 million tons per year.
94

  

Faster mining will mean more methane wells operating at one time, and more methane 

emissions.  It is unclear how or whether the Forest Service accounted for the increased rate of 

coal mining, and thus the potentially higher rate of methane emissions, when compared to the 

figures for the first quarter of 2010. 

Because the record does not articulate a rational basis between the methane estimates 

provided in the EA and the only information contained in the record, the Forest Service‘s 

methane emission estimates are arbitrary and capricious.  The FONSI and EA must be remanded 

to address the agency‘s failure to properly disclose this important environmental impact. 

B. The Forest Service Failed To Analyze And Assess Direct VOC Emissions 

Associated With Methane Venting. 

The Forest Service failed to analyze and assess the volatile organic compound (VOC) 

emissions that would result from the reasonably foreseeable impacts of methane venting that the 

lease modifications will cause.  As the agency notes, VOC emissions form ozone pollution, 

making them pollutants of significant concern.  See EA at 42.  Under Clean Air Act regulations, 

VOCs, include ―any compound of carbon,‖ excluding a number of compounds.  Although 

methane and ethane are expressly excluded as a VOC, other related compounds, including 

propane, pentane, butane, hexane and benzene are expressly regulated as VOCs. 

In the EA, the Forest Service asserted that: 

Information on other potential gaseous emissions (VOCs such as ethane, propane, 

pentane, hexane, alkenes, aldehydes, and benzene/benzene derivatives) is not available 

for the West Elk Mine because the concentrations are either non-existent or 

immeasurable where air samples are collected at the mine and will not be further 

discussed in this document. 

  

                                                 
94

  EA at 38. 
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EA at 42.  This claim, however, is contradicted by information previously made available to the 

Forest Service. 

On September 24, 2009, MCC submitted to the BLM a supplemental Resource Recovery 

and Protection Plan entitled, ―West Elk Mine E-Seam Gas Economic Evaluation Report.‖  This 

report presented an extended analysis, which was prepared by Arista Midstream Services, LLC, 

of the gas released from the company‘s methane venting wells.  See Arista Midstream Services, 

West Elk Mine, Somerset, Colorado, E Seam Gathering Options (Sept. 2009), pp. 23-29, 

attached as Exh. 70 (―Arista Report‖).  This analysis shows that MDWs at the West Elk Mine 

release measurable volumes of a number of regulated VOCs, including pentane, hexane, 

benzene, ethylbenzene, toluene, xylene, and others.  The table below presents the results of this 

analytical data for select VOCs.   

Select VOCs and Volumes, in Parts Per Million, Reported as Part of Methane Drainage 

Well Gas Stream.
95

  See 2009 Economic Evaluation Report at Exhibit F,  

Appendix 2, at 28 and 29. 

VOC 

Volume (ppmv): Gas, 

V18-E1-38, 5/15/09, 

0851 

Volume (ppmv): 

Gas, V14-E1-42, 

5/15/09, 0840 

i-Pentane 129 94 

n-Pentane 51 38 

n-Hexane 26.6 13.2 

Benzene 0.68 0.49 

Cyclohexane 12.8 6.8 

n-Heptane 11.6 5.3 

Methylcyclohexane 26.3 9.5 

Toluene 0.29 0.20 

n-Octane 3.11 1.21 

Ethylbenzene 0.10 <0.10 

m, p-Xylene 0.20 0.11 

n-Nonane 0.94 0.33 

n-Decane 0.18 <0.10 

Undecane 0.61 <0.10 

                                                 
95

  Hexane, benzene, toluene, ethylbenzene, and xylene are also hazardous air pollutants 

regulated under Section 112 of the Clean Air Act.  See 42 U.S.C. § 7412(b).   
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Using this data, the Forest Service could have calculated the total mass of individual VOC 

emissions and derived a reasonable estimate of reasonably foreseeable overall VOC emissions.  

For example, using the parts per million data, as well as the assumption from the Arista report 

that total gas emissions from the West Elk coal mine average 4,000,000 cubic feet per day (see 

Arista Report (Exh. 70) at 3), one can easily determine total mass emissions.  For example, the 

equation for hexane is as follows: 

 According to the EPA, 1 ppm of hexane equals 3.53 milligrams per cubic meter.  

See EPA, ―Hexane,‖ available at http://www.epa.gov/ttn/atw/hlthef/hexane.html 

(last accessed Dec. 30, 2011).  Depending on which gas sample is selected, the total 

ppm of hexane (expressed as n-hexane) would therefore equal 93.898 

milligrams/cubic meter (for 26.6 ppm) or 46.596 milligrams/cubic meter. 

 Using the lower number, or 46.596 milligrams/cubic meter, we can calculate daily 

emissions as follows: 

o 46.596 milligrams/cubic meter * 1 cubic meter/35.3146667 cubic feet = 1.3258 

milligrams/cubic feet; 

o 1.3258 milligrams/cubic feet * 1 pounds/453,592.37 milligrams = 0.000002923 

pounds/cubic feet; 

o 0.000002923 pounds/cubic feet * 4,000,000 cubic feet/day = 11.69 pounds/day; 

o 11.69 pounds/day * 365 days/year = 4,267.42 pounds/year 

o 4,267.42 ponds/year * 1 ton/2000 pounds = 2.13 tons/year.
96

 

The Forest Service could have done this for all reported VOCs in order to estimate reasonably 

foreseeable VOC emissions.  The agency failed to do so. 

From the simplest standpoint, the Forest Service could have at least used data showing 

that, of an assumed 4,000,000 cubic feet/day of coal mine gas emissions from the West Elk mine, 

0.106-0.177% is considered propane.  See Exh. 70 (Arista Report) at 25.  Using the lower value 

                                                 
96

  Factors for converting cubic meters to cubic feet and milligrams to pound are readily available 

online. 
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of 0.106%, this would equal 4,240 cubic feet/day.  Assuming normal temperature and pressure, 

the density of propane is 0.1175 pounds/cubic feet.  See ―Engineering Toolbox,‖ 

http://www.engineeringtoolbox.com/gas-density-d_158.html (last accessed Dec. 30, 2011).  

Thus, 4,240 cubic feet/day would equal 498.20 pounds/day, or 0.2491 tons/day, or 90.92 

tons/year. 

This data both undermines the Forest Service‘s claim that information on VOCs is ―not 

available‖ and the agency‘s claim that concentrations of VOCs are ―non-existent or 

immeasurable.‖  Using readily available information prepared by the MCC and arithmetic, the 

Forest Service could have estimated VOC emissions.  Given the importance of understanding 

VOC emissions from methane venting at the West Elk coal mine in the context of ozone impacts, 

as well as in the context of the Forest Service‘s own FONSI, the failure to analyze and assess 

VOC emissions renders the EA and DN/FONSI fatally flawed. 

C. The Forest Service Failed To Analyze And Assess Indirect Air Quality 

Impacts Associated With Coal Combustion. 

The Forest Service recognizes that combustion of the coal to be mined as a result of 

consenting to the lease modification is a reasonably foreseeable, potentially significant indirect 

impact.  However, the Forest Service asserts that analyzing and assessing the air quality impacts 

associated with burning this coal are ―impossible to quantify.‖  EA at 50.  This is simply not true. 

To begin with, the Forest Service can easily ascertain which coal-fired power plants 

currently burn and will likely burn coal from the West Elk coal mine.  Such data is readily 

available from Energy Information Administration (―EIA‖) monthly utility and nonutility fuel 

receipts and fuel quality data reports, or Forms EIA-923 (Schedule 2).  These reports are 

available online for every year, and for 2011 up to August.  See EIA, ―EIA-423-Monthly 

Nonutility Fuel Receipts and Fuel Quality Data, 2002-2007, EIS-923 (Schedule 2)-Monthly 
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Utility and Nonutility Fuel Receipts and Fuel Quality Data, 2008 and Beyond,‖ available at 

http://www.eia.gov/cneaf/electricity/page/eia423.html (last accessed Dec. 30, 2011), attached as 

Exh. 71.  This data indicates that in 2010 and up to August 2011, the following coal-fired power 

plants burned coal from the West Elk mine: 

Coal-fired Power Plant State 

Allen Steam Plant TN 

Bull Run TN 

Cherokee CO 

Colbert AL 

Cumberland TN 

Danskammer NY 

Davant Transfer FL 

Gallatin TN 

Johnsonville TN 

Mt. Poso Cogeneration CA 

Reid Gardner NV 

Shawnee KY 

Stockton Cogen CA 

Valmont CO 

Widows Creek AL 

 

We have attached a spreadsheet excerpting data from the EIA-923 reports for 2010 and 

2011 showing the coal-fired power plants fueled by coal from the West Elk mine.  See Exh. 71.  

This data also shows the quantity of coal from the West Elk mine burned, the sulfur content of 

the coal, ash content of the coal, and heat content of the coal. 

Furthermore, emissions data, at least for NOx and SO2, from each of these coal-fired 

power plants is readily available by querying the EPA‘s Clean Air Markets Database website.  

See http://camddataandmaps.epa.gov/gdm/index.cfm (last accessed Dec. 30, 2011) (using this 

database, one can query emissions from each coal-fired power plant).  And although the Forest 

Service is correct that the coal from West Elk is often ―mixed‖ with other coal types (see EA at 

50), using data from the EPA‘s Clean Air Markets Database, the Forest Service can easily 

determine boiler characteristics, load, and emissions controls, and using readily available 
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emission factors, can calculate emissions associated with burning coal from the West Elk mine.
97

 

Indeed, the EPA has a compendium of emission factors and equations, called AP-42, that 

enable the calculation of emissions associated with burning bituminous coal.  According to the 

EPA: 

Emissions from coal combustion depend on the rank and composition of the fuel, 

the type and size of the boiler, firing conditions, load, type of control 

technologies, and the level of equipment maintenance. The major pollutants of 

concern from bituminous and subbituminous coal combustion are particulate 

matter (PM), sulfur oxides (SOx), and nitrogen oxides (NOx). Some unburned 

combustibles, including carbon monoxide (CO) and numerous organic 

compounds, are generally emitted even under proper boiler operating conditions. 

EPA, ―AP-42, Fifth Edition, Volume I,‖ Chapter 1.1 at 1.1-3 (Sept. 1998), excerpts attached as 

Exh. 72.  This compendium details how to estimate emissions associated with combusting 

bituminous coal within various boiler types and, using data from the EPA‘s Clean Air Markets 

Database, as well as the Forest Service‘s professional judgment, the Agency could have easily 

estimated emissions that would likely be produced when coal from the lease modifications is 

burned.  The AP-42 Compendium provides emission factors for NOx and SO2, as well as for 

other pollutants, such as mercury and lead. 

The EPA‘s AP-42 Compendium even provides a general means of calculating SO2 

emissions, stating, ―On average, about 95 percent of the sulfur present in bituminous coal will be 

emitted as gaseous SOx, whereas somewhat less will be emitted when subbituminous coal is 

fired.‖  Exh. 72 at 1.1-3.   

                                                 
97

  The Forest Service asserts that coal from the West Elk coal mine is mixed with other ―less 

compliant coals.‖  EA at 50.  This is an unsupported generalization and actually appears untrue.  

According to data from the EIA, coal-fired power plants that burn coal from the West Elk mine 

often mix the coal with other bituminous coals also mined in Colorado, as well as subbituminous 

coal from the Powder River Basin of Wyoming, both coals that industry claims are ―compliant‖ 

or ―super-compliant.‖  For example, the Cherokee coal-fired power plant in Denver burns coal 

from the West Elk mine and the Foidel Creek coal mine, located in northwestern Colorado.    
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However, even assuming, arguendo, that the Forest Service may be correct that an 

analysis of indirect air quality impacts associated with combusting coal is ―impossible‖ to 

undertake, the Forest Service still failed to comply with NEPA.  Indeed, NEPA regulations 

require that where:  

[T]he information relevant to reasonably foreseeable significant adverse impacts 

cannot be obtained because the overall costs of obtaining it are exorbitant or the 

means to obtain it are not known, the agency shall include within the 

environmental impact statement: 

(1) A statement that such information is incomplete or unavailable;  

(2) a statement of the relevance of the incomplete or unavailable 

information to evaluating reasonably foreseeable significant adverse 

impacts on the human environment;  

(3) a summary of existing credible scientific evidence which is relevant to 

evaluating the reasonably foreseeable significant adverse impacts on the 

human environment, and  

(4) the agency's evaluation of such impacts based upon theoretical 

approaches or research methods generally accepted in the scientific 

community. 

40 C.F.R. § 1502.22(b).
98

  Here, despite claiming that information regarding the indirect air 

quality impacts of coal combustion cannot be obtained, the Forest Service provided no 

statements or evaluations in compliance with 40 C.F.R. § 1502.22.  In fact, the EA does not even 

mention 40 C.F.R. § 1502.22.   

Although the Forest Service‘s claim that analyzing and assessing the indirect air quality 

impacts resulting from coal combustion is ―impossible‖ is unsupported, the agency cannot 

simply claim that information relevant to reasonably foreseeable potentially significant adverse 

                                                 
98

  Although 40 C.F.R. § 1502.22 references environmental impact statements, its provisions are 

applicable to EAs due to the Forest Service‘s obligation to ensure no ―significant impacts.‖  This 

IS echoed in the Forest Service Handbook, which requires the Forest Service to comply with 40 

C.F.R. § 1502.22 when information regarding ―significant or potentially significant adverse 

effects on the human environment ... is either missing or incomplete.‖  FSH 1909.15-13. 
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impacts cannot be obtained without providing statements and an evaluation in accordance with 

40 C.F.R. § 1502.22.  In either event, the EA in this case fails to comply with NEPA‘s mandates. 

While the Forest Service may claim that the air quality impacts associated with coal 

combustion will simply ―continue‖ (EA at 50), this is not an analysis and assessment of impacts.  

Without any attempt to quantify or even qualify such impacts, the agency has no basis to 

conclude that any ―continuation‖ of impacts will not be insignificant. 

An analysis and assessment of indirect air quality impacts associated with coal 

combustion was necessary to a reasoned and informed decision.  The Forest Service asserts that 

there is a need to approve the lease modifications to ―ensure that compliant and super-compliant 

coal reserves are recovered and not bypassed.‖  EA at ii.  However, without an analysis and 

assessment of indirect impacts associated with coal combustion, the Forest Service has no basis 

for asserting that the coal in question will be ―compliant‖ or that it is otherwise needed in order 

to aid in complying with air quality standards in the United States.  An analysis of indirect air 

quality impacts is also necessary to justify the Forest Service‘s FONSI.  As it is, there is no basis 

for asserting that such impacts are not significant. 

Contrary to the Forest Service‘s claim, it is not ―impossible‖ to quantify emissions from 

combusting the coal that will be mined from the lease modifications.  In this case, the agency 

could have made at least some attempt to gather readily available information necessary to 

understand and estimate emissions and develop a reasonable estimate of likely emissions.  The 

Forest Service did not even take this basic step.  Furthermore, even if the agency was correct, the 

Forest Service cannot simply claim it is impossible to complete a necessary analysis under 

NEPA without complying with 40 C.F.R. § 1502.22.  The EA is thus flawed and the FONSI 

unsupported, and must be remanded. 
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D. The Forest Service Must Supplement Its LRMP FEIS To Address Significant 

New Information Regarding Air Quality. 

NEPA regulations require the Forest Service to supplement draft or final EISs whenever 

―There are significant new circumstances or information relevant to environmental concerns and 

bearing on the proposed action or its impacts.‖  40 C.F.R. § 1502.9(c)(1)(ii); see also FSH 

1909.15-18. 

In this case, the Forest Service was required to supplement the GMUG LRMP EIS before 

authorizing the lease modifications in order to address significant new circumstances and 

information relevant to air quality impacts.  Here, since the GMUG LRMP EIS was prepared in 

1983 and subsequently amended in 1991, a number of new federal air quality standards have 

been adopted and implemented.  These include the 2008 ozone NAAQS (40 C.F.R. § 50.15), the 

2006 PM2.5 NAAQS (40 C.F.R. § 50.13), the 1-hour NO2 NAAQS (40 C.F.R. § 50.11(b)), the 1-

hour SO2 NAAQS (40 C.F.R. § 50.17), and PSD increments for PM2.5 (75 Fed. Reg. 64863-

64907). 

Neither the 1983 nor the 1991 EIS address these air quality standards.  In fact, the 1991 

EIS does not even mention any of relevant air quality standards that were applicable at the time.  

In its analysis of air quality impacts, all the EIS states is, ―All of the alternatives may temporary 

affect local air quality by creating dust and smoke.‖  GMUG LRMP 1991 EIS at IV-24.  The EIS 

does not mention, let alone analyze and assess, the potentially significant impacts of land 

management activities to ozone, NO2, SO2, and PM2.5.  This is a significant flaw that must be 

addressed in a supplemental EIS before the Forest Service can authorize the lease modifications 

through the preparation of an EA. 

The need to supplement the LRMP is especially critical given that a number of land 

management activities have the potential to directly, indirectly, and cumulatively impact air 
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quality in significant ways that were not even contemplated in 1983 and 1991.  For example, 

nowhere in the 1991 EIS did the Forest Service address the direct, indirect, and cumulative 

impacts of coal mining to ambient ozone concentrations.  Thus, the agency has no reasonable 

basis to conclude that the lease modifications here will adequately protect ozone air quality 

standards when considered together with other management activities on the GMUG National 

Forest.  This is especially significant because NFMA planning regulations command the Forest 

Service to ensure that management prescriptions ―[b]e consistent with maintaining air quality at 

a level that is adequate for the protection and use of National Forest System resources and that 

meets or exceeds applicable Federal, State and/or local standards or regulations.‖  36 C.F.R. 

§ 219.27(a)(12) (emphasis added).  In this case, without supplementing the EIS, the Forest 

Service has no basis to conclude that the GMUG LRMP provides adequate management 

prescriptions that ensure ozone air quality standards will be met or exceeded as a result of 

implementing the lease modifications. 

At the least, the Forest Service was required to assess whether the LRMP EIS should be 

supplemented in light of significant new circumstances and information relevant to air quality 

impacts that bears on the Lease Modifications and their impacts.  Such an analysis is required by 

the Forest Service Handbook, which states: 

If new information or changed circumstances relating to the environmental 

impacts of a proposed action come to the attention of the responsible official after 

a decision has been made and prior to completion of the approved program or 

project, the responsible official should review the information carefully to 

determine its importance.  Consideration should be given to whether or not the 

new information or changed circumstances are within the scope and range of 

effects considered in the original analysis. 

If, after an interdisciplinary review and consideration of new information within 

the context of the overall program or project, the responsible official determines 

that a correction, supplement, or revision to an environmental document is not 

necessary, implementation should continue.   
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Document the results of the interdisciplinary review in the appropriate program or 

project file.  This documentation is sometimes called a supplemental information 

report (SIR) and should conclude with whether or not a correction, supplement, or 

revision is needed, and if not, the reasons why. 

FSH 1909.15-18.1.  The agency did not undertake such an assessment and instead implied that 

under the LRMP, air quality would be adequately protected.  Without even assessing whether 

new information regarding air quality impacts is significant, the Forest Service has violated 

NEPA and the FSH. 

Much has changed in the decades since 1983 and 1991.  The Forest Service has an 

ongoing duty to ensure that its programmatic NEPA adequately justifies current management 

decisions.  In this case, the Forest Service at least had a duty to assess whether new information 

regarding air quality impacts should trigger the preparation of a supplemental EIS, if not a duty 

to actually supplement.  Especially given that the LRMP EIS predates the adoption of a number 

of air quality standards, this duty is especially critical.  The Forest Service made no effort to 

address whether its programmatic NEPA was adequate in the context of air quality impacts, and 

therefore the FONSI and EA for the lease modifications violate NEPA. 

E. The Forest Service Failed To Ensure Compliance With The GMUG Forest 

Plan With Regards To Air Quality. 

The GMUG LRMP explicitly requires the Forest Service to ―Comply with State and 

Federal air quality standards.‖  See GMUG LRMP at III-85.  Given the failure of the Forest 

Service to analyze and assess the reasonably foreseeable direct, indirect, and cumulative impacts 

of the lease modifications to the 2008 ozone NAAQS, the 2010 1-hour NO2 NAAQS, the 2010 

1-hour SO2 NAAQS, the 2006 24-hour PM2.5 NAAQS, and the 2010 PM2.5 increments, the 

agency has failed to demonstrate that consent to the lease modifications will comply with federal 

air quality standards. 

Under the National Forest Management Act (―NFMA‖), the Forest Service has a duty to 
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comply with its LRMP.  16 U.S.C. § 1604(i).  The failure to ensure that consent to the Lease 

Modifications will comply with the LRMP‘s requirement that the agency comply with federal air 

quality standards therefore is a violation of NFMA. 

Although the Forest Service may claim that it lacks authority to address air emissions, 

this defies the plain language of the GMUG LRMP.  Furthermore, it defies other relevant and 

applicable legal duties and authorities. 

In fact, the Forest Service‘s 1982 planning rules are explicit with regards to setting forth 

the Agency‘s obligations to protect air quality, stating that management prescriptions must ―[b]e 

consistent with maintaining air quality at a level that is adequate for the protection and use of 

National Forest System resources and that meets or exceeds applicable Federal, State and/or 

local standards or regulations.‖  36 C.F.R. § 219.27(a)(12) (emphasis added). 

In other words, the applicable planning rules are clear that the Forest Service is obligated 

to independently assure compliance with Federal, State, and local air quality standards.  To this 

end, it is not enough to simply assert that an activity or use will comply with relevant Federal, 

State, and/or local air quality standards or regulations.  Rather the Agency is duty-bound to 

affirmatively demonstrate that management actions are consistent with maintaining air quality at 

levels meeting or exceeding such standards or regulations.  This affirmative duty is well-founded 

in NFMA, as well as a number of the Forest Service‘s other overarching environmental 

mandates.   

Notably, as part of its renewable resource program duties, NFMA requires the Forest 

Service to ―recognize the fundamental need to protect and where appropriate, improve the 

quality of ... air resources.‖ 16 U.S.C. § 1602(5)(C) (emphasis added).  The duty to safeguard air 

quality is especially clear with regards to wilderness areas.  The Wilderness Act of 1964 requires 
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that Congressionally designated wilderness areas be managed ―in such manner as will leave them 

unimpaired for future use as wilderness, and so as to provide for the protection of these areas 

[and] the preservation of their wilderness character[.]‖  16 U.S.C. § 1131(a).  This duty clearly 

extends to air pollution, which can oftentimes impair wilderness character.  Indeed, the Forest 

Service itself cites the Wilderness Act as providing authority to protect air quality in all 

wilderness areas managed by the Agency.  See ―Forest Service Air Management 

Responsibilities,‖ http://www.fs.fed.us/air/respon.htm (last accessed Dec. 30, 2011).  For 

wilderness areas identified as Class I under the Clean Air Act, the duty to protect air quality is 

even more explicit.  With regards to protecting air quality in these areas, the Clean Air Act 

imposes upon the Forest Service an ―affirmative responsibility‖ to protect all air quality values, 

including visibility, within these Class I areas.  42 U.S.C. § 7475(d)(2)(B). 

The GMUG LRMP requires that the Forest Service must protect federal air quality 

standards and applicable legal obligations under NFMA.  Other authority, including the 

applicable planning rule, the Wilderness Act, and the Clean Air Act, confirm that the Forest 

Service has an affirmative and independent duty to demonstrate that its actions will, in fact, 

protect such air quality standards.  The Forest Service has failed to do so for a number of air 

quality standards, thereby violating its LRMP and NFMA. 

VI. THE FOREST SERVICE’S CONSULTATION, AND THE U.S. FISH & 

WILDLIFE SERVICE’S CONCURRENCE, VIOLATE THE ENDANGERED 

SPECIES ACT. 

The Endangered Species Act (―ESA‖) requires that each federal agency (the ―action 

agency‖) ―insure that any action authorized, funded, or carried out by such agency ... is not likely 

to jeopardize the continued existence of any endangered species or threatened species or result in 

the destruction or adverse modification‖ of the designated critical habitat of the listed species.  

16 U.S.C. § 1536(a)(2).  See also 50 C.F.R. § 402.1(a).  To assist action agencies in complying 



WildEarth Guardians et al. Appeal of DN for Federal Coal Lease Modifications COC-1362 & COC-67232 Page 86 

with this provision, ESA Section 7 and its implementing regulations set out a detailed 

consultation process for determining the impacts of the proposed agency action.  16 U.S.C. 

§ 1536(a)(2); 50 C.F.R. § 402.  When an action agency determines that an action it proposes to 

take ―may affect listed species or critical habitat,‖ that agency must prepare a biological 

assessment (―BA‖) on the effects of the action.  50 C.F.R. § 402.14(a); 16 U.S.C. § 1536(c).  If 

after preparing a BA the agency determines that the proposed action is ―not likely to adversely 

affect‖ any listed species or critical habitat, then the agency need not initiate formal consultation 

with the U.S. Fish and Wildlife Service (―FWS‖).
99

  The process of determining whether 

consultation may be required is referred to as ―informal consultation,‖ which is described in 

implementing regulations as follows: 

Informal consultation is [a] … process that includes all discussions, 

correspondence, etc., between the Service and the Federal agency or the 

designated non-Federal representative, designed to assist the Federal agency in 

determining whether formal consultation or a conference is required.  If during 

informal consultation it is determined by the Federal agency, with the written 

concurrence of the [FWS], that the action is not likely to adversely affect listed 

species or critical habitat, the consultation process is terminated, and no further 

action is necessary. 

50 C.F.R. § 402.13. 

As described below, both the Forest Service and the FWS violated their ESA consultation 

obligations. 

A. Because The Forest Service Approved A Different Action Than That To 

Which FWS Concurred, The Forest Service’s Decision Violates The ESA. 

The Forest Service issued a BA on the Lease Modifications in April 2010, focusing on 

impacts to the Canada lynx, a species designated as threatened under the ESA in the southern 

Rockies, including Colorado.  GMUG NF, Biological Assessment for Federal Coal Lease 

                                                 
99

  An action agency may be required to consult with the National Marine Fisheries Service 

(―NMFS‖) if certain aquatic species are involved.  No such species are at issue in this case. 
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Modifications (Apr. 16, 2010) at 10 (―Lease Modification BA‖), attached as Exh. 73.  See also 

EA at 86.  The Lease Modification BA purported to examine the impacts of the Forest Service‘s 

consent to the lease modifications, the destruction of habitat likely to result from road and MDW 

construction caused by mining the lease, and of other past and reasonably foreseeable projects.  

Lease Modification BA (Exh. 73) at 12-15.  The Forest Service identified a number of 

stipulations to the existing leases that ―would be carried over‖ into the Lease Modifications 

―slightly modified to reflect changes in Management, specifically the 2008 Southern Rockies 

Lynx Management Direction.‖  Id. at 6-7.  The Forest Service concluded, among other things, 

that these stipulations ―will mitigate impacts due to creation of roads and [MDW] pads within 

the area, winter access, and vegetative changes.‖  Id. at 13.  The Lease Modifications BA also 

concluded that disturbance to lynx denning and foraging ―is not anticipated to be a substantial 

impact as … lease stipulations for this project follow guidelines as noted‖ in an appendix to the 

BA.  Id. at 15.  Based on its analysis, the Lease Modification BA concluded that 

―[i]mplementation of the project ‗may affect, but is unlikely to adversely affect‘ the Canada 

lynx.‖  Id.   

The FWS concurred with the Forest Service‘s ―not likely to adversely affect‖ 

determination by a letter dated June 16, 2010.  Letter of A. Pfister, FWS to C. Richmond, 

GMUG NF (June 16, 2010) at 4 (―FWS Concurrence Letter‖), attached as Exh. 12.  The FWS 

identified several stipulations that the BA states ―[t]he Forest Service has required,‖ including 

the following: 

Surface disturbance operations within lynx habitat will: 

a) Employ remote monitoring of development sites and facilities to reduce snow 

compaction. 

b) Require the development of a reclamation plan for restoration of sites and habitats 

(i.e. roads and well pads) located within lynx habitat. 
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c) Restrict public motorized access from project specific roads. 

d)  Design access roads for effective closure and reclaim or decommission all 

project-specific roads that are not needed for other management objectives. 

e) New permanent roads will not be built on ridge tops or saddles, if possible, or in 

areas identified as important for lynx connectivity.  New roads will be situated 

away from forested stringers, if possible. 

Id. at 2-3 (emphasis added).  The FWS relied on its understanding of the Forest Service‘s 

mitigation measures in reaching its concurrence, stating: ―We assume that the mitigation 

measures will be fulfilled‖ at the time surface impacts occur.  Id. at 3.  The FWS also stated to 

the Forest Service: 

Several assumptions were incorporated into your [the Forest Service‘s] analysis of 

effects as stated above.  If those assumptions prove incorrect, [the Forest Service 

should] please contact the Service to discuss any changes that may require further 

analysis or re-initiation of section 7 consultation. 

Id. at 4 (emphasis added). 

The Forest Service‘s final decision, however, does not include the same mitigation 

measures as stated in the FWS‘s concurrence letter in at least three cases.  First, while the FWS 

Concurrence letter assumes that ―[s]urface disturbance operations within lynx habitat will … 

[e]mploy remote monitoring of development sites and facilities to reduce snow compaction,‖ 

stipulations included in the Lease Modifications state only that ―[r]emote monitoring of the 

development sites and facilities may be required to reduce snow compaction.‖  Compare FWS 

Concurrence Letter (Exh. 12) at 2 (emphasis added), with FONSI at 23 (emphasis added).
100

  

While the FWS assumed the Forest Service ―will‖ ensure implementation of this measure – a 

mandatory command – the Forest Service uses permissive, not mandatory language, saying only 

                                                 
100

  The FONSI specifically adopts the stipulation contained in appendices at the end of that 

document.  See FONSI at 4. (―My consent decision includes the application of terms and 

conditions, identified as stipulations, to protect surface resources on NFS lands (Appendices B 

and C of this document, EA Tables 2.1a and 2.1b)‖). 
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that the agency ―may‖ require remote monitoring. 

Second, and similarly, the FWS assumed that the Forest Service ―will … [r]equire the 

development of a reclamation plan for restoration of sites and habitats (i.e. roads and well pads) 

located within lynx habitat,‖ the Forest Service decision merely states that such a reclamation 

plan ―may be required.‖  Compare FWS Concurrence Letter (Exh. 12) at 2 (emphasis added) 

with FONSI at 23 (emphasis added).   

Third, while the FWS assumed that ―[s]urface disturbance operations within lynx habitat 

will … [r]estrict public motorized access from project specific roads,‖ the Forest Service‘s 

decision permits public use of such roads at the agency‘s discretion: ―Public motorized use on 

new roads constructed for project-specific purposes will be restricted unless otherwise 

authorized by the District Ranger.‖  Compare FWS Concurrence Letter (Exh. 12) at 3 

(emphasis added), with FONSI at 23 (second emphasis added).
101

  Thus while the FWS assumed 

that the Forest Service would flatly prohibit public use of constructed roads, the FONSI allows 

the District Ranger to permit the public on any and every project road at his or her discretion. 

Because the Forest Service has adopted a decision that ―prove[s] incorrect‖ the FWS‘s 

assumptions about the Forest Service‘s stipulations, the ESA required the Forest Service to re-

initiate ESA consultation.  See FWS Concurrence Letter (Exh. 12) at 4; 16 U.S.C. § 1536 

(consultation mandate); 50 C.F.R. § 402.16(c) (requiring re-initiation of formal consultation if 

the proposed action is later modified in a manner that causes an effect that was not previously 

considered); 50 C.F.R. § 402.16(b) (requiring re-initiation of formal consultation if new 

information shows the action may impact listed species in a manner or to an extent not 

                                                 
101

  The stipulation adopted by the FONSI conflicts not only with the FWS‘s assumptions, but 

with the EA‘s assumptions as well.  The EA states:  ―Roads used for this project will be low-

speed routes and public use would be restricted.‖  EA at 84 (emphasis added). 
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previously considered); Forest Guardians v. Johans, 450 F.3d 455, 458 (9th Cir. 2006) (applying 

requirements concerning reinitiation of formal consultation to informal consultation).  The Forest 

Service failed to do so.  The Forest Service‘s failure to re-initiate informal consultation with the 

FWS on the differences between the stipulations FWS assumed would be implemented and those 

the Forest Service actually adopted violates the ESA. 

The Forest Service‘s failure to comply with the terms of FWS‘s concurrence letter 

mirrors the Forest Service actions found illegal in Forest Guardians v. Johans.  There, the Forest 

Service obtained the FWS‘s concurrence to a BA that determined an action was not likely to 

adversely affect certain listed species due to conditions spelled out in the concurrence.  When the 

agency failed to implement the identified conditions, the Court found the Forest Service had 

violated the ESA‘s consultation requirements and ordered the agency to re-initiate informal 

consultation.  See Johans, 450 F.3d at 463-66.  Here, the Forest Service‘s decision to make 

optional the protective measures FWS deemed mandatory similarly violates the ESA. 

B. The Fish And Wildlife Service Violated The ESA By Relying On Mitigation 

Measures That Are Not “Reasonably Likely To Occur.”  

Mitigation measures may be included as part of the proposed action and relied upon by 

an agency to avoid jeopardy to listed species only where they involve ―specific and binding 

plans‖ and a ―clear, definite commitment of resources for future improvements‖ to implement 

those measures.  Nat‘l Wildlife Fed‘n v. Nat‘l Marine Fisheries Serv., 524 F.3d 917, 935-36 (9th 

Cir. 2008) (finding agency‘s ―sincere general commitment‖ insufficient to support no-jeopardy 

conclusion).  Accordingly, consulting agencies must exclude mitigation measures that are not 

―reasonably certain to occur‖ from the analysis.  Id. at 936 n.17.  Further, as this Court explained 

in Ctr. for Biological Diversity v. Rumsfeld, 198 F. Supp. 2d 1139 (D. Ariz. 2002), mitigation 

measures supporting a Biological Opinion‘s conclusion must be ―reasonably specific, certain to 
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occur, and capable of implementation; they must be subject to deadlines or otherwise-

enforceable obligations; and most important, they must address the threats to the species in a way 

that satisfies the jeopardy and adverse modification standards.‖  198 F. Supp. 2d at 1152 (citing 

Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 1987)); see also Natural Res. Def. Council v. 

Kempthorne, 506 F.Supp.2d 322, 350 (E.D.Cal. 2007) (same).  A similar standard should be 

applied to evaluate measures that the FWS relies upon to concur in a ―not likely to adversely 

affect‖ determination by an action agency. 

Here, the FWS‘s concurrence relied upon mitigation measures that are not reasonably 

specific nor reasonably certain to occur.  Specifically, the FWS assumed that the Forest Service 

would implement the following measure:  ―New permanent roads will not be built on ridge tops 

or saddles, if possible, or in areas identified as important for lynx connectivity.  New roads will 

be situated away from forested stringers, if possible.‖  FWS Concurrence Letter at 3 (emphasis 

added).  This measure, however, is no guarantee that roads, whether permanent or temporary, 

will be built away from ridgetops, saddles, or forested stringers, since the modifier ―if possible‖ 

gives the agency broad discretion to ignore the prohibition and permit road construction at any 

place.  Thus, this measure does not actually prevent construction anywhere since it permits the 

roads to be built everywhere. 

It is also questionable whether a second measure – ―Design access roads for effective 

closure and reclaim or decommission all project-specific roads that are not needed for other 

management objectives‖ – is ―reasonably certain to occur,‖ since the measure permits access 

roads to remain open in lynx habitat if the Forest Service wishes to leave them open.  FWS 

Concurrence Letter at 3 (emphasis added).  In sum, the FWS‘s concurrence cannot rely on either 
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of these mitigation measures since they are not likely to result in any protection to lynx or lynx 

habitat.
102

 

VII. THE FOREST SERVICE IS NOT LEGALLY AUTHORIZED UNDER SMCRA 

TO CONSENT TO THE LEASE MODIFICATIONS. 

 

The Surface Mine Control and Reclamation Act (―SMCRA‖) presumptively prohibits 

surface coal leasing and mining within the boundaries of National Forests.  See 30 U.S.C. 

§ 1272(e)(2); see also 30 C.F.R. § 761.11(b); 43 C.F.R. § 3461.5(a).  The law only allows 

surface coal leasing and mining in National Forests where surface operations are incident to 

underground mining and where the Secretary of the Interior finds that they lack ―significant 

recreational, timber, economic, or other values which may be incompatible with such surface 

mining operations.‖  Id. 

Here, the Forest Service‘s consent to the lease modifications authorizes surface coal 

mining operations, contrary to SMCRA‘s prohibition on surface mining within National Forests 

and the Supervisor‘s decision must be reversed accordingly. 

It is undisputed that the coal mining activities projected to occur as a result of the lease 

modifications would be considered surface mining operations.  Under SMCRA, the term 

―surface coal mining operations‖ includes ―surface operations and surface impacts incident to an 

underground coal mine[.]‖   30 U.S.C. § 1291(28)(A).  Although West Elk is an underground 

coal mine, development of the lease modifications will involve surface operations and impacts 

that are incident to the Lease Modifications.  The EA discloses that these surface operations and 

impacts ―may include methane drainage wells (MDWs) and associated access roads required to 

safely mine the coal resources.‖  EA at 3.  The EA further notes that other ―post leasing surface 

                                                 
102

  For the same reason, even if the Forest Service reinitiates informal consultation concerning 

the lynx, the FWS cannot concur with the Forest Service‘s voluntary measures to ―mitigate‖ 

impacts to lynx, as discussed supra at 86-90. 
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disturbance that could be reasonably anticipated includes:  exploration drilling, seismic 

exploration, ground water monitoring well installation, subsidence and hydrology monitoring 

facilities, and access roads needed for these facilities.‖  Id. at 38-39. 

Thus, in this case, the Forest Service would legally be allowed to consent to the lease 

modifications only where the Agency imposed a strict ―no surface occupancy‖ stipulation, so as 

to ensure that surface impacts incident to underground mining would not occur, or where the 

Secretary of the Interior determined that the surface lands lacked ―significant recreational, 

timber, economic, or other values‖ that may be incompatible with surface operations.  The Forest 

Service has neither imposed such a stipulation nor has the Secretary of the Interior made such a 

determination.  Therefore, its decision is contrary to SMCRA. 

In its EA, the Forest Service recognized SMCRA‘s prohibition on surface mining within 

National Forests, addressing it as one of the ―unsuitability criteria‖ set forth under 43 C.F.R. 

§ 3461.5.  See EA at 142.  Unfortunately, the Forest Service‘s assessment of this ―unsuitability 

criteria‖ fails to demonstrate that the lease modifications, and subsequent mining, are not 

prohibited under SMCRA. 

In particular, although the Forest Service asserts that: ―The [GMUG] LRMP does not 

identify that any significant recreational, timber, economic, or other values which may be 

incompatible the lease are present‖ (EA at 142), the authority to find whether there exists 

significant recreational, timber, economic, or other values does not lie with the Forest Service, 

but rather with the Secretary of the Interior.  Furthermore, the Secretary of the Interior has not 

made a finding that significant recreational, timber, economic, or other values that may be 

incompatible with surface mining are not present.  As Ryan Taylor, Acting Leasable Minerals 

Program Manager for the GMUG, explained in an e-mail to Liane Mattson, Geologist for the 
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Forest Service‘s Office of Leasable Minerals, ―I‘ve never seen anything that comes from the 

Secretary [of the Interior] saying, ‗GMUG you‘re good to go.‘‖  See E-mail Communications 

Between Ryan Taylor and Liane Mattson (March 2-3, 2011), attached as Exh. 74.  Further, as 

Ms. Mattson stated in response, ―with respect to the GMUG situation, the #2 [30 U.S.C. § 

1272(e)(2)] findings you ask about are a Dept. of the Interior responsibility, and therefore not 

subject to our (FS) delegation of authority, etc.‖  Id.  Thus, despite the Forest Service‘s claims, 

not only does the agency lack authority to make a finding under 30 U.S.C. § 1272(e)(2) of 

SMCRA, but no finding has apparently been made by the Secretary of the Interior.  The Forest 

Service therefore is in error in asserting that the lease modifications are allowed under SMCRA. 

Additionally, to the extent that the Forest Service asserts that the ―[GMUG] LRMP does 

not identify any significant recreational, timber, economic, or other values which may be 

incompatible with the lease‖ (EA at 142), this assertion is baseless because the LRMP never 

actually assessed whether significant recreational, timber, economic, or other values which may 

be incompatible with the lease modifications are present.  In fact, to the extent the GMUG 

LRMP assessed unsuitability for coal mining, it expressly stated, ―National Forests are 

unsuitable for coal mining.‖  1983 GMUG LRMP EIS at F-2.
103

  The only exceptions to this 

blanket unsuitability determination are for underground mining and only where there are ―no 

significant recreational, timber, economic, or other values‖ or where there are ―significant 

recreational, timber, economic, or other values‖ that are ―compatible‖ with underground mining.  

Id.  Therefore, according to the LRMP, the GMUG is expressly unsuitable for surface coal 

mining. 
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  Although the GMUG LRMP was amended in 1991, it did not amend the 1983 coal suitability 

analysis. 
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Regardless, the point is the Forest Service never previously analyzed whether significant 

recreational, timber, economic, or other values that may be incompatible with the lease 

modifications and subsequent surface mining activities are present in the area.  Neither the 

LRMP nor the EA present such an analysis and consequently, there is no basis for asserting that 

the proposed coal leasing and mining is not prohibited by SMCRA.  In fact, Appellants would 

submit that, given the roadless nature of the area, its value as wildlife habitat, and its value for 

primitive to semi-primitive recreation, and the determination that part of the Lease Modifications 

was deemed ―capable‖ for wilderness designation in 2005, there are significant recreational, 

economic, and other values that are incompatible with the lease modifications and surface 

mining.  Although the Forest Service may state that the area is managed for ―multiple use‖ (EA 

at 142), SMCRA‘s prohibition on surface coal mining within National Forests is not contingent 

upon whether an area is managed for multiple use.
104

 

Finally, to the extent that the Forest Service asserts that ―no significant forest cover‖ is 

present in the area (EA at 142), this assertion is also baseless and further fails to demonstrate that 

SMCRA‘s prohibition on surface coal mining is not applicable.  While under SMCRA, the 

Secretary of Agriculture may make a determination that surface coal mining impacts are 

appropriate on National Forest lands that ―do not have significant forest cover‖ west of the 100
th

 

meridian, this exception only applies to surface coal mining activities that are not incidental to 

underground mining.  See 30 U.S.C. § 1272(e)(2)(B); see also 30 C.F.R. § 761.11(b)(2); 43 

C.F.R. § 3461.5(a)(2)(i)(B).  Here, the surface impacts of coal mining are entirely incidental to 
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  SMCRA explicitly states that consideration of multiple use only applies with regards to the 

Secretary of Agriculture‘s determination of whether surface mining that is not incidental to 

underground mining is appropriate on National Forest lands that ―do not have significant forest 

cover‖ west of the 100
th

 meridian.  See 30 U.S.C. § 1272(e)(2)(B).  
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underground mining and therefore, a determination of whether or not ―significant forest cover‖ 

exists is irrelevant. 

However, assuming that a determination of whether ―significant forest cover‖ exists may 

be applicable in this case, such a determination is wholly unsupported.  Indeed, under SMCRA 

regulations, ―significant forest cover‖ means ―an existing plant community consisting 

predominantly of trees and other woody vegetation.‖  30 C.F.R. § 761.5.  Here, the EA itself 

states that the proposed lease modification area is 99% forested by aspen, spruce/fir, and Gambel 

Oak, all of which are tree species and/or woody vegetation.  See EA at 77.  Although SMCRA 

regulations require the Secretary of Agriculture to decide ―on a case-by-case basis whether the 

forest cover is significant,‖ in this case, the Secretary cannot possibly claim that no significant 

forest cover exists in light of the plain meaning set forth under the regulations and the plain 

reality set forth in the EA. 

Put simply, SMCRA prohibits the Forest Service‘s decision in this case and it must be 

reversed.  The Forest Service failed to demonstrate that the Secretary of the Interior has made a 

finding that the area containing the lease modifications lacks ―significant recreational, timber, 

economic, or other values which may be incompatible with such surface mining operations‖ such 

that surface impacts incidental to underground mining may be allowed.  Furthermore, to the 

extent the standard applies, the agency has also failed to provide an accurate assessment as to the 

existence of significant forest cover in the area.  In either case, the decision is contrary to 

SMCRA in that it illegally approves coal leasing and mining within National Forest lands. 

VIII. THE LEASE MODIFICATIONS VIOLATE THE GMUG LRMP BY ALLOWING 

SURFACE MINING ON LANDS DEEMED UNSUITABLE BY THE LRMP. 

 

The GMUG LRMP expressly states that lands within the National Forest are unsuitable 

for surface coal mining.  1983 GMUG LRMP EIS at F-2.  Specifically, the ―Unsuitability 
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Assessment for Coal Mining‖ prepared in conjunction with the EIS for the LRMP states, 

―National Forests are unsuitable for coal mining,‖ with the following exceptions: 

National Forest System land with no significant recreational, timber, economic, or other 

values are suitable for underground mining [and] 

 

National Forest System land with significant recreational, timber, economic, or other 

values which are compatible with underground mining are suitable for underground 

mining. 

 

Id. (emphasis added).  The LRMP further states, ―The ... Known Recoverable Coal Resource 

Area is suitable for coal mining if other criteria do not apply or if exceptions to applicable 

criteria are used.‖  Id. 

As is clear, to the extent that the LRMP designates lands as suitable for coal mining, it is 

only to designate lands suitable for ―underground mining.‖  Indeed, with the exceptions noted 

above, the LRMP is clear that the GMUG is unsuitable for coal mining.  In light of this, it 

appears that the LRMP expressly prohibits surface mining by designating the National Forest as 

unsuitable for the activity. 

Despite this, the FONSI expressly authorizes surface mining on the GMUG by 

consenting to the lease modifications.  As noted above, under SMCRA ―surface coal mining 

operations‖ include ―surface operations and surface impacts incident to an underground coal 

mine[.]‖  30 U.S.C. § 1291(28)(A).  Although the West Elk Mine is an underground mine, 

authorization of the Lease Modifications will lead to surface operations and impacts incident to 

the mining, including development incident to MDWs.  Further, the FONSI contains no 

stipulations that expressly prohibit surface impacts incident to underground mining.  Thus, the 

Forest Service‘s consent to the lease modifications runs afoul of the LRMP‘s designation of all 

lands on the GMUG as suitable only for underground mining.  Indeed, the LRMP makes no 

mention of any exception related to ―impacts incident to an underground coal mine.‖  Rather, the 
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exceptions clearly relate only to underground coal mining.   

Under NFMA, the Forest Service has a duty to comply with its LRMP.  See 16 U.S.C. 

§ 1604(i).  If an action will not comply with the LRMP, the Forest Service is either prohibited 

from undertaking the action or must properly amend the LRMP to allow the action.  16 U.S.C. 

§ 1604(f)(4).  If an LRMP amendment is significant, the Forest Service must follow specific 

procedures, including opening a 90-day public comment period.  See id.   

Here, the Forest Service failed to comply with the LRMP by authorizing lease 

modifications that will lead to surface mining.  Given that lands within the GMUG have been 

designated as suitable only for underground mining, and even then only in certain situations, this 

lease modification is prohibited in accordance with 16 U.S.C. § 1604(i). 

Although the agency did prepare an ―Unsuitability Analysis‖ for the Lease Modifications 

in the EA (see EA at Appendix B), ultimately asserting that the Lease Modifications and 

subsequent mining would occur on suitable lands, this analysis did not mention or take into 

account the fact that the LRMP expressly prohibits surface mining.  Indeed, the Forest Service 

asserts in the EA that, ―The proposed action conforms to the overall guidance given in the 

LRMP, as amended (1991)[.]‖  EA at 6.  This, however, appears incorrect given that the LRMP 

does not allow surface coal mining. 

To the extent that the Forest Service could argue that the Unsuitability Analysis in the EA 

constitutes a de facto LRMP amendment, this position is not reflected in either the EA or the 

FONSI.  Indeed, the Supervisor asserts in his FONSI that, ―This decision is ... consistent with 

Forest Land and Resource Management Plan (LRMP) direction[.]‖  FONSI at 4.  There is no 

mention, or implication, of any LRMP amendment.  Quite the opposite; the EA and FONSI 

appear to be thoroughly buttressed by the Forest Service‘s claim that the Lease Modifications 
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conform to the LRMP as it is.   

If the FONSI expressly prohibited surface mining, as defined by SMCRA, then it would 

comply with the LRMP.  It does not.  Thus, the DN/FONSI must be reversed.  If the Forest 

Service wishes to complete a new EA and FONSI, the agency must either comply with the 

LRMP and ensure that only underground coal mining is allowed, or amend the LRMP to provide 

exceptions that allow surface mining. 

REQUEST FOR RELIEF 

 

 Based on the foregoing Statement of Reasons, Appellants request the following relief: 

1. The Regional Forester must withdraw the Decision Notice and Finding of No 

Significant Impact providing the Forest Service‘s consent to the Federal Coal 

Lease Modifications COC-1362 & COC-67232. 

 

2. If the Forest Service intends to consent to Federal Coal Lease Modifications 

COC-1362 & COC-67232 it must prepare NEPA documentation (including 

opportunities for public involvement and appeal) that complies fully with NEPA, 

the Clean Air Act, the Administrative Procedure Act, the Endangered Species 

Act, the National Forest Management Act, SMCRA, and the Forest Plan, and that 

addresses all of the issues raised in this appeal. 

 

3. Any decision on this appeal must include a full response to each issue raised in 

the Statement of Reasons. 

 

4. The Regional Forester must direct Forest Supervisor Charles S. Richmond to 

refrain from committing any further agency resources to implement or otherwise 

consent to Federal Coal Lease Modifications COC-1362 & COC-67232 unless 

and until the Forest Service complies with all applicable law, as described in 

paragraphs 1-3, above. 

Appellants further request that all communications concerning this appeal be delivered to: 

(1) Edward B. Zukoski, Appellants‘ attorney; and (2) Jeremy Nichols, representative of 

WildEarth Guardians, Lead Appellant.  Addresses of attorneys and appellants are provided 

below.  We look forward to being offered an opportunity to meet with Supervisor Richmond to 

attempt to informally resolve this appeal, as provided by 36 C.F.R. § 215.17(a). 

 



WildEarth Guardians et al. Appeal of DN for Federal Coal Lease Modifications COC-1362 & COC-67232 Page 100 

Respectfully submitted December 30, 2011, on behalf of Appellants, by 

 

 
Edward B. Zukoski, Esq. 

EARTHJUSTICE 

1400 Glenarm Pl., #300 

Denver, CO  80202 

(303) 623-9466 (phone) 

(303) 623-8083 (fax) 

tzukoski@earthjustice.org 

 

Attorney for Appellants 

 
Jeremy Nichols, Climate and Energy Program Director 

WILDEARTH GUARDIANS, Lead Appellant 

1536 Wynkoop, Suite 301 

Denver, CO  80202 

(303) 573-4898 

jnichols@wildearthguardians.org 

 

 

 
Greg Buppert, Staff Attorney 

DEFENDERS OF WILDLIFE 

1130 17th Street NW 

Washington, DC  20036 

(202) 682-9400 

gbuppert@defenders.org 

 

 

 
Peter Morgan, Project Attorney 

SIERRA CLUB 

1650 38th Street # 102W 

Boulder, CO  80301 

(303) 449-5595 x102 

peter.morgan@apps.sierraclub.org 



WildEarth Guardians et al. Appeal of DN for Federal Coal Lease Modifications COC-1362 & COC-67232 Page 101 

 

 

Matt Reed 

HIGH COUNTRY CITIZENS‘ ALLIANCE  

716 Elk Ave 

PO Box 1066 

Crested Butte, CO 81224 

(970) 349-7104 

matt@hccaonline.org 

 

 

Rocky Smith 

ROCKY MOUNTAIN WILD 

1536 Wynkoop St., Suite 303 

Denver, CO  80202 

(303) 839-5900 

Rocky@rockymountainwild.org 


