
 
 February 13, 2014 

 

 
BY CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 
 
Neil Kornze 
Principal Deputy Director 
U.S. Bureau of Land Management 
1849 C. St., NW 
Washington, D.C. 20240 
 
Re: BLM Coal Management Failing to Ensure Fair Return for American Public, Swift 

Action Needed to Remedy Past Failings, Prevent Present Shortchanging, and 
Forestall Future Problems 

 
Dear Director Kornze: 
 
 By now, we hope you have read the recent revelations that the Bureau of Land 
Management (“BLM”) is falling short in ensuring consistent, fair, and legally adequate oversight 
of federal coal management in the United States.  In the past week, three major findings were 
released detailing significant failures, including:  1) A report by the Government Accountability 
Office (“GAO”) regarding the financial integrity and accountability of the federal coal leasing 
program; 2) An Interior Department Inspector General letter disclosing specific failures of the 
BLM to meet legally minimum requirements for assuring fair market return for federal coal, and 
3) An analysis by U.S. Senate Committee on Environment and Natural Resources (“ENR”) of 
royalty rate reductions approved by the BLM and of leased tonnage compared to produced 
tonnage for federal leases.1  Although the BLM has committed to addressing these findings, 
we have great concerns that the Agency is making no effort to remedy past shortcomings 
(particularly very recent and clear legal shortcomings) in order to fully restore public trust. 
 

The details of the GAO Report, the Inspector General’s letter, and the ENR analysis were 
many, but to sum them up, they revealed: 
 

                                                
1 See Government Accountability Office, “Coal Leasing:  BLM Could Enhance Appraisal Process, More Explicitly 
Consider Coal Exports, and Provide More Public Information,” GAO-14-140 (Feb. 4, 2014), available at 
http://www.gao.gov/products/GAO-14-140; Office of Inspector General, U.S. Department of the Interior, Letter to 
Sen. Ron Wyden, Chair, U.S. Senate Environment and Natural Resources Committee from Mary L. Kendall, Deputy 
Inspector General (Nov. 15, 2013), available at ht http://climatewest.files.wordpress.com/2014/02/kendall-response-
to-wyden-nov-15-20131.pdf; and U.S. Senate Committee on Environment and Natural Resources, Letter to 
Secretary of Interior, Sally Jewell, from Sen. Ron Wyden, Chair (Feb. 6, 2014), available at 
http://climatewest.files.wordpress.com/2014/02/letter-to-jewell-coal-leasing-02-06-14.pdf.  
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1. The BLM has been selling coal leases (including lease modifications) at below fair 
market value, in violation of the Mineral Leasing Act, 30 U.S.C. § 201(a)(1), as 
evidenced by the GAO findings and Inspector General disclosures that four leases were 
sold at below fair market value, including two recently in Colorado, and at least 16 lease 
modifications were likely sold at below fair market value, including 11 in Colorado, one 
in Montana, one in New Mexico, two in Oklahoma, one in Wyoming.  See GAO Report 
at 33, IG Letter at 2, 7-9; 

 
2. The BLM is improperly negotiating with coal companies to justify accepting submitted 

bids for coal, as evidenced by the Inspector General findings that BLM offices in 
Colorado, New Mexico, and Utah are negotiating with coal companies after receiving 
bids, in violation of the Mineral Leasing Act.  See IG Letter at 5; 

 
3. The BLM does not appear to be properly and consistently calculating and verifying the 

value of coal leases, as evidenced by the GAO’s findings that BLM state offices are 
utilizing inconsistent methods, variably preparing and verifying appraisal reports (often 
there is no verification), and generally failing to assure sufficient valuation of coal leases.  
See GAO Report at 30-36.  The Inspector General reports instance case in Wyoming, the 
BLM low-balled fair market value estimates for two leases (West Antelope II South, 
WYW-177903, and North Porcupine, WYW-173408 and which were ultimately sold for 
more than $800 million), opting to base its estimate on lower bids rather than actual sales 
prices that were higher.  See IG Letter at 4;2 

 
4. The BLM is not taking into account coal exports in determining the fair market value of 

coal, as evidenced by GAO and Inspector General findings that exports are not being 
taken into account at all in Alabama, Colorado, Kentucky, New Mexico, North Dakota, 
Oklahoma, and Utah.3  See GAO Report at 38 and IG Letter at 3.  The reports also found 
that exports are only inadequately taken into account in Montana and Wyoming.  See 
GAO Report at 37 and IG Letter at 3;4 

 

                                                
2 The Inspector General also found that fair market value records were inadequately safeguarded from disclosure, 
particularly in Colorado and Wyoming, raising concerns over the security of this sensitive data.   
 
3 The failure of Colorado to consider coal exports is especially disconcerting as Arch Coal recently announced that 
50% of coal produced from the company’s West Elk mine in western Colorado is exported.  See Seeking Alpha, 
“Arch Coal’s CEO Discusses Q4 2013 Results – Earnings Call Transcript,” available at 
http://climatewest.files.wordpress.com/2014/02/arch-coal-inc-aci-news_-arch-coals-ceo-discusses-q4-2013-results-
earnings-call-transcript-seeking-alpha.pdf.  Colorado BLM issued a new lease modification to Arch Coal to expand 
the West Elk Mine in 2013.   
 
4 BLM’s Chief of Solid Minerals for the Wyoming State Office, Brenda Neuman, actually asserted in a recent news 
article that exporting of coal mined in Wyoming is currently not occurring, stating, “Our position in BLM Wyoming 
is that the coal isn’t being used for export.” Shukovsky, P., “Obama Policy:  Control Greenhouse Gases at Home, 
Enable Export of Fossil Fuels,” Bloomberg BNA (Dec. 19, 2013), available at http://www.bna.com/obama-policy-
control-n17179880877/.  Yet one of the biggest coal producers in Wyoming, Peabody, commented that coal from 
the company’s North Antelope Rochelle mine “travels to all corners of the world.”  Miller, J.W. and R. Smith, “The 
Future of Coal:  Despite Gas Boom, Coal isn’t Dead,” The Wall Street Journal (Jan. 7, 2014), 
http://online.wsj.com/news/articles/SB10001424052702303332904579228160256043626.  
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5. The BLM is reducing royalty rates below legally required levels and often maintaining 
these reduced royalty rates for years on end, as evidenced by the Inspector General’s 
findings that the BLM has approved and maintained reduced royalty rates five 
consecutive years or more for more than a dozen coal leases, primarily in North Dakota 
and Oklahoma.  See Senate ENR Letter at Attachment A.  In some cases, royalty rates 
have been reduced below 5%, yet the BLM’s Competitive Coal Leasing Handbook 
forbids the Agency from reducing royalty rates to lower than 5%.  See BLM Competitive 
Coal Leasing Handbook, H-3020-1, Chapter 4, Section (D)(2)(d)(2). 

 
6. The BLM is too often unaware of how much coal it is actually leasing, or at least failing 

to revise estimates and recover value accordingly, as evidenced by Inspector General 
findings that production on several leases, including in Colorado, Kentucky, North 
Dakota, Oklahoma, Utah, Wyoming, have exceeded the estimated amount leased.  In 
some cases, the difference was reported to be as high as 84%.  See Senate ENR Letter at 
Attachment B; 

 
7. The BLM is not seeking independent review of coal appraisals.  See GAO Report at 35.  

In the one instance where an “independent” review of a fair market value assessment was 
sought in Utah from an external consultant, the BLM did not verify whether the company 
was conflicted.  According to the Inspector General, the BLM in Utah contracted with 
NorWest Corporation to prepare a fair market value assessment.  See IG Letter at 11.  
According to NorWest’s own website, http://www.norwestcorp.com/clients, they do 
business with coal companies, including Arch Coal and Peabody Coal Company, who bid 
on federal coal leases; and 

 
8. The BLM inconsistently makes information regarding lease sales available to the public 

and appears to be inappropriately failing to share information regarding appraisals and 
fair market value assessments, as evidenced by the GAO’s findings that BLM state 
offices fail to consistently provide sufficient information to the public through their 
websites (with New Mexico failing to provide even basic information on the federal coal 
leasing program) and fail to provide financial data, even redacted data, that the Agency is 
legally authorized to share with the public.  See GAO Report at 41-46.   
 
The Inspector General provides a rough, snapshot estimate indicating that more than $2 

million has been lost due to below market value coal sales and an additional $60 million was lost 
due to below market value sales of coal lease modifications.  However, the Inspector General 
only analyzed a sampling of lease sales and lease modifications approved by the BLM since 
1990.  U.S. Senator Edward Markey, who requested the GAO report, released a statement that 
the BLM’s failures have cost taxpayers at least $200 million.  See 
http://www.markey.senate.gov/news/press-releases/markey-report-on-public-coal-leasing-shows-
taxpayers-losing-money.  Furthermore, a report prepared in 2012 by the Institute for Energy 
Economics and Financial Analysis found that the BLM’s coal leasing just in the Powder River 
Basin of northeastern Wyoming and southeastern Montana likely cost American taxpayers nearly 
$30 billion since 1990.  See Sanzillo, T., “The Great Giveaway:  An analysis of the costly failure 
of federal coal leasing in the Powder River Basin,” report prepared for Institute for Energy 
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Economics and Financial Analysis (June 25, 2012), available online at 
https://docs.google.com/file/d/0B_qWeYLAqoq1V2YyX3hnR25lcXM/edit.  

 
The bottomline is BLM’s shortcomings have cost taxpayers, eroded public confidence 

and trust in the Agency’s management of federal coal, and cast significant doubt over the ability 
of the agency to effectively manage federal coal resources in the future.  Although the National 
Mining Association defended the BLM in statements to the media, stating that they do not “see a 
consistent effort to shortchange the public,” the fact that there is any effort to shortchange the 
public, whether inadvertent or not, whether widespread or not, and whether chronic or acute, is 
completely unacceptable and indefensible.5 
 
 Certainly, in response to the GAO and Inspector General, the BLM has acknowledged a 
need for change and committed to institute reforms to ensure the reported problems do not occur 
in the future.  We greatly appreciate this.  However, we are incredibly disappointed to see that 
the Agency has thus far refused to remedy past mistakes (some of which appear to be 
clearly illegal) and to take any steps to ensure the integrity of imminent leasing approvals. 
 
 Indeed, despite the findings of the GAO and Inspector General, the BLM continues to 
approve more coal leasing.  Just in 2013, the BLM sold or attempted to sell a total of five new 
coal leases, including one in Colorado (Red Wash Tracts 1 and 2, COC-74813), one in New 
Mexico (El Segundo, NMNM-12681), one in Utah (Dry Canyon B, UTU-89060), and two in 
Wyoming (Maysdorf II North, WYW-173360 and Hay Creek II, WYW-172684).6  Furthermore, 
the BLM has approved and expressed its intent to schedule for sale at least five new coal leases, 
including one in Colorado (Spruce Stomp, COC-75916), two in West Virginia (East Lynn Lake 
leases, WVES-50556 and WVES-50560), and two in Wyoming (Maysdorf II South, WYW-
180711, and North Hilight, WYW-164812).7  This is all in addition to a number of coal leases 
that are under analysis right now by BLM and that are likely to be approved in the near future, 
including, but not limited to, leases in Alabama (Jefferson County, ALES-55199), Colorado 
(e.g., Book Cliffs, COC-70538), Montana (e.g., modifications to leases for the Decker mine, 
MTM-54716 and MTM-101099), Oklahoma (e.g.,five leases in Haskell and LeFlore Counties, 
OKNM-108097, OKNM-124610, OKNM-91190, OKNM-017902, and OKNM-127509), Utah 
(e.g., Long Canyon, UTU-88953, and Greens Hollow, UTU-84102) and Wyoming (e.g., West 
Hilight, WYW-172388, and West Jacobs Ranch, WYW-172685).8 
 
                                                
5 In an Associated Press report, Luke Popovich with the National Mining Association was reported to have 
commented that, “most sales are made at prices that are at or above market value.”  He was further quoted as saying, 
“I don’t see a consistent effort to shortchange the public.”  See Brown, M., “Interior Department Inspectors Turn up 
Problems with Federal Coal Sales in Western States,” Associated Press (Feb. 7, 2014), available at 
http://www.startribune.com/politics/national/244361381.html.  
 
6 This does not include all lease modifications approved and issued by BLM in 2013. 
 
7 This does not include all lease modifications approved by BLM, but that have yet to be issued. 
 
8 This is not a comprehensive list of leases under analysis.  We are aware of many more leases and lease 
modifications under analysis by the BLM, but identify these leases to illustrate the large number of leases currently 
under consideration by BLM. 
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In light of this, we must reiterate calls for a moratorium on new leasing.  Although our 
organization, together with many others, called on your Agency to impose a moratorium early in 
2013, it seems that these requests were disregarded.  Just as Senator Markey called for a 
temporary suspension of new coal leasing in a statement issued on February 4, 2014 (see 
http://www.markey.senate.gov/news/press-releases/markey-report-on-public-coal-leasing-shows-
taxpayers-losing-money), we therefore emphatically call on you, once again, to suspend further 
leasing unless and until the problems with the federal coal leasing program can be fixed9 
 

However, to fully restore the integrity of the federal coal leasing program, it is critical 
that the BLM rectify the past missteps identified by the GAO, the Inspector General, and the 
U.S. Senate ENR Committee.  Accordingly, we call on the BLM to further undertake the 
following actions: 
 

A. Terminate the Colowyo coal lease (COC-068590) and Sage Creek coal lease (COC-
71429), which were both illegally sold below fair market value in 2007 and 2012, 
respectively.10  Given that these leases were sold at below fair market value contrary to 
law, they should be declared invalid and payments returned to the lessees.  The BLM 
may propose these leases for sale again in accordance with its coal leasing regulations 
and relevant BLM Handbook requirements; 

 
B. Review all lease modifications sold at least in the last five years to confirm whether or 

not any were sold at below fair market value, contrary to law.11  Any lease modification 
sold at below fair market value would be contrary to law and therefore must be declared 
invalid and terminated.  The BLM may reissue any canceled lease modification in 
accordance with its coal leasing regulations and relevant BLM Handbook requirements; 

 
C. Review all leases sold at least in the last five years to determine whether they were 

illegally sold based on negotiations with coal companies.  In particular, leases sold in 
Colorado, New Mexico, and Utah should be closely reviewed.  Where leases were sold 
based on negotiations that occurred subsequent to receiving a bid from a coal company, 
BLM must cancel those leases.  The BLM may propose these leases for sale again in 
accordance with its coal leasing regulations and relevant BLM Handbook requirements; 

 

                                                
9 Our call for a moratorium includes putting a halt on the issuance of the El Segundo coal lease in New Mexico, 
NMNM-12681.  This lease was ostensibly “sold” to Peabody by the New Mexico State Office in 2013.  However, 
subsequent to the sale, BLM voluntarily remanded its decision approving the lease and issued a new decision on 
January 24, 2014.  Despite its remand, the BLM did not cancel the sale results, but instead has not issued the lease.  
We request the BLM refrain from issuing this lease. 
 
10 The Inspector General identified two other leases that were sold below fair market value, both of which were sold 
in New Mexico in 1991.  According to the BLM’s LR2000 database, these leases were relinquished by the lessee 
and closed in 2005.   
 
11 We suggest the BLM’s review extend only to the last five years given that, for many lease modifications older 
than five years, significant amounts of coal may have already been extracted, thereby diminishing the value that 
could be recovered by the federal government.  Our suggestion is not meant to condone the issuance of any illegal 
lease modification, but rather aims to ensure that BLM recovers value that would otherwise be lost due to the 
improper issuance of a lease modification.  
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D. Assess fair market value assessments for all leases sold at least in the last five years to 
determine whether the assessments are consistent, reliable, and comply with BLM’s coal 
leasing Handbook.  Where fair market value assessments are not supported, are 
inconsistent with the BLM’s Handbook, are not endorsed by official authorization, or 
were prepared or reviewed fully or partially be conflicted third parties, the BLM must 
cancel those leases.  At a minimum, BLM should cancel the West Antelope II South and 
North Porcupine leases in Wyoming, which the Inspector General found were sold based 
on an inappropriate fair market value assessment.  The BLM must also assess whether 
any lease where the NorWest Corporation provided fair market value analysis should be 
declared invalid on the basis of a conflict of interest.  The BLM may propose these 
canceled leases for sale again in accordance with its coal leasing regulations and relevant 
BLM Handbook requirements; 

 
E. Immediately halt all royalty rate reductions that have been in place for more than five 

consecutive years and restore all royalty rate reductions that are lower than 5% to legally 
required levels.  If the BLM determines that royalty rate reductions are appropriate in 
these cases, the Agency must issue new decisions that provide clear and valid 
justification for reducing royalty rates, although in no case shall a rate be lower than 5%;  

 
F. Assess and recover, as appropriate, additional payments from lessees where produced 

coal has exceeded the estimated amount of leased reserves.  We urge the BLM to 
consider whether it would be appropriate to increase royalty and/or rental rates to recover 
any lost value, or otherwise determine whether it would be appropriate to require 
companies to secure new leases; and 

 
G. Prepare a programmatic analysis of federal coal exports, including an assessment of past 

and present exports, future potential, the impacts that coal exports have upon coal 
markets domestically and internationally, and the impacts that exports have had on 
federal coal sold in the last five years and on present leasing demand.  The programmatic 
analysis should address environmental and economic impacts, determine whether fair 
market value assessments prepared at least in the past five years adequately addressed the 
impacts of coal exports on prices, and weigh alternatives for addressing coal exports in 
the leasing process.  Where fair market value assessments insufficiently addressed coal 
exports, the BLM must determine whether a lease should be canceled and/or resold, or 
whether the inadequacies can be addressed through royalty rate increases or other means 
to recover value.  We request that the BLM conduct this analysis in accordance with the 
National Environmental Policy Act, 42 USC § 4331, et seq., and applicable regulations 
thereunder. 

 
We would also urge the BLM to ensure any actions taken to respond to the GAO report, 

the Inspector General, and the Senate ENR Committee are undertaken as transparently as 
possible, and with intense consideration given to the need for greater public awareness and 
oversight.  
 

It is understood that the BLM may view these actions as unreasonable or unnecessary.  
However, we cannot imagine any other reasonable necessary means for addressing the fact that 
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the BLM has leased and managed federal coal contrary to law over the years, costing the public 
in the process.  Given that leases by application can only be issued if they are in the “public 
interest” (see 43 C.F.R. § 3425.1-8(a)), it is all the more appropriate for the BLM to undertake 
the requested actions.  If the BLM believes past missteps should simply be forgiven and 
forgotten, then we strongly disagree.  We would submit that such a belief might be, in part, 
responsible for what appears to be a culture of indifference within the Agency when it comes to 
maintaining the integrity of the federal coal program. 

 
The consequences of the BLM’s shortcomings are not trivial.  As the GAO notes, federal 

coal comprises more than 40% of all coal mined in the U.S., making it a significant driver of coal 
production and consumption in the U.S.  Further, given the impacts of federal coal mining, 
including widespread surface disturbance, air pollution, water contamination, wildlife impacts, 
and ultimately greenhouse gas emissions from coal combustion (estimates indicate federal coal 
annually contributes to more than one billion tons of carbon pollution annually), it is imperative 
that the BLM ensure consistent, effective, and legally adequate management at all times.  The 
Agency’s apparent practice of putting coal company interests ahead of the public interest, even if 
only in limited circumstances, is completely unacceptable.   

 
 We appreciate the BLM’s attention to this matter and consideration of our requests.  
Thank you. 

 
Sincerely, 

 
 

_____________________________ 
Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
1536 Wynkoop, Suite 301 
Denver, CO 80202 
(303) 437-7663 
jnichols@wildearthguardians.org 

 
 
 cc: Sally Jewell, Secretary of Interior; 

Janice Schneider, Nominated Assistant Interior Secretary for Lands and Minerals 
Management; 
 

 
  

 


