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Reed Zars 
Attorney at Law 

910 Kearney Street, Laramie, WY  82070 
307-745-7979 

 
 

        July 15, 2011 
 
 
BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED 
 
The Honorable Lisa P. Jackson 
Administrator  
United States Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. (Mailcode 1101A) 
Washington, DC 20460 
 
RE:   Notice of Intent to Sue Pursuant to §304 (b)(2) of the Clean Air Act for Failure of 
 the Administrator to Promulgate Regional Haze FIPs for Navajo Generating 
 Station and Four Corners Power Plant.  
 
 
Dear Administrator Jackson: 
 

 
This letter constitutes notice pursuant to Clean Air Act Section 304(b)(2), 42 

U.S.C. §7604(b)(2), and 40 C.F.R. Part 54, that Dine’ CARE, Dooda (NO) Desert Rock, 
National Parks Conservation Association, San Juan Citizens Alliance, Center for 
Biological Diversity, Sierra Club and WildEarth Guardians  (“Noticing Parties”) intend to 
file a citizen suit pursuant to Clean Air Act Section 304(a)(2) to address your failure to 
perform the nondiscretionary duty to promulgate a regional haze Federal Implementation 
Plan establishing best available retrofit technology (“BART”) for all visibility-impairing 
pollutants for the Navajo Generating Station in Page, Arizona, and the Four Corners 
Power Plant near Farmington, New Mexico.  Both of these coal-fired electricity- 
generating facilities are located on Navajo tribal land.     

 
 As more fully explained below, EPA’s 2007 determination that the Navajo and 
Four Corners power plants are “BART-eligible” was tantamount to a finding that it was 
“necessary and appropriate” to promulgate without unreasonable delay a federal regional 
haze BART determination for these facilities.  In other words, because EPA’s regional 
haze regulations contain a mandatory requirement that BART be determined for all 
BART-eligible sources, once EPA determined these two power plants were “BART-
eligible” EPA was under a non-discretionary duty to promulgate BART without 
unreasonable delay.  This conclusion is further reinforced by EPA’s added determination 
that both facilities were required to determine BART for specific pollutants and thus were 
“subject to BART.”  (The owners of both facilities subsequently confirmed both of these 
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determinations.)  EPA’s failure to establish BART for these facilities since July of 2007, 
a period of almost exactly four years, amounts to unreasonable delay.    
 
A. Applicable Law 
 
 The citizen suit provision of the Clean Air Act, Section 304(b)(2), 42 U.S.C. 
§7604(b)(2), provides that citizens may commence a civil action against the 
Administrator of EPA “where there is alleged a failure of the Administrator to perform 
any act or duty under this chapter which is not discretionary with the Administrator.”  
Furthermore, “the district courts of the United States shall have jurisdiction to compel 
(consistent with paragraph (2) of this subsection) agency action unreasonably delayed . . . 
In any such action for unreasonable delay, notice to the entities referred to in subsection 
(b)(1)(A) of this section shall be provided 180 days before commencing such action.”   
 
 Pursuant to the tribal authority provision of the Clean Air Act, Section 301(d)(4), 

42 U.S.C. §7601(d)(4), 

In any case in which the Administrator determines that the treatment of 
Indian tribes as identical to States is inappropriate or administratively 
infeasible, the Administrator may provide, by regulation, other means by 
which the Administrator will directly administer such provisions so as to 
achieve the appropriate purpose.   

 
 In 1998, EPA issued its Clean Air Act tribal authority rule pursuant to 42 U.S.C. 

§7601(d)(4).  63 Fed.Reg. 7271 (February 12, 1998).  According to the tribal authority 

rule at 40 C.F.R. §49.11, the EPA Administrator, 

(a) Shall promulgate without unreasonable delay such Federal 
implementation plan provisions as are necessary or appropriate to protect 
air quality, consistent with the provisions of sections 304(a) and 301(d)(4), 
if a tribe does not submit a tribal implementation plan [TIP] meeting the 
completeness criteria of 40 CFR part 51, appendix V, or does not receive 
EPA approval of a submitted tribal implementation plan. 
 

 The Navajo Nation has not submitted a regional haze TIP to EPA, and the tribe is 

under no deadline to do so.  The tribal rule states at 40 C.F.R. §49.4, 

Tribes will not be treated as States with respect to the following provisions 
of the Clean Air Act and any implementing regulations thereunder: 
  
(e) Specific visibility implementation plan submittal deadlines established 
under section 169A of the Act. 
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According to EPA’s regional haze regulations at 40 C.F.R. §51.308(e), 
 

(1) To address the requirements for BART, the State [or EPA pursuant to 
40 C.F.R. §49.11] must submit an implementation plan containing the 
following plan elements and include documentation for all required 
analyses: 
  
(ii) A determination of BART for each BART-eligible source in the State 
that emits any air pollutant which may reasonably be anticipated to cause 
or contribute to any impairment of visibility in any mandatory Class I 
Federal area.  All such sources are subject to BART.  

 
B. Failure to Perform Non-Discretionary Duty. 
 
 On July 22, 2007, EPA provided written notification to the owners of the Navajo 
and Four Corners facilities that regional haze BART analyses were required because the 
facilities were BART-eligible and were also subject to BART for specific pollutants.  
Exhibit A.  In the November, 2007, and January, 2008 regional haze BART analyses 
subsequently provided by the owners to EPA, each owner confirmed that its facility was 
both BART-eligible and subject to BART due to its impacts to nearby Class I areas. 
 

The EPA has determined that the NGS [Navajo Generating Station] is a 
“BART-eligible source”. Based on air dispersion modeling performed by 
ENSR, NGS is “subject to BART”. 

 
Exhibit B. 
 

The Environmental Protection Agency (EPA) identified Four Corners as 
subject to BART. 

…………… 
 
Four Corners has been identified as a source that is eligible for 
consideration of BART controls for NOx and particulate, as discussed in 
Section 1.2. ENSR conducted BART exemption modeling of Units 1-5, 
and the results indicated that these units are subject to BART review 
because the predicted visibility impacts with baseline emissions exceed 
0.5 delta deciviews in at least one Class I area. 

 
Exhibit C.   
 
 Approximately two years later, EPA confirmed its earlier determinations that 
“FCPP [Four Corners Power Plant] and NGS [Navajo Generating Station] are the only 
BART eligible sources located on the Navajo Nation.  74 Fed.Reg. 44313, 44315 (August 
28, 2009).   
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 As demonstrated above, 40 C.F.R. §51.30(e)(1)(ii) includes a mandatory duty that 
BART be established for each “BART eligible” source (“The State [or EPA] . . . must 
submit . . . a determination of BART for each BART eligible source.”).  Emphasis added.  
All BART eligible sources are “subject to BART” with respect to “any air pollutant 
which may reasonably be anticipated to cause or contribute to any impairment of 
visibility in any mandatory Class I Federal area.”  40 C.F.R. §51.30(e)(1)(ii).  Therefore, 
because EPA’s BART-eligibility and subject to BART determinations, separately and 
together, triggered a mandatory duty to make BART determinations for the Navajo 
Generating Station and Four Corners Power Plant, the EPA’s 2007 BART eligibility and 
subject to BART determinations themselves were tantamount to a finding by the agency 
at that time that it was both necessary and appropriate to promulgate BART 
determinations without unreasonable delay pursuant to 40 C.F.R. §49.11. 
 
 Because EPA has failed to promulgate a federal regional haze BART 
determination for either the Navajo or Four Corners facilities for almost exactly four 
years, it has failed to meet its mandatory duty to establish BART for all “BART-eligible” 
and “subject to BART” sources on Navajo Nation land without unreasonable delay.   
 
C.	   Notice	  of	  Intent	  to	  Sue	  
	  
	   After	  the	  expiration	  of	  180	  days	  from	  the	  postmark	  date	  of	  this	  notice	  of	  
intent	  to	  sue,	  the	  Noticing	  Parties	  intend	  to	  file	  suit	  against	  you	  in	  federal	  court	  for	  
your	  failure	  to	  act	  in	  accordance	  with	  your	  non-‐discretionary	  duties	  described	  
above.	  
	  
D. Noticing Parties Information 
 
 As required by 40 C.F.R. § 54.3, the names and addresses of the Noticing Parties 
are as follows: 
 
Dine’ CARE 
HC-63, PMB 6113  
Winslow AZ 86047 
 
Dooda (NO) Desert Rock 
PO Box 7838 
NewComb, Navajo Nation 
New Mexico 87455 
 
National Parks Conservation Association 
777 6th Street, NW, Suite 700 
Washington DC 20001 
 
San Juan Citizens Alliance 
108 North Behrend, Suite I 
Farmington, New Mexico 87401 



Center for Biological Diversity 
P.O.B. 1178 
Flagstaff, AZ 86002-1 178 

Sierra Club 
85 Second St., Second Floor 
San Francisco, CA 94 105 

WildEarth Guardians 
1536 Wynkoop, Suite 301 
Denver, CO 80202 

E. Legal Representation 

Counsel for Noticing Parties is set forth below. 

Reed Zars 
Attorney at Law 
9 10 Kearney Street 
Laramie, WY 82070 
307-745-7979 

We would be happy to discuss the concerns raised in this letter with you. Please 
contact above-named counsel if you would like to pursue such discussions. 

We look forward to hearing from you. 

Yours Sincerely, 

Reed Zars 
Attorney at Law 
9 10 Kearney Street 
Laramie, WY 82070 
307-745-7979 

cc by USPS Mail: 

Jared Blumenfeld 
Regional Administrator 
U.S. EPA Region 9 
75 Hawthorne Street 
San Francisco, CA, 94 105 
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Stephen Etsitty, Executive Director 
Navajo Nation Environmental Protection Agency (NNEPA) 
Old DNR Building - Window Rock Blvd. - (Building # 2695) 
P.O. Box 339 
Window Rock, Arizona 86515 
 
Ken Salazar, Secretary 
Department of Interior 
1849 C Street, N.W. 
Washington DC 20240 
 
Henry Darwin, Director 
Arizona Department of Environmental Quality 
1110 West Washington Street 
Phoenix, Arizona 85007 
 
F. David Martin, Cabinet Secretary 
New Mexico Environment Department 
Harold L. Runnels Building   
1190 St. Francis Drive, Suite N4050  
Santa Fe, New Mexico 87505 
 
Richard Silverman, General Manager 
Salt River Project 
1521 N. Project Drive 
Tempe, AZ  85281 
 
Donald Robinson, President 
Arizona Public Service Company 
400 N. 5th Street 
Phoenix, AZ  85004 
 

Exhibits 
 
Exhibit A:   EPA July 22, 2007 emails to owners of Navajo Generating Station and  
  Four Corners Power Plant 
 
Exhibit B:   November 2007 BART Analysis for Navajo Generating Station, excerpts.   
 
Exhibit C:   January 29, 2008, Four Corners BART and Modeling Analyses, excerpts.   



BART Analysis for Four Corners Power Plant - 

to: edward.fox, richard.grimes 

Cc Steve Frey, Doug McDaniel 

Hi, Ed and Richard, 

We would like to move forward on preparation of the Best Available Retrofit Technology (BART) 
Federal Implementation Plan (FIP) for the Four Corners Power Plant on the Navajo Nation. Steve 
Frey of our office has been in contact with Richard Grimes concerning the BART analysis, and I 
believe that they discussed a date of September 2007 for the submittal of a BART analysis for 
NOx and PM for the Four Corners Power Plant. We would like to request that APS send our 
Division Director, Deborah Jordan, a letter committing to submittal of the BART analysis by the 
end of September 2007. If this date would be difficult, please indicate when APS will be able to 
submit the analysis and the reason for the delay. Thank you very much and feel free to call me if 
you have any questions (520-498-01 18). 

Colleen McKaughan 

         Exhibit A



BART Analysis for NGS 

C;aiiem PdcKak,~gPgau :c. rhayslip, kwantaja 

< ;  Steve Frey, Doug McDaniel 

Hi, Dick and Kevin, 

We would like to move forward with preparation of the Best Available Retrofit Technology (BART) 
Federal Implementation Plan (FIP) for the Navajo Generating Station on the Navajo Nation. Steve 
Frey of my office has had discussions with Kevin Wantaja concerning the submittal of a BART 
analysis for NOx and PM for the Navajo Generating Station by the end of September 2007. EPA 
Region 9 would like to request that SRP send our Divison Director, Deborah Jordan, a letter 
committing to submittal of the BART analysis by the end of September 2007. If this date would be 
difficult, please indicate when SRP will be able to submit the analysis and the reason for the 
delay. Thank you very much and feel free to call me if you have questions (520-498-01 18). 

Colleen McKaughan 
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Prepared for: 
Salt River Project – Navajo Generating Station 
Tempe, AZ  

 
 

BART Analysis for the Navajo 
Generating Station Units 1 - 3 
 

 

 

 

 

 

 

ENSR Corporation 
November 2007 
Document No.:  05830-012-300 
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 ES-1 November 2007  

BART Analysis for Navajo Generating Station  
05830-012-300 

Executive Summary  

The Salt River Project Agricultural Improvement and Power District (SRP) operates the Navajo Generating 
Station (NGS), a coal-fired steam electric generating station located on the Navajo Nation, approximately 
3 miles east of Page, Arizona.  The NGS facility became operational in stages between 1974 and 1976 and 
consists of three coal-fired units with a combined net power generating capacity of approximately 2,250 
MW.  The facility is approximately 20 kilometers from the northern boundary of Grand Canyon National Park 
(GCNP). 

The Clean Air Act’s Regional Haze Rule (RHR) contains a requirement for each State or Tribe to address 
the Best Available Retrofit Technology (BART) requirement when preparing the State’s Regional Haze State 
Implementation Plan (SIP).  Since the Navajo EPA does not have an approved Tribal Implementation Plan, 
the Environmental Protection Agency is currently responsible for implementing the RHR at NGS.  This 
BART Analysis for the NGS was prepared pursuant to EPA’s July 6, 2005 final RHR titled “Regional Haze 
Regulations and Guidelines for Best Available Retrofit Technology (BART) Determinations; Final Rule” 
(“BART Guidelines”).  The BART Guidelines include presumptive BART requirements for coal-fired electric 
steam generating sources greater than 750 MW.  

The EPA has determined that the NGS is a “BART-eligible source”.  Based on air dispersion modeling 
performed by ENSR, NGS is “subject to BART”.  SRP retained ENSR to perform a BART analysis for all 
three units at NGS.  The BART analysis was performed for two pollutants: oxides of nitrogen (NOx) and 
particulate matter (PM).  A BART analysis was not performed for SO2 because the flue gas desulfurization 
control system at NGS was previously determined by EPA to satisfy BART. 

A BART review was previously conducted for the Navajo Generating Station in the 1990s as part of the 
Reasonably Attributable BART Program, involving visibility impacts in GCNP.  This review concluded that 
sulfates were the major contributors to visibility impairment in the Grand Canyon.  As a result, NGS installed 
flue gas desulfurization equipment on all of their units by 1999.  In a recent Federal Implementation Plan 
(FIP) for the Four Corners Power Plant, EPA also discussed BART issues for the Navajo Generating Station 
in the May 7, 2007 issue of the Federal Register, with an excerpt provided here:  “EPA determined 
previously that the SO2 emission limits in the 1991 FIP for the Navajo Generating Station provide for greater 
reasonable progress toward the national visibility goal than would BART.  See 71 FR at 53633 and 72 FR at 
25698 and 25700. 

PM emissions are controlled with hot-side electrostatic precipitators in combination with wet scrubbers.  
These controls effectively limit emissions to less than 0.03 lb/MMBtu, which is a PM control standard used 
by EPA in recent New Source Review settlement cases on existing power plants.  In addition, PM is not 
believed to be a substantial contributor to regional haze in regional class I areas, so a BART analysis of 
further retrofit controls for PM10 emissions is not included in this report.   

NOx emissions are currently controlled by good combustion practices and close coupled overfire air 
(CCOFA).  The baseline peak daily NOx emission rate for Navajo ranges from about 0.45 to 0.50 lb/MMBtu, 
which exceeds the BART presumptive limit of 0.28 lb/MMBtu for dry-bottom, tangentially-fired boilers 
burning bituminous coal.  Therefore, NOx controls were considered in this BART analysis for the Navajo 
Generating Station. 

The BART analysis for NOx was conducted in accordance with the procedures contained in the BART 
Guidelines.  Consistent with the BART Guidelines, the five steps for a case-by-case BART analysis were 
followed.  

            Exhibit B
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APS 
Four Corners Power Plant 

Fruitland, NM 

 
 

Arizona Public Service Company 
Four Corners Power Plant BART 
 Analysis for NOx and Particulate 

 
 
 
 

January 29, 2008 
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Arizona Public Service    
Four Corners Units 1 through 5  Executive Summary 

Executive Summary 
 
 Arizona Public Service (APS) retained Black & Veatch (B&V) to perform a Best 
Available Retrofit Technology (BART) analysis for its Four Corners Generating Station 
Units 1 through 5.  The Environmental Protection Agency (EPA) identified Four Corners 
Units 1 through 5 as subject to BART.  A BART review was required to identify the best 
control technology for the reduction of nitrogen oxides (NOx) and particulate matter (PM) 
emissions from Four Corners Units 1 through 5.  The BART engineering analysis that 
was performed was based on the EPA’s Guidelines for BART Determinations under the 
Regional Haze Rules (40 CFR Part 51, Appendix Y).   
 
ES.1 Basis of Analysis 
 Prior to performing the BART engineering analysis, a detailed design basis was 
established for Four Corners Units 1 through 5.  The design basis was established on the 
basis of information collected during the site visit, plant operating data, combustion 
calculations performed, and assumptions made for the study.  Information on the 
operational characteristics of Four Corners Units 1 through 5 was also used to establish 
the design basis.  A summary of the operational characteristics is shown in Table ES-1.  
The design basis is shown in Appendix A.  The design basis was then used to create the 
technology removal matrix, establishing the anticipated emissions reduction for each 
applicable technology.  The technology removal matrix is included in Appendix B.   

The economic design criteria established for the BART engineering analysis was 
used when estimating the cost of control of the identified technically feasible control 
technologies and when performing the impact analysis to determine the cost-effectiveness 
of these technologies.  Data for the economic design criteria were developed with APS to 
best represent the actual operational costs for Four Corners Units 1 through 5.  A 
summary of the economic design criteria is shown in Table ES-2. 
 In the BART rule, presumptive levels of emissions are prescribed as emissions 
targets for BART-eligible units.  The presumptive levels of emissions are summarized 
and listed in Table ES-3.    

 
ES.2 Technically Feasible Retrofit Emissions Control  
 Technology 

In Step 1 of the BART methodology, available retrofit emissions control 
technologies that may be practically implemented at the Four Corners Units 1 through 5 
are identified.  From this list of available technologies, technically feasible control 
technologies are identified in Step 2. 

120407  ES-1 
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Prepared for: 
Arizona Public Service – Four Corners Power Plant 
Fruitland, New Mexico 

 

 

BART Visibility Modeling Report for the 
Arizona Public Service Four Corners Power 
Plant  
 

 

 

 

ENSR Corporation ENSR Corporation 
January 2008 
Document No.: 00494-021-300 



 

Moreover, as explained in the preamble to the 2006 proposed FIP, there are only two major sources of SO2 
on the Navajo Reservation that are potentially subject to the BART requirements--Navajo Generating Station 
and FCPP. 71 FR at 53632. EPA determined previously that the SO2 emission limits in the 1991 FIP for the 
Navajo Generating Station provide for greater reasonable progress toward the national visibility goal than 
would BART. 71 FR at 53633.  As explained above, given that the SO2 controls for FCPP immediately 
achieve significant reductions in SO2 comparable to what could ultimately be achieved through a formal 
BART determination, EPA believes that it will not be necessary or appropriate to develop a regional haze 
plan to address SO2 for the Navajo Nation in the near term.” 

The dialog with these environmental groups also dealt with NOx emissions.  APS, in consultation with the 
environmental groups, hired an independent consultant charged with assessing the potential for reducing the 
plant’s NOx emissions, through additional combustion controls.  The consultant’s report concluded there was 
little room for improving combustion controls at the three smaller units, although further detailed evaluations 
were needed to assess potential combustion controls for the two larger units.  APS has continued to study 
such control options as part of the Best Available Retrofit Technology program. 

The large Units 4 and 5 at FCPP have state-of-the-art particulate baghouse controls, while the smaller Units 
1-3 have venturi scrubber controls.  One of the BART control options tested considers the expected visibility 
improvement if baghouse controls were to also be installed on Units 1-3. 

1.3 BART Requirements 
Federal regulations under 40 CFR Part 51, Appendix Y provide guidance for conducting a visibility 
impairment analysis for designated eligible sources.  The program requires the evaluation of the Best 
Available Retrofit Technology (BART) for existing eligible sources and corresponding visibility impacts, in 
order to help meet the targets for visibility improvement at designated Class I areas.   

Four Corners has been identified as a source that is eligible for consideration of BART controls for NOx and 
particulate, as discussed in Section 1.2.  ENSR conducted BART exemption modeling of Units 1-5, and the 
results indicated that these units are subject to BART review because the predicted visibility impacts with 
baseline emissions exceed 0.5 delta deciviews in at least one Class I area.   

This BART analysis report discusses CALPUFF modeling results of the baseline case and the BART control 
options that were modeled.   

1.4 Overview of BART Modeling Analysis  
The site-specific BART visibility improvement analysis provided in this report includes the following 
components:  

• A list of candidate retrofit controls that are being considered; 

• A discussion of the control effectiveness and resulting emission rates for each feasible retrofit 
technology that is considered as BART; 

• An evaluation of the impacts of each site-specific BART option, including  

− An estimate of the annualized cost for each of the BART options; 

− An evaluation of the impacts on visibility for each of the BART options; and 

− The visibility improvement for each control option in terms of dollar per deciview improvement. 

 
1-2  March 2009  

BART Modeling Analyses for APS Four Corners Power 
Plant - Units 1 - 5 – 00494-021-300 
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