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File:  1600 
 
October 24, 2011 
 
Mr. Desty Dyer, Mining Engineer 
Bureau of Land Management, Uncompahgre Field Office 
2465 South Townsend Ave. 
Montrose, CO  81401 
Email: ddyer@blm.gov 
 
Re: Comments of WildEarth Guardians et al. On Oxbow Mining LLC’s Application 

For A Federal Coal Exploration License For The Oak Mesa Area. 
 
Dear Mr. Dyer: 
 
On behalf of WildEarth Guardians and Sierra Club, Earthjustice submits these comments on 
Oxbow Mining LLC’s application for a federal coal exploration license for the Oak Mesa area 
within Delta County (COC-74911).  We appreciate this opportunity to comment.  
 
Oxbow’s federal coal exploration license plan may permit Oxbow Mining LLC (Oxbow) to 
bulldoze 43 wellpads, and nearly 8 miles of new, temporary road, with total disturbance of over 
50 acres.  More than 95% of the wells and 95% of the new road construction will occur on 
private land, although nearly a third of the land within the exploration permit area is managed by 
the Bureau of Land Management (BLM).  Nearly 5,000 acres of the 9,407 acres of private 
surface within the exploration area are protected by conservation easements, and BLM proposes 
to permit Oxbow to drill 23 of the 43 well pads on lands with such easements.  Because of these 
and other potential impacts, the signatories to this letter have the following concerns: 
 

 BLM must complete a full environmental impact statement.  This proposal has the 
potential to significantly degrade and fragment lands set aside for conservation purposes, 
lands that land-owners and the public expected to be protected in natural or agricultural, 
not industrial, settings. 

 BLM must evaluate the cumulative impacts of the proposed action together with other 
reasonably foreseeable future actions.  BLM must ensure that all of the impacts of this 
proposed exploration plan are fully disclosed and analyzed, together with those of other 
interconnected or reasonably foreseeable actions.  Specifically, the agency must evaluate 
the environmental impacts of the exploration plan together with all reasonably 
foreseeable impacts from Oxbow’s coal mine expansion proposals in the Oak Mesa area. 

 BLM must fully evaluate alternatives that reduce or mitigate the surface impacts of the 
proposed action.  BLM must evaluate the no action alternative, and alternatives that: 
(1) reduce the total number of wells proposed for drilling in the exploration area; 
(2) distribute impacts on private and public land more in line with the ratio of private and 
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public land in the area; and (3) eliminate any impacts to lands with conservation 
easements. 

 BLM must ensure that Oxbow submits an exploration plan that complies with federal law 
requirements.  As of September 8, 2011 the exploration plan submitted by Oxbow raises 
questions as to whether it fully complies with BLM’s requirements for such plans.  BLM 
must ensure that Oxbow has submitted an application that complies with law before 
evaluating any exploration plan. 

We look forward to BLM responding to these comments, and to participating in future 
opportunities for public involvement on the exploration plan. 
 
I. ANY EXPLORATION PLAN MUST COMPLY WITH LAW AND POLICY. 
 
BLM should ensure that Oxbow’s exploration plan contains all the elements required by law 
before evaluating the plan.  See 43 C.F.R. § 3482.1(a).  In the alternative, any NEPA document 
should disclose whether and to what extent the exploration plan BLM is analyzing complies with 
law.  A number of the law’s individual provisions are discussed below. 
 

A. The Exploration Plan Must ‘Show That Reclamation Is An Integral Part’ Of 
The Plan. 

 
BLM’s regulations require that “[t]he exploration plan shall show that reclamation is an integral 
part of the proposed operations and that reclamation will progress as contemporaneously as 
practicable with such operations.”  43 C.F.R. § 3482.1(a)(2).   
 
Oxbow’s exploration plan, as most recently revised on September 8, 2011, does not clearly 
comply with this requirement. 
 
The exploration plan contains a three-paragraph description of proposed reclamation measures.  
See Oxbow Mining LLC, Federal Coal Exploration License Plan for the Oak Mesa Area (Sept. 8, 
2011) at 9 (“Exploration Plan”), attached as Exh. 1.  Mentions of mitigation and reclamation 
measures appear in other parts of the exploration plan as well. 
 
However, these reclamation measures do not clearly indicate that they will “progress as 
contemporaneously as practicable.”  43 C.F.R. § 3482.1(a)(2).  For example, the exploration plan 
states that:  “Upon completion of drilling and related activities, all drill holes will be backfilled, 
sealed and abandoned.”  Exploration Plan (Exh. 1) at 9.  The plan does not indicate whether this 
backfilling, sealing, and abandonment of wells will occur for each well as that particular well is 
“completed,” or instead whether reclamation will only begin for any well once all wells are 
completed.  The former approach appears to comply most closely with the language of BLM’s 
regulations.  BLM should ensure that the exploration plan adopts the former approach. 
 
In addition, the exploration plan is vague with respect to the vegetation types likely to be 
bulldozed for exploration wells, and so the plan’s description of reclamation measures is also 
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problematic.  The plan describes the vegetation cover types in the exploration area as expected to 
include: 
 

mountain shrubland (Juniper, Gambel’s Oak, Quaking Aspen, Big Sagebrush, and 
various grasses as the primary species), Juniper-Woodland (Juniper, Oak, Mountain 
Snowberry, Saskatoon Serviceberry, and Mountain Mahogany as the primary species) 
vegetation types being the dominant varieties. 

 
Id. at 6 (emphasis added).  Since mountain shrubland and Juniper-Woodland are expected to be 
the “dominant varieties” of vegetation types, other vegetation types may occur in the project area 
as well.  Yet the seed mix Oxbow proposes to apply for reclamation is only that prescribed for 
the “Oakbrush Zone.”  Id. at 9.  Oxbow must identify all of the vegetation types that may be 
disturbed for roads and well pads, and identify specific reclamation actions required for each of 
them. 
 
The exploration plan is also vague as to how and when Oxbow will monitor for reclamation.  
The plan states that:  “Monitoring of re-seeding efforts will occur for a couple of field seasons to 
determine stand success, re-seeding requirements and control of any noxious weeds.”  Id. at 9.  
Does that mean two field seasons?  Or more?  The statement also fails to say what Oxbow will 
do if monitoring shows that re-seeding or noxious weed control efforts have failed to achieve 
desired results. 
 
Further, while the exploration plan specifically provides steps related to salvaging topsoil 
removed for well pads, the plan is not clear that such steps will also be taken regarding topsoil 
that may be removed for temporary road construction.  See id. at 7 (“If topsoil exists, up to 12” 
will be salvaged and stored in a stockpile along one or more sides of the pad and marked with a 
“topsoil” sign” (emphasis added)).  BLM must require Oxbow to clarify how it will address the 
removal and salvage of topsoil for temporary roads. 
 

B. The Exploration Plan Must Describe In Detail The Project And Its Setting. 
 

BLM regulations require that each exploration plan contains:  “(ii) The name, address, and 
telephone number of the representative of the applicant who will be present during and be 
responsible for conducting the exploration.”  43 CFR § 3482.1(a)(3).  Oxbow declined to provide 
the required information, stating only that the name of such a contact person “will be provided to 
the BLM contact person upon approval of exploration drilling application and prior to initiation 
of drilling activities.”  Exploration Plan (Exh. 1) at 4.  Oxbow does not explain why it cannot 
name such a person now, as required by law. 
 
BLM regulations further require that the exploration plan contain: 
 

A narrative description of the proposed exploration area, cross-referenced to the 
map required under paragraph (a)(3)(viii) of this section, including applicable 
Federal lease and license serial numbers; surface topography; geologic, surface 
water, and other physical features; vegetative cover; endangered or threatened 
species listed pursuant to the Endangered Species Act of 1973 (16 U.S.C. 1531, et 
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seq. ); districts, sites, buildings, structures, or objects listed on, or eligible for 
listing on, the National Register of Historic Places; and known cultural or 
archeological resources located within the proposed exploration area. 
 

43 C.F.R. § 3482.1(a)(3)(iii).  In at least three ways, the current exploration plan does not yet 
comply with these requirements.  First, as noted above, the exploration plan’s description of 
vegetation cover types is vague and should be improved.  Similarly, the application contains no 
map depicting the distribution of vegetation types.  Second, the exploration plan defers an 
evaluation of endangered species.  Exploration Plan (Exh. 1) at 6 (“The area will be evaluated for 
applicable T&E and sensitive species per license requirements.” (emphasis added)).  Third, and 
similarly, the exploration plan states that an evaluation of potential archeological resources or 
national historic places has been put off until later.  Id.  (“The area will need to be evaluated for 
cultural resources before drilling occurs.”)  All of these surveys and information must be 
presented to BLM before the agency approves any exploration plan.   
 
We understand that Oxbow may not have yet accessed all of the property within the proposed 
exploration area, given that more than two-thirds of surface at issue is privately owned.  The 
omission of some of this information now is understandable.  However, it will be impossible to 
evaluate impacts and to compare and contrast alternatives if this information is not provided and 
analyzed as part of the NEPA process. 

 

BLM regulations also require that the exploration plan include a “narrative description of the 
methods to be used to conduct coal exploration, reclamation, and abandonment of operations 
including, but not limited to … (A) The types, sizes, numbers, capacity, and uses of equipment 
for drilling and blasting, and road or other access route construction ….”  43 C.F.R. 
§ 3482.1(a)(3)(iv).  While the exploration plan contains some of this information, the plan also 
raises questions about the number of certain types of equipment that will be used.  For example, 
the exploration plan states: 

Drilling is projected to consist of at least two crews per drilling rig drilling 10-12 
hr. days with four days off.  Drilling equipment is projected to consist of a 
Portadrill TKT sized rig that can complete both rotary and coring activities with 
the same rig. 

Exploration Plan (Exh. 1) at 6.  While this passage describes the type of equipment involved in 
drilling, the number of drill rigs is not clear.  The statement that “two crews per rig” will support 
drilling could imply that Oxbow may use more than one rig at a time.  Oxbow should clarify the 
number of drill rigs it will use at one time in any revision to its exploration plan. 
 
Regulations further require that Oxbow provide “[a]n estimated timetable for conducting and 
completing each phase of the exploration, drilling, and reclamation.”  43 C.F.R. 
§ 3482.1(a)(3)(v).  While the exploration plan states that exploration and reclamation will be 
complete within two years, that statement is not providing much useful information since an 
exploration license can only be issued for a maximum of two years.  See Exploration Plan 
(Exh. 1) at 5 (exploration “is expected to be completed within two years”); 43 C.F.R. § 3410.3-
1(b) (“An exploration license shall not be valid for more than two years from its effective date”).  
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The exploration plan fails to address the timetable for each individual phase as well – for 
exploration, for drilling, and for exploration – as the regulation requires.  Such timetables are 
important since they will help private landowners and public land users understand when Oxbow 
will be drilling and bulldozing roads where.  

 
The law also requires that Oxbow provide to BLM “[a] map at a scale of 1:24,000 or larger 
showing the areas of land to be affected by the proposed exploration and reclamation.  The map 
shall show … occupied dwellings, and pipelines; proposed location of trenches, roads, and other 
access routes and structures to be constructed; [and] … earth- or debris-disposal areas ….”  43 
C.F.R. § 3482.1(a)(3)(viii).  As best we can determine, none of the maps available on BLM’s 
website – those apparently accompanying the September 8, 2011 exploration plan – display 
occupied dwellings or pipelines.1  Nor do the maps appear to depict “earth- or debris-disposal 
areas.”  This may be because there are no occupied dwellings, pipelines or earth or debris-
disposal areas within the planning area.  If none do, the exploration plan should so state. 
 
Finally, BLM’s regulations state that “[i]f the surface is owned by a person other than the 
applicant or if the Federal coal is leased to a person other than the applicant, [the applicant shall 
provide] a description of the basis upon which the applicant claims the right to enter that land for 
the purpose of conducting exploration and reclamation.”  43 C.F.R. § 3482.1(a)(3)(ix).  In 
response to this requirement, “Oxbow claims the right to enter this surface based upon the Act of 
December 29, 1916 (39 Stat., 862), in which the coal was exempted from the land patent for the 
United States, and provides for prospecting or exploration of this coal upon approval by the 
BLM.”   
 
Thus, by its own admission, Oxbow appears to have no right to access private surface unless and 
until BLM approves an exploration plan.  BLM has the ultimate say over whether any 
exploration of federal coal resources that degrades private (or public) land takes place.  BLM has 
no obligation to offer these lands for lease, or even for exploration, under the 1916 statute.  BLM 
regulations state that the United States has “the right to prospect for, mine, and remove” federal 
coal under split-estate lands.  43 C.F.R. § 3814.1(a) (emphasis added) (interpreting 39 Stat. 862).  
But the fact that BLM has a right to prospect for coal, or to authorize others to do so, does not 
require BLM to approve every exploration proposal.  BLM regulations explicitly recognize that 
“[t]he authorized officer has the discretion to issue an exploration license or to reject the 
application under this subpart.”  43 C.F.R. § 3410.3-1(a) (emphasis added). 
 
II. BLM MUST DESCRIBE THE BASELINE CONDITIONS OF THE PROPOSED 

EXPLORATION AREA. 
 
BLM regulations require that before the agency issue a coal exploration license, the agency 
prepare an environmental assessment (EA) or environmental impact statement (EIS) pursuant to 
NEPA to evaluate “the potential effects of the proposed [coal] exploration on the natural and 
socio-economic environment of the affected area.”  43 C.F.R. § 3410.2-2(a). 
 

                                                 
1  See http://www.blm.gov/co/st/en/BLM_Information/nepa/ufo.html (last viewed Oct. 21, 2011). 
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CEQ regulations implementing NEPA require BLM to “succinctly describe the environment of 
the area(s) to be affected or created by the alternative under consideration.”  40 C.F.R. 
§ 1502.15.  The proposed exploration areas hosts a variety of wildlife, streams, habitats and other 
resources that must be described in any NEPA document on the proposed exploration plan.  
Without such baseline data, BLM will be unable to understand the effects of the proposal or to 
craft stipulations to protect such values. 
 
Private and public land in the area may contain important wildlife habitat, which any NEPA 
document must address.  For example, the exploration will occur on lands designated as part of 
Management Unit 7 in the 1989 Uncompahgre Resource Management Plan (RMP).  The RMP 
notes that Management Unit 7 includes 1,730 acres of crucial deer and elk winter range, and 
2,267 acres of lands used by bald eagles for hunting.  BLM, Uncompahgre Basin Resource 
Management Plan (July 26, 1989) at 21.  The RMP does not disclose the precise location of deer, 
elk, and bald eagle habitat across the 17,232 acres of federal surface within the management unit, 
and so it is difficult to tell where, or if, that habitat overlaps with the area within the coal 
exploration plan.  Any subsequently prepared NEPA document must identify the location of any 
such habitat within the exploration area. 
 
In addition, the western portion of the exploration plan proposes drilling a number of wells less 
than two miles south of the Currant Creek Roadless Area on Forest Service land.  The Forest 
Service has identified a number of important wildlife values there; it is possible that many of 
these values may also be found on the private and BLM land within the exploration area close to 
the roadless area.  For example, in a 2008 report, the Forest Service stated: 
 

The Current Creek CRA [Colorado Roadless Area] is an important calving and 
fawning ground, as well as winter range for both deer and elk.  It is also highly 
utilized by black bear in the fall due to high density of acorns and 
chokecherries….  Lewis’ woodpecker is an additional sensitive species that finds 
suitable habitat in the oak/aspen types. 

 
U.S. Forest Service, Profiles of Colorado Roadless Areas (July 23, 2008) at 66, excerpts attached 
as Exh. 2.  Further, the Colorado Division of Wildlife in 2009 identified an “elk winter 
concentration area” that overlaps the western end of the exploration area on lands adjacent to 
Leroux Creek.  See Colorado Division of Wildlife, Map, Currant Creek Roadless Area (July 
2009), attached as Exh. 3.  At least three of the proposed exploration wells (OM-YR-09, OM-
YR-10, and OM-YR-20) occur within this elk winter concentration area.2   
 
Other habitat and wildlife occurrence data may be available from the Colorado Natural Heritage 
Program.  We urge BLM to consult this data in order to address the baseline information NEPA 
requires. 

                                                 
2  Oxbow apparently paid a consultant to attempt to undermine the Division of Wildlife’s 
appraisal of Current Creek’s wildlife values.  Division of Wildlife experts dispute that paid 
consultant’s conclusion and stand by their evaluation of the area’s importance to elk, bear and 
other species.  See Memorandum from Colo. Div’n of Parks and Wildlife to M. King, Dep’t of 
Natural Resources (Aug. 4, 2011), attached as Exh. 4. 
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In addition, the private surface subject to exploration is also likely to have important value as 
open space, agricultural land, and wildlife habitat, given that nearly 5,000 acres of private 
property appears to be protected by conservation easements.  See Exploration Plan (Exh. 1) at 
12-13.  The property owners believed these lands had great value in their natural, undeveloped, 
or agricultural states and so sought to protect those values in perpetuity with such easements.  
Any NEPA document must describe these easements, and the values of the land the easements 
seek to protect. 
 
These important values, and others, must be identified and disclosed in any NEPA document 
prepared on the lease modification decision.  Only then will the BLM be able to effectively 
determine what resources may be impacted by the exploration plan. 
 
III. ANY NEPA ANALYSIS FOR THE EXPLORATION PLAN MUST EXAMINE 

ALL REASONABLE ALTERNATIVES TO OXBOW’S PROPOSAL. 
 

A. NEPA Requires BLM To Consider All Reasonable Alternatives To A 
Proposed Action. 

NEPA is the “basic national charter for protection of the environment[,]” and the “centerpiece of 
environmental regulation in the United States.”  New Mexico ex rel. Richardson v. BLM, 565 
F.3d 683, 703 (10th Cir. 2009) (“centerpiece”); 40 C.F.R. § 1500.1(a) (“charter”).  When BLM 
issues an EA, it must take a “hard look” at the environmental impacts of the project and the 
information relevant to its decision.  Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 
692, 711–12 (10th Cir. 2010); Bill Barrett Corp., 177 IBLA 214, 235 (2009).  In taking the 
required “hard look,” an EA must “study, develop, and describe” reasonable alternatives to the 
proposed federal action.  42 U.S.C. § 4332(2)(E); Native Ecosystems Council v. U.S. Forest 
Serv., 428 F.3d 1233, 1245 (9th Cir. 2005); 40 C.F.R. § 1508.9(b) (an EA “[s]hall include brief 
discussions ... of alternatives”).  This alternatives analysis “is at the heart of the NEPA process, 
and is ‘operative even if the agency finds no significant environmental impact.’”  Dine Citizens 
Against Ruining Our Env’t v. Klein, 747 F. Supp. 2d 1234, 1254 (D. Colo. Oct. 28, 2010) 
(quoting Greater Yellowstone Coal. v. Flowers, 359 F.3d 1257, 1277 (10th Cir. 2004)); see also 
40 C.F.R. § 1502.14.  Accordingly, “[i]nformed and meaningful consideration of alternatives” is 
“an integral part of [NEPA’s] statutory scheme.”  Se. Alaska Conservation Council v. Fed. 
Highway Admin., No. 09-35551, slip op. 5891, 5904 (9th Cir. May 4, 2011).  
 
When an agency prepares an EA, “all reasonable alternatives” must be considered and an 
alternative is generally “reasonable” if it advances the purpose of the proposed project.  Native 
Ecosystems Council, 428 F.3d at 1246–47 (emphasis added); see also Bob Marshall Alliance v. 
Hodel, 852 F.2d 1223, 1229 (9th Cir. 1988) (“[A]ny proposed federal action involving 
unresolved conflicts as to the proper use of resources triggers NEPA’s consideration of 
alternatives requirement, whether or not an EIS is also required.”).  When BLM considers all 
reasonable alternatives, it “ensures that it has considered all possible approaches to, and potential 
environmental impacts of, a particular project; as a result, NEPA ensures that the ‘most 
intelligent, optimally beneficial decision will ultimately be made.’”  Wilderness Soc’y v. Wisely, 
524 F. Supp. 2d 1285, 1309 (D. Colo. 2007) (quoting N. Alaska Envtl. Ctr. v. Kempthorne, 457 
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F.3d 969, 978 (9th Cir. 2006)) (emphasis added).  When eliminating an alternative from 
consideration in an EA, an agency must provide an “appropriate” explanation “as to why an 
alternative was eliminated.”  Native Ecosystems Council, 428 F.3d at 1246; see also Wilderness 
Soc’y, 524 F. Supp. 2d at 1309. 
 
Further, BLM cannot predetermine or prejudge the result of its environmental analysis in an EA.  
See, e.g., Forest Guardians, 611 F.3d at 713-19.  The Tenth Circuit has explained that “the 
comprehensive ‘hard look’ mandated by Congress and required by [NEPA] must be timely, and 
it must be taken objectively and in good faith, not as an exercise in form over substance, and not 
as a subterfuge designed to rationalize a decision already made.”  Id. at 712 (quoting Metcalf v. 
Daley, 214 F.3d 1135, 1142 (9th Cir. 2000)).  Similarly, CEQ’s NEPA regulations state that 
NEPA documents shall not “justify[] decisions already made” and “will not be used to 
rationalize or justify decisions already made.”  40 C.F.R. §§ 1502.2(g), 1502.5. 

B. Any EA Should Analyze Reasonable Alternatives That Would Reduce Or 
Mitigate The Project’s Surface Impacts. 

 
1. BLM Must Analyze The “No Action” Alternative. 
 

In analyzing alternatives, an agency must “[i]nclude the alternative of no action.”  40 C.F.R. 
§ 1502.14(d).  Given that BLM regulations explicitly state that the agency has “the discretion … 
to reject” an application for a coal exploration license, BLM must evaluate the “no action” 
alternative.  43 C.F.R. § 3410.3-1(a).  Analyzing such an alternative will assist the agency in 
better understanding the costs and benefits of the proposed action. 
 

2. BLM Must Analyze An Alternative That Approves Fewer Than 43 Wells. 
 
Oxbow’s application seeks approval for 43 exploratory wells to evaluate the area’s geology and 
the depth and quality of coal and the over a 13,873-acre area.  The exploration plan contains little 
or no explanation for why Oxbow has proposed this particular number of acres to explore, or 
why it requires 43 wells, no more and no less, to understand the area’s geology.  The need for 
this number of wells, and attendant roads, is curious given that Oxbow anticipates that the 
geology will “be similar” to the known formations within the adjacent Orchard Valley coal 
leases.  Exploration Plan (Exh. 1) at 5.  No information is provided as to why Oxbow needs 
exploration samples in particular locations or at particular densities. 
 
BLM must analyze an alternative that looks at a fewer number of wells, such as half the wells 
Oxbow has required (so, 22 wells), or some number smaller than 43 wells.  Evaluating such an 
alternative will allow BLM to determine whether the benefit of protecting surface values from 
more wells and roads would offset the loss of data resulting from fewer wells. 
 

3. BLM Must Analyze An Alternative That Proposes Wells On A Different 
Mix Of Public-Private Lands. 

 
The exploration proposal as of September 2011 placed 42 of 43 wells on private surface, despite 
the fact that nearly a third of the land within the exploration permit area is managed by BLM.  
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There may be reasons why drilling on private land is more attractive to Oxbow than drilling on 
public lands.  For example, the terrain on private land may be less steep; or Oxbow may favor 
private lands because drilling on federal lands comes with more onerous restrictions, etc.  
Further, public lands are generally less developed than private lands and so there may be a 
rationale for favoring wells on private lands. 
 
BLM should analyze an alternative that results in a number of wells on public land that more 
closely tracks the ratio of public-to-private land in the exploration plan; for example, 13-14 wells 
on public land to 29-30 on private lands.  This will allow BLM to better address the trade-offs in 
drilling and bulldozing roads on public versus private land. 

 
4. BLM Must Analyze An Alternative Prohibits Any Surface Disturbance On 

Lands Protected By Conservation Easements. 
 
Nearly 5,000 acres of the 9,407 acres of private surface within the exploration area are protected 
by conservation easements.  BLM proposes to permit Oxbow to drill 23 of the 43 well pads on 
lands with such easements.  Exploration Plan (Exh. 1) at 12-13.  Because of the values these 
lands possess, because the land-owners have agreed to forego potentially lucrative development 
in favor of conservation, and because federal and state taxpayers and local residents benefit from 
the protection of the areas’ natural and agricultural values, BLM must examine an alternative 
that bars any surface disturbance from exploration on lands protected by conservation easements. 
 
A conservation easement is a restriction placed on a parcel of private property to protect the 
natural and open space values of the land.  The easement is either voluntarily donated or sold by 
the landowner and constitutes a legally binding agreement that limits certain types of uses or 
prevents surface development from taking place on the land in perpetuity while the land remains 
in private hands.  Conservation easements protect land for future generations while allowing 
owners to retain many private property rights and to live on and use their land, at the same time 
potentially providing them with tax benefits.3 
 
Both the U.S. Congress and the State of Colorado subsidize – that is, effectively fund – the 
establishment of conservation easements by offering a tax reduction to those donating easements 
to land trusts.  Both Congress and the State of Colorado thus demonstrate their belief that the 
preservation of private lands in a largely undeveloped state is a public benefit.4  For example, the 

                                                 
3  See The Nature Conservancy, Conservation Easements, available at 
http://www.nature.org/aboutus/privatelandsconservation/conservationeasements/what-are-
conservation-easements.xml (last viewed Oct. 21, 2011). 
4  The Internal Revenue Code requires that tax deductions for conservation easements meet a 
“conservation purpose,” defined as:  
 

(i)   the preservation of land areas for outdoor recreation by, or the education of, the 
general public, 

(ii)  the protection of a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem, 
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Colorado legislature passed and the Governor this year signed into law legislation concerning 
conservation easements that reaffirmed their value to landowners and to the people of the State: 
 

(a) Colorado’s conservation easement program is an important preservation tool used 
to balance economic needs with natural resources such as land and water preservation.  
Colorado’s conservation easement tax credit and the federal tax deduction have allowed 
many farmers and ranchers the opportunity to donate their development rights to preserve 
a legacy of open spaces in Colorado for wildlife, agriculture, and ranching. 

(b) Citizens throughout Colorado believe good, sound conservation practices are 
important to Colorado’s quality of life, agriculture, and wildlife heritage; [and] 

(c) Colorado’s conservation easement tax credit program was designed to give 
landowners an incentive to conserve and preserve their land in a predominantly natural, 
scenic, or open condition[.] 

HB 11-1300 (signed May 19, 2011).5 

The exploration plan will likely: (1) substantially degrade the values the landowners sought to 
protect by donating a conservation easement to a land trust; (2) undermine the purposes of the 
land trust; and (3) diminish the conservation values that the public paid for through a tax subsidy.  
The exploration proposal will have these impacts by bulldozing swathes of vegetation and soil in 
areas now protected in a largely natural state.  Such industrial activities and impacts are generally 
incompatible with the purposes of a conservation easement.  While Oxbow may attempt to 
“reclaim” lands after exploration, such reclamation will almost certainly fail to return the land or 
vegetation to its original condition, at least in the short run.  Spreading grass and flower seeds 
over disturbed and re-contoured ground does not restore trees or shrubs, which may take decades 
to re-colonize the landscape.  By allowing such damage to occur on lands protected by 
conservation easements, BLM’s decision to permit exploration activities on these easements will 
deprive the public of a benefit Congress intended that the public enjoy.  On the other hand, 
BLM’s regulations specifically provide that BLM need not approve every exploration plan. 

Therefore, NEPA requires that BLM consider an alternative that prohibits any surface impacts on 
lands protected by conservation easements.6 

                                                                                                                                                             
(iii) the preservation of open space (including farmland and forest land) where such 

preservation is— 
(I) for the scenic enjoyment of the general public, or  
(II) pursuant to a clearly delineated Federal, State, or local governmental conservation 

policy, 
and will yield a significant public benefit. 
 

23 U.S.C. § 170(h). 
 
5  See http://www.colorado.gov/cs/Satellite/Revenue/REVX/1251594611331 (identifying date 
bill signed), last viewed Oct. 21, 2011. 
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IV. ANY NEPA ANALYSIS MUST INCLUDE A REASONABLY COMPLETE 
DISCUSSION OF MITIGATION MEASURES. 

NEPA requires agencies to provide a detailed statement of “any adverse environmental effects 
which cannot be avoided should the proposal be implemented.”  42 U.S.C. § 4332(2)(C)(ii).  For 
these unavoidable impacts, NEPA requires a discussion of appropriate mitigation measures.  40 
C.F.R. §§ 1502.14(f), 1502.16(h), 1505.2(c), 1508.25(b)(3); see also Diné Citizens, 747 F. Supp. 
2d at 1258 & n.39 (the EIS regulations on mitigation are “informative” regarding an agency’s 
duty to analyze mitigation in an EA, and an EA “should include sufficient discussion and 
analysis to allow the public or a reviewing court to evaluate the adequacy of proposed mitigation 
measures”).  The Ninth Circuit has explained that this mitigation discussion is required 
“precisely for the purpose of evaluating whether anticipated environmental impacts can be 
avoided.”  S. Fork Band Council of W. Shoshone of Nev. v. U.S. Dep’t of Interior, 588 F.3d 718, 
727 (9th Cir. 2009).  If “all practicable means to avoid or minimize environmental harm from the 
alternative selected” have not been adopted, the agency’s record of decision must explain “why 
they were not.”  40 C.F.R. § 1505.2(c). 
 
The CEQ has stated: “All relevant, reasonable mitigation measures that could improve the project 
are to be identified, even if they are outside the jurisdiction of the lead agency or the cooperation 
agencies  ….”  Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 
Regulations, 46 Fed. Reg. 18026, 18031 (March 23, 1981).  According to the CEQ, “[a]ny such 
measures that are adopted must be explained and committed in the ROD.”  Id. at 18036. 
 
The Tenth Circuit has held that an agency’s analysis of mitigation measures “must be 
‘reasonably complete’ in order to ‘properly evaluate the severity of the adverse effects’ of a 
proposed project prior to making a final decision.”  Colo. Envt’l Coalition v. Dombeck, 185 F.3d 
1162, 1173 (10th Cir. 1999) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 
332, 352 (1989)).  Mitigation “must be discussed in sufficient detail to ensure that environmental 
consequences have been fairly evaluated.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transp., 
123 F.3d 1142, 1154 (9th Cir. 1997) (quoting Robertson, 490 U.S. at 353).   
 
According to the U.S. Supreme Court, “omission of a reasonably complete discussion of possible 
mitigation measures would undermine the ‘action-forcing’ function of NEPA.  Without such a 
discussion, neither the agency nor other interested groups and individuals can properly evaluate 
the severity of the adverse effects.”  Robertson, 490 U.S. at 353.  A “perfunctory description,” of 
mitigation, without “supporting analytical data” analyzing their efficacy, is inadequate to satisfy 
NEPA’s requirements that an agency take a “hard look” at possible mitigating measures.  
Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998).  An 
agency’s “broad generalizations and vague references to mitigation measures ... do not constitute 
the detail as to mitigation measures that would be undertaken, and their effectiveness, that the 
Forest Service is required to provide.”  Id. at 1380-81. 

                                                                                                                                                             
6  It is possible that the holder of the conservation easements and Oxbow may reach an 
agreement concerning Oxbow’s exploration of such lands,  We are not aware that, at present, any 
such agreement has been reached. 
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BLM’s regulations reinforce the agency’s duty to reduce, mitigate, or eliminate environmental 
harm from coal exploration.  Those rules require that: “The authorized officer shall include in 
each exploration license requirements and stipulations to protect the environment and associated 
natural resources and to ensure reclamation of the lands disturbed by the exploration.”  43 C.F.R. 
§ 3410.2-2(b).  State regulations contain similar requirements.  Regulations of the Colorado 
Mined Land Reclamation Board for Coal Mining § 2.02.2(f) (Sept. 14, 2005) (requiring that a 
coal exploration proposal contain “[a] narrative description of the practices proposed to be 
followed to protect the environment from adverse impacts as a result of the exploration 
activities.”). 
 
We therefore request that BLM consider at least one alternative that includes the following 
stipulations: 
 

-- Surface-disturbing activities are prohibited within 1/4 mile of the channels of ephemeral, 
intermittent, and perennial streams, or within 1/4 mile of the outer margins of riparian 
and wetland areas.7 

 
-- Surface-disturbing activities are prohibited within 1/4 mile of any occupied structure. 
 
-- Surface-disturbing activities are prohibited on steep slopes (e.g., greater than 30 per cent). 
 
-- Surface-disturbing activities are prohibited within 1/2 mile of any raptor nest site. 
 
-- Surface disturbing activities are prohibited within 1/4 mile of any elk winter 

concentration area as defined by the Colorado Division of Wildlife.8 
 
-- Surface disturbing activities are prohibited on any private property where that property is 

subject to a conservation easement. 
 

Further, BLM should consider adopting reclamation standards that will result in reclaiming an 
area generally to its prior condition.  In other words, where trees or large shrubs are removed, 
Oxbow should be liable for planting replacement vegetation.  Based on Oxbow’s reclamation of 

                                                 
7  This stipulation has previously been adopted by BLM in relation to oil and gas drilling.  See 
http://www.oilandgasbmps.org/view.php?id=1213, last viewed Oct. 21, 2011. 
8  Even if BLM declines to analyze this mitigation measure/stipulation, the agency should 
consider seasonal stipulations that prohibit surface disturbing activities within 1/4 mile of any elk 
winter concentration area as defined by the Colorado Division of Wildlife, from December 1 
through April 30.  We note that the Uncompahgre RMP requires stipulations prohibiting oil and 
gas drilling activities within Management Unit 7 from December 1 through April 30 on crucial 
deer and elk winter range and on lands used for hunting by bald eagles.  Uncompahgre RMP at 
21.  These stipulations should apply to drilling for coal exploration as well. 
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well pads and roads at the Elk Creek East tract, the company has failed to achieve such 
reclamation for prior projects.9 
 
V. BLM MUST DISCLOSE THE REASONABLY FORESEEABLE IMPACTS OF 

THE EXPLORATION PLAN TOGETHER WITH IMPACTS FROM OTHER 
PROPOSED ACTIONS, INCLUDING THE PROPOSED OAK MESA MINE.  

A. NEPA Requires Agencies To Analyze And Disclose The Cumulative Impacts 
Of A Proposed Action Together With Reasonably Foreseeable Future 
Actions. 

NEPA’s regulations requires that an agency analyze and disclose three types of impacts in its 
environmental review documents:  (1) direct; (2) indirect; and (3) cumulative.  40 C.F.R. 
§ 1508.25.  Cumulative impact is defined as “the impact on the environment which results from 
the incremental impact of the action when added to other past, present, and reasonably 
foreseeable future actions regardless of what agency (Federal or non-Federal) or person 
undertakes such other actions.”  40 C.F.R. § 1508.7.  “Cumulative impacts can result from 
individually minor but collectively significant actions taking place over a period of time.”  Id. 

Meaningful cumulative impact analysis must identify and discuss the following:  “(1) the area in 
which the effects of the proposed project will be felt; (2) the impacts that are expected in that 
area from the proposed project; (3) other actions – past, present, and proposed, and reasonably 
foreseeable – that have had or are expected to have impacts in the same area; (4) the impacts or 
expected impacts from these other actions; and (5) the overall impact that can be expected if the 
individual impacts are allowed to accumulate.”  Grand Canyon Trust v. F.A.A., 290 F.3d 339, 
345 (D.C. Cir. 2002). 

To fulfill NEPA’s purposes, other actions must be analyzed as cumulative where they are 
reasonably foreseeable.  “NEPA is not designed to postpone analysis of an environmental 
consequence to the last possible moment.  Rather it is designed to require such analysis as soon 
as it can reasonably be done.”  Kern v. United States Bureau of Land Management, 284 F.3d 
1062, 1072 (9th Cir. 2002). 

Where a proposal is in the planning stage, it must be considered in the cumulative impacts 
analysis.  See, e.g., Muckleshoot Indian Tribe, 177 F.3d 800, 812 (9th Cir 1999) (finding land 
exchange proposed before decision in question was “reasonably foreseeable”); Neighbors of 
Cuddy Mtn v. United States Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998) (finding 

                                                 
9  For example, Oxbow has stated that well-pads and roads used to facilitate exploration with the 
proposed Elk Creek East lease-by-application area have been successfully reclaimed.  Photos 
show that while grasses have been planted, the dense 5-10 foot high oakscrub that was bulldozed 
for well-pads has not recovered three years after reclamation efforts began, leaving large, 
obvious openings in the otherwise largely continuous oakscrub landscape.  See Declaration of 
James Kiger, Oxbow (Aug. 5, 2011), attached as Exh. 5; Jeremy Nichols, WildEarth Guardians, 
“Lessons for Oak Mesa, Photo Documentation of Coal Exploration Above the Elk Creek Coal 
Mine” (Oct. 21, 2011), attached as Exh. 6. 
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proposed timber sales “reasonably foreseeable”); Tenakee Springs v. Clough, 915 F.2d 1308, 
1313 (9th Cir. 1990) (citing notice of intent to prepare NEPA document in the Federal Register 
as evidence of reasonably foreseeable proposals).  For instance, in Muckleshoot Indian Tribe, the 
Court found a land exchange “was not remote or highly speculative,” when the proposal had 
been announced before the agency issued the final EIS challenged.  Id. at 812.  BLM’s NEPA 
handbook is in accord, defining “reasonably foreseeable future actions” as “those for which there 
are existing decisions, funding, formal proposals, or which are highly probable, based on known 
opportunities or trends.”  BLM NEPA Handbook H-1790-1 (Jan. 2008) at 59 (emphasis added).10 

B. Because The Proposed Oak Mesa Mine Is A Reasonably Foreseeable Future 
Action, Its Impacts Must Be Analyzed Together With Those Of The Coal 
Exploration Plan. 

BLM must disclose the cumulative impacts of the pending coal exploration plan together with 
the Oxbow’s proposal to construct the Oak Mesa Coal Mine, which is the reason for being for 
this exploration plan, and which would includes lands and coal reserves in the Oak Mesa area. 

This is because construction of the Oak Mesa Coal Mine is, at a minimum, “highly probable,” 
and its construction would undoubtedly have significant impacts on the Oak Mesa area.11 

Oxbow has in fact made numerous statements indicating its intent to construct a new coal mine 
in the Oak Mesa area, including: 

 In a May 11, 2011 article in the Grand Junction Daily Sentinel, it was reported that 
Oxbow is “looking at opening another mine on much-mined Oak Mesa in Delta 
County.”12 
 

 In a May 18, 2011 article in the Crested Butte News, Oxbow commented that the 
proposed Oak Mesa exploration was “the first step to finding a new place” for the Elk 
Creek Coal Mine.13  Oxbow indicated in the article that it intended to move its Elk 

                                                 
10  BLM’s guidance also states:  “Analyzing future actions, such as speculative developments, is 
not required but may be useful in some circumstances”  BLM NEPA Handbook H-1790-1 (Jan. 
2008) at 59 (emphasis added).  For the public and for the agency, disclosure of the potential 
impacts of Oxbow’s proposed Oak Mesa mine would be very useful in understanding how coal 
exploration and coal mining will alter the nature of the Oak Mesa area for decades to come. 
11  Oxbow has not yet submitted a specific proposal to lease coal or construct a mine at Oak 
Mesa, and any mine can only be built following future approval by BLM and the State of 
Colorado.  However, as shown below, Oxbow has made clear its intention to construct such a 
mine, and is already expending considerable time and money to achieve that end. 
12  See Gary Harmon, “Oxbow moves toward opening second mine,” Grand Junction Daily 
Sentinel (May 11, 2011) attached as Exh. 7. 
13  See S. Mensing, “County Elk Creek mine taking operating to Delta,” Crested Butte News 
(May 18, 2011) attached as Exh. 8. 
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Creek Coal Mine operations to Oak Mesa by 2017 and stated that it did not see viable 
coal reserves in the Elk Creek area any longer. 

 
 A June 15, 2011 article in the Delta County Independent described Oxbow’s efforts to 

seek support for its proposed Oak Mesa Coal Mine.14  
 

 In July 12, 2011 comments to the U.S. Forest Service regarding its proposed 
Colorado Roadless Rule Environmental Impact Statement, the company stated, 
“Oxbow’s intention is to explore the Oak mesa coal reserve block then proceed with 
Federal coal leasing activities, and if successful, complete a Mining and Reclamation 
Plan with the State of Colorado.”15 

 
 In a July 20, 2011 article in the Mountain Valley News, Oxbow spokesperson Steve 

Weist commented that they expect there to be “100 to 150 million tons of recoverable 
coal” in the Oak Mesa area.16 

 
 A July 27, 2011 article in the Delta County Independent described Oxbow’s efforts to 

“reach out to promote new Oak Mesa Mine.”17 
 
 And most recently on September 28, 2011, it was reported by the Delta County 

Independent that the proposed exploration was a “critical element in Oxbow’s plans 
for opening a new underground mine that will employ its 350 workers when coal 
seams at its Somerset mine run out later this decade.”18   

Given Oxbow’s representation of its intentions in the Oak Mesa area, as well as the certainty 
with which the proposed Oak Mesa Coal Mine has been described in news reports, the proposed 
Oak Mesa coal mine is “highly probable.”  Indeed, it appears that if the proposed exploration is 
approved, Oxbow’s plans to construct the Oak Mesa Coal Mine will follow.   

Furthermore, it is possible to reasonably analyze and assess the foreseeable impacts associated 
with the Oak Mesa Coal Mine.  Given that Oxbow has indicated that its intent is to simply 
relocate the Elk Creek Coal Mine in the Oak Mesa area, BLM could analyze and assess impacts 
in the Oak Mesa area based on the impacts that have occurred in the Elk Creek area.  For 
                                                 
14  See K. Browning, “Oxbow talking up its Oak Mesa project,” Delta County Independent (June 
15, 2011) attached as Exh. 9. 
15  See Oxbow Mining, LLC, Comments on Proposed Colorado Roadless Area Rule (July 12, 
2011) attached as Exh. 10. 
16  See L.J. Gwinn, “Oxbow presents Oak Mesa project to North Fork Coal Working Group,” 
Mountain Valley News (July 20, 2011) attached as Exh. 11. 
17  See K. Browning, “Oxbow continues to reach out to promote new Oak Mesa Mine,” Delta 
County Independent (July 27, 2011) attached as Exh. 12. 
18  See Lohmeyer, H, “Oxbow proposes 43 Oak Mesa bore holes,” Delta County Independent 
(Sept. 28, 2011) attached as Exh. 13. 
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example, the BLM could reasonably analyze and assess the acreage that would be affected by 
ventilation shaft construction, methane drainage well construction, coal processing facility 
construction, rail construction, and other related construction activities.  BLM could also 
reasonably analyze and assess impacts to water, air, wildlife, soils, and other resources by 
extrapolating the environmental impacts of the Elk Creek coal mine.  Obviously BLM would not 
be able to state precisely where every road, methane drainage well, or other impacts would 
occur, but the agency has sufficient information with which to effectively analyze potentially 
significant impacts to ultimately ensured a reasoned and informed decision. 

C. BLM Must Disclose The Impacts Of The Proposed Coal Exploration 
Together With Other Ongoing And Foreseeable Future Actions In The North 
Fork Valley. 

 
In terms of the impacts on roadless lands, wildlife, and watersheds in the North Fork Valley, 
BLM must analyze in any NEPA document on the coal exploration plan the impacts of the 
following additional actions together with those of the exploration: 
 

-- the Deer Creek and E-seam expansion (consented to by the Forest Service 2008)19; 
 
-- construction and road-building on 20,000 acres of roadless National Forest in proximity to 

the Elk Creek East area, as would be permitted by the draft Colorado roadless rule20; 
 
-- the proposed modification of Bowie’s coal lease D-036955 (submitted to BLM 2010)21; 
 
-- the pending modification of Bowie’s coal leases COC-37210 and COC-61209 (announced 

by BLM October 3, 2011), which will have surface impacts less than three miles from the 
northeast corner of Oxbow’s coal exploration plan;;22 

 
-- any other proposals to construct roads, MDWs, or other surface disturbing activity that has 

been submitted to the Colorado Division of Mining Reclamation and Safety (DRMS) as a 
“technical revision” or “permit revision,” or that has been submitted to the Secretary of 

                                                 
19  See U.S. Forest Service, Final EIS, Deer Creek Shaft and E Seam Methane Drainage Wells 
Project (Aug. 2007), excerpts attached as Exh. 14. 
20  See 76 Fed. Reg. 21,272, 21,273 (Apr. 15, 2011) (“20,000 acres are in the North Fork coal 
mining area, where there is an exception for temporary roads for underground coal activities 
such as methane drainage wells”).  See also U.S. Forest Service, Revised Draft EIS, Rulemaking 
for Colorado Roadless Areas (Apr. 15, 2011) at 199–202 (describing destruction to roadless and 
habitat values caused by road construction in roadless areas), available at 
http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5291204.pdf (last viewed May 6, 
2011), excerpts attached as Exh. 15. 
21  Letter of A. Etter, Bowie Resources to K. Barton, BLM (Feb. 3, 2010), attached as Exh. 16. 
22  See letter of B. Sharrow, BLM to Interested Party (Oct. 3, 2011), attached as Exh. 17. 
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Agriculture for waiver of Roadless Rule protections by any of the North Fork Valley 
mines;23 

 
-- any construction of coal development facilities on private land in the North Fork Valley 

(such as the new coal washing plant at the West Elk Mine); 
 
-- any proposals to permit oil and gas development on public or private property in the North 

Fork Valley; and 
 
-- private development proposals in the North Fork Valley. 

 
Past EAs prepared by BLM have contained only the most general, qualitative description of 
potential cumulative impacts.  For example, BLM’s May 2011 EA on the Elk Creek East LBA 
states that it is “reasonably foreseeable” that coal mining will continue in the North Fork Valley, 
and that “[c]oal lease modification applications related to both the Elk Creek Mine and the West 
Elk Mine are in process and a coal lease modification was recently issued for the Bowie No. 2 
Mine.”  BLM, Environmental Assessment, Elk Creek East Tract Coal Lease (June 2011) at 56, 
excerpts attached as Exh. 20.  According to BLM, “Cumulatively, impacts from the proposed 
mine could include small increases in deposition of sediment or pollutants into surface waters, 
increase subsidence within the North Fork Valley, low increase in cumulative emission of GHGs 
from mine ventilation, and a slight increase in water withdrawal from the Colorado River 
system.”  Id.  Such a cursory discussion of cumulative impacts fails to meet NEPA’s 
requirements given the multitude of present, proposed, and reasonably foreseeable actions in the 
project area.  See, e.g., Grand Canyon Trust, 290 F.3d at 345.  We urge BLM not to repeat its 
prior failures in any NEPA document it prepares for this exploration plan. 
 
VI. THE BLM MUST ADDRESS AIR QUALITY IMPACTS. 

BLM must fully analyze and assess impacts to air quality associated with the proposed 
exploration and all reasonably foreseeable direct, indirect, and cumulative impacts associated 
with the exploration.  A full analysis and assessment of impacts to air quality standards is 
especially necessary given that BLM is duty-bound under FLPMA to ensure protection of state 
and federal air quality standards. 

In this case, BLM must ensure a full analysis and assess to the following air quality standards: 

A. BLM Must Analyze The Impacts To Ambient Ozone Concentrations. 
 
BLM must analyze and assess impacts to ambient concentrations of ozone air pollution.  Ozone 
is a pollutant of concern for which the Clean Air Act has established National Ambient Air 
                                                 
23  See, e.g., B. Finley, “Western mines win ‘roadless’ exemption,” Denver Post (May 14, 2010) 
(describing approved road construction in roadless area), attached as Exh. 18; Letter of K. Welt, 
Mountain Coal Co. to T. Kaldenbach, Colorado Divn. of Mining Reclamation and Safety (Apr. 
21, 2010) at 1-2 (describing new road construction proposed in roadless area for West Elk mine) 
attached as Exh. 19. 
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Quality Standards (NAAQS).  Ozone is formed when two key air pollutants—volatile organic 
compounds (VOCs) and nitrogen oxides (NOx)—react with sunlight.  Well pad and road 
construction and drill rig operation will likely result in emissions of ozone precursors. 
 
The need to analyze and assess ozone impacts is particularly necessary in light of increasing 
ozone trends in the Rocky Mountain West, including western Colorado, and the link between 
rising ozone and industrial development and associated increases in VOC and NOx emissions.  
For example, a large region in western Wyoming has been declared a “nonattainment” area 
because the region violated the ozone NAAQS in 2008.24  While the NAAQS limit ozone 
concentrations to no more than 0.075 parts per million (ppm) over an eight-hour period, ozone 
concentrations reached 0.122 ppm in parts of western Wyoming in 2008, higher than most urban 
areas. As Wyoming Governor Freudenthal noted in a letter to Acting EPA Region 8 
Administrator Carol Rushin, these high ozone concentrations are linked to increasing natural gas 
drilling and production in the region.25  

 
Recent modeling prepared for the Western Regional Air Partnership (WRAP) confirms that large 
areas of the Rocky Mountain West, in particular much of Colorado, are projected to exceed 
and/or violate the ozone NAAQS by 2018.  In a 2008 presentation given at a WRAP Technical 
Analysis Meeting in Denver, it was reported that the modeling “predicts exceedance of the 8-
hour average ozone standard in much of the southwestern U.S., mostly in spring.”26  The image 
below, presented at the WRAP Technical Analysis Meeting, shows areas projected to exceed 
and/or violate the current ozone NAAQS by 2018 in orange and red. 
 

                                                 
24  See Wyoming Department of Environmental Quality news release, available at 
http://deq.state.wy.us/aqd/Ozone/Press%20Release_nonattainmentmarch12_3%2520CE.pdf (last 
accessed Oct. 24, 2011). 
25  See letter from Wyoming Governor, Dave Freudenthal, to Acting EPA Region 8 
Administrator, Carol Rushin (March 12, 2009), available at http://deq.state.wy.us/aqd/Ozone/ 
Gov%20Ozone%20to%20EPA%20(Rushin)_Final_3-12-09.pdf (last accessed Oct. 24, 2011). 
26  Tonnesen, G. et al., “Review of Ozone Performance in WRAP Modeling and Relevance to 
Future Regional Ozone Planning,” presentation given at WRAP Technical Analysis Meeting 
(July 30, 2008) at unnumbered slide 30, available at http://wrapair.org/forums/toc/meetings/ 
080729m/RMC_Denver_OzoneMPE_Final2.pdf (last accessed Sept. 16, 2011). 
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and around the world.”29  A 2008 Colorado Air Pollution Control Division analysis suggests that 
many areas of western Colorado could be susceptible to high wintertime ozone levels given the 
propensity for winter-time inversions and other conditions that favor ozone formation.30  The 
issue of wintertime ozone may be linked to coal mining, among other activities.  The Denver 
Post reported in 2009: 

 
Since the initial [NOAA] findings were published January in the journal Nature 
GeoScience, there have been more incidents.  Elevated ozone levels have been 
detected in eastern Wyoming in the Thunder Basin, where there is no oil and gas 
drilling, [NOAA researcher] Schnell said.  But there are coal mines and the ozone 
may be linked to methane and the diesel fumes from large earth-moving 
machines, Schnell said.31 

 
There is also increasing evidence that global warming is affecting ambient ozone concentrations.  
As the United Nations Environmental Programme (UNEP) notes, global warming is an 
increasingly significant factor “promot[ing] the formation of surface ozone.”32  One of the 
principle effects of global warming is an increase in the “frequency and intensity of heat 
waves.”33  As a result of the tendency of global warming to produce longer and hotter summer 
peak temperatures, the IPCC projects increases in July mean ozone concentrations over the 
industrialized continents of the northern hemisphere will climb above 0.07 ppm by the year 
2100.34  A 2007 study by scientists at Harvard, NASA, and the Argonne National Laboratory 
specifically reported that global warming is likely to increase maximum eight-hour ozone 
concentrations by 2-5 parts per billion (0.002-0.005 ppm) over large swaths of the United States, 
including Colorado, by mid-century.35  A 2009 synthesis study further found that, although the 
impacts of climate change on ozone concentrations is anticipated to be uneven from region to 
region, climate change is expected to cause increases in summertime ozone concentrations over 

                                                 
29  Id. 
30  See P. Reddy, “Late Winter Early Spring Ozone in Wyoming, Implications for Colorado,” 
presentation to Colorado Air Quality Control Commission (March 2008). 
31  See Jaffe, M., “The cold truth about ozone,” Denver Post (Mar. 4, 2009), available at 
http://www.denverpost.com/ci_11829606 (last accessed Oct. 24, 2011). 
32  UNEP, How Will Global Warming Affect My World: A Simplified Guide to the IPCC's 
“Climate Change 2001: Impacts, Adaptation and Vulnerability,” 14, GE.03-03327-December 
2003-2,000. 
33  Id. at 14 
34  IPCC, Climate Change 2001: Working Group II: Impacts, Adaptation and Vulnerability, 
Technical Summary at Part 3.5. 
35  Shiliang Wu et al., Effects of 2000-2050 Global Climate Change on Ozone Air Quality in the 
United States, Journal of Geophysical Research, 113 (2008), available at 
http://acmg.seas.harvard.edu/publications/wu2008/2008a.pdf (last accessed Oct. 24, 2011). 
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substantial regions of the country.36  Additional research estimated that the area affected by 
elevated ozone within the continental United States was projected to increase (38% in areas with 
levels exceeding the 0.075 ppb ozone standard at least once a year), and that the length of the 
ozone season was projected to increase.37 
 
This evidence demonstrates that ozone is a significant issue, and that BLM must analyze and 
disclose the impacts of the proposed exploration on ozone levels in areas impacted by emissions.  
Bolstering this conclusion, EPA has noted the need for federal land management agencies to 
address impacts to ambient ozone concentrations.  In comments to BLM regarding expansion of 
oil and gas drilling and production operations in the Pinedale Anticline Project Area of 
Wyoming, EPA commended BLM for “using the photochemical grid model, CAMx” in 
analyzing ozone impacts and noted: “This level of analysis is particularly important given the 
elevated ozone levels that have been recorded at ambient air monitoring stations neighboring the 
[project area].”38  Similarly, in comments to BLM regarding the West Tavaputs Plateau natural 
gas development project in Utah, EPA stated that “additional cumulative and project-specific air 
impact modeling should be completed” to address ozone impacts.39  BLM itself undertook a 
rudimentary ozone analysis for the coal lease for the proposed, nearby Red Cliff Mine in 
Colorado, estimating NOx and VOC emissions caused by mine construction as well as mine 
operation. 
 
Furthermore, state regulations will not ensure that coal exploration activities will not cause or 
contribute to exceedances and/or violations of the ozone NAAQS.  First, state regulations will 
not address any mobile source emissions, particularly exhaust emissions, which could cause or 
contribute to ozone exceedances and/or violations.  At Oak Mesa, those emissions – from trucks, 
bulldozers, drill rigs, and other heavy equipment – could be considerable.  Second, CDPHE does 

                                                 
36  C.P. Weaver et al., A Preliminary Synthesis of Modeled Climate Change Impacts on U.S. 
Regional Ozone Concentrations, Bulletin of the American Meteorological Society 90:1843-1863 
(2009) at 1858, attached as Exh. 73; see also EPA, Assessment of the impacts of global change 
on regional U.S. air quality: A synthesis of climate change impacts on ground-level ozone, An 
Interim Report of the U.S. EPA Global Change Research Program (2009). 
37  J. Chen et al., The effects of global changes upon regional ozone pollution in the United 
States, Atmospheric Chemistry and Physics 9:1125-1141 at 1137-1138 (2009). 
38  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Robert A. Bennett, Wyo. 
BLM State Dir., re: Revised Draft Supplemental Environmental Impact Statement for the 
Pinedale Anticline Oil and Gas Exploration and Development Project, Sublette County, 
Wyoming CEQ #20070542 at 3 (Feb. 14, 2008). 
39  Letter from Robert E. Roberts, EPA Region 8 Administrator, to Selma Sierra, Utah BLM 
State Director, re: West Tavaputs Plateau Natural Gas Full Field Development Plan, Draft 
Environmental Impact Statement Carbon County, Utah CEQ #20080028 (May 23, 2008), 
available at http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20080028/$file/ 
20080028.PDF?OpenElement (last viewed Oct. 24, 2011). 
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not analyze the impacts of permitting stationary sources to ambient ozone levels.  CDPHE has 
explicitly stated that, “ozone modeling is not routinely requested for construction permits.”40 

 
BLM must take a “hard look” at the potential impacts on ozone creation caused by the 
exploration plan given growing concern over ozone in the Rocky Mountain West; the fact that 
BLM has analyzed ozone impacts elsewhere in the region; and that state and federal regulations, 
including permitting requirements, fall short of ensuring full protection of the ozone NAAQS.  

 
B. BLM Must Analyze Impacts To PM2.5 Concentrations. 
 

BLM must analyze impacts to concentrations of PM2.5, a harmful air pollutant.  PM2.5 includes 
all particles less than 2.5 microns in diameter, or 1/28th the width of a human hair.  According to 
EPA, the health effects of PM2.5 include: 

 
 Increased respiratory symptoms, such as irritation of the airways, coughing, or 

difficulty breathing; 

 Decreased lung function; 

 Aggravated asthma; 

 Development of chronic bronchitis; 

 Irregular heartbeat; 

 Nonfatal heart attacks; and 

 Premature death.41 

Although the NAAQS limited PM2.5 concentrations to no more than 35 micrograms/cubic meter 
over a 24-hour period and 15 micrograms/cubic meter annually, the D.C. Circuit overturned 
these standards in 2009 on the basis that EPA failed to demonstrate that the standards sufficiently 
protected public health.42  EPA’s own Clean Air Scientific Advisory Committee has expressed 
“serious scientific concerns regarding the public health and welfare implications” of the PM2.5 
NAAQS.43 
                                                 
40  See CDPHE, Colorado Modeling Guidance for Air Quality Permits at 21 (December 27, 
2005), available at http://www.colorado.gov/airquality/permits/guide.pdf (last accessed Oct. 24, 
2011). 
41  See U.S. EPA, Health and Environmental Effects of PM-2.5, available at http://www.epa.gov/ 
particles/health.html (last accessed Oct. 24, 2011). 
42  See American Farm Bureau Federation, et al. v. EPA, No. 06-1410 (D.C. Cir. Feb. 24, 2009).  
Although the D.C. Circuit remanded the PM2.5 NAAQS, the standards remain in place until 
updated. 
43  See Clean Air Scientific Advisory Committee Letter to Stephen Johnson, EPA Administrator, 
EPA-CASAC-LTR-06-003 (September 29, 2006), available at 
http://yosemite.epa.gov/sab/sabproduct.nsf/1C69E987731CB775852571FC00499A10/$File/casa
c-ltr-06-003.pdf (last accessed Oct. 24, 2011). 
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BLM has previously recognized the need to analyze and disclose PM2.5 impacts that may result 
from coal mine operations, as it did in evaluating the proposed Red Cliff coal mine.  That 
analysis, contained in a draft EIS, estimated likely PM2.5 emissions and levels predicted to result 
from the mine during its production phase, as well as those caused by mine construction.44  Both 
near- and far-field impacts were analyzed.45  The BLM must analyze and assess the direct, 
indirect, and cumulative PM2.5 impacts. 

 
C. BLM Must Analyze The Exploration Plan’s PM10 Impacts. 
 

BLM must analyze and assess impacts to PM10, or particulate matter less than 10 microns in 
diameter, which is currently limited by the NAAQS to no more than 150 micrograms/cubic 
meter over a 24 hour period.46  PM10, like PM2.5, can have harmful health impacts.47  Coal 
exploration activities will likely cause PM10 emissions.  BLM must address such impacts. 
 

D. BLM Must Analyze And Assess Impacts To Other Air Quality Standards. 

BLM also must analyze and assess impacts to the following air quality standards. 
 
  1. 1-hour Nitrogen Dioxide NAAQS 
 
BLM must analyze and assess the potentially significant impacts to the current NAAQS for 
nitrogen dioxide.  On February 9, 2010, EPA finalized revisions to the nitrogen dioxide NAAQS, 
supplementing the current annual standard of 53 parts per billion with a 1-hour standard of 100 
parts per billion.48  These NAAQS were originally proposed on July 15, 2009.  See 74 Fed. Reg. 
34404-34466 (July 15, 2009).  These NAAQS became effective on April 12, 2010. 

2. Class I Increments 
 
BLM must analyze and assess the potentially significant impacts to PSD increments for Class I 
areas.  Increments are similar air quality standards to the NAAQS, although they apply based on 
whether an area is designated as Class I or Class II.  Under the Clean Air Act, increments “shall 
not be exceeded.”  42 U.S.C. § 7473(a).  EPA has established Class I increments for PM10, 
nitrogen dioxide, and, most recently, PM2.5.

49 
                                                 
44  See, e.g., id. at H-13 – H-15. 
45  Id. at H-1. 
46  See 40 C.F.R. § 50.6. 
47  See EPA, Particulate Matter (PM-10), available at http://www.epa.gov/airtrends/aqtrnd95/ 
pm10.html (last viewed Oct. 24, 2011). 
48  See 75 Fed. Reg. 6474-6537 (Feb. 9, 2010). 
49  The PM10 and nitrogen dioxide increments are set forth at 40 C.F.R. §§ 51.166(c) and 
52.21(c).  The PM2.5 increments were adopted on October 20, 2010.  See 75 Fed. Reg. 64864-
64907. 
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3. Visibility in Class I Areas 
 

BLM has an affirmative duty to protect visibility in Class I areas under the Clean Air Act.50  To 
this end, BLM must analyze and assess how the proposed exploration will affect visibility in 
Class I areas, particularly areas near Oak Mesa.   
 
VII. BLM MUST CONSULT WITH THE U.S. FISH AND WILDLIFE SERVICE 

UNDER THE ENDANGERED SPECIES ACT. 
 
BLM must consult with the U.S. Fish and Wildlife Service regarding impacts to threatened and 
endangered species.  We are particularly concerned over the cumulative impacts to Colorado 
pikeminnow and razorback sucker, both listed species that inhabit the Gunnison River 
downstream of the proposed exploration area.  Recent best available scientific information 
indicates that both species’ survival is currently in jeopardy due to water contamination that any 
additional effects, regardless of how small, could push the species to extinction and/or adversely 
modify critical habitat. 

Indeed, the U.S. Fish and Wildlife Service recently found in a draft biological opinion for the 
proposed Desert Rock coal-fired power plant in New Mexico that mercury and selenium 
emissions from the proposed power plant would jeopardize the continued existence of both the 
Colorado pikeminnow and razorback sucker, as well as adversely modify their critical habitat.51  
Although this biological opinion may be a draft, it still represents, both by reference and through 
incorporation, the best available science that should guide future BLM actions related to the 
proposed Oak Mesa exploration and coal mining proposal.  In this case, we are concerned that 
the proposed exploration and future mining will directly and/or indirectly lead to mercury and 
selenium releases due to air emissions, water discharges, and potentially waste discharges from 
the mining operations, as well as from the coal-fired power plants fueled by the mine.  
Additional surface runoff within the exploration area alone is likely to lead to the introduction of 
selenium into the North Fork of the Gunnison River, in turn affecting downstream listed species.  
In any event, it would be difficult to believe that a “No Effect” finding could be sustained given 
the precarious state of the survival of the Colorado pikeminnow and razorback sucker. 
 
VIII. GIVEN THE POTENTIAL FOR SIGNIFICANT IMPACTS TO LANDS 

PROTECTED BY CONSERVATION EASEMENTS, BLM SHOULD PREPARE 
AN ENVIRONMENTAL IMPACT STATEMENT. 

 
BLM must prepare an EIS if the proposed exploration plan has the potential to have significant 
impacts on the human environment.  See Foundation for North Am. Wild Sheep v. U.S. Dep’t of 
Agriculture, 681 F.2d 1172, 1178 (9th Cir. 1982) (“If substantial questions are raised whether a 

                                                 
50  See 42 U.S.C. § 7476(d)(2)(B). 
51  See U.S. Fish and Wildlife Service, “Draft Biological Opinion for the Desert Rock Energy 
Project, U.S. Bureau of Indian Affairs, Gallup, New Mexico” (Oct. 15, 2009), attached as 
Exh. 21. 
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project may have a significant effect upon the human environment, an EIS must be prepared.”); 
Department of the Interior Departmental Manual 516 DM 11.7(E) (where there are “potential[ly] 
significant impacts, an EIS will be prepared.”). 
 
Significance is defined in terms of context and intensity.  40 C.F.R. § 1508.27.  Among the 
factors agencies must consider in evaluating intensity are:   
 

Unique characteristics of the geographic area such as proximity to historic or cultural 
resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically 
critical areas. 
 
…. 
 
Whether the action threatens a violation of Federal, State, or local law or requirements 
imposed for the protection of the environment. 

 
40 C.F.R. § 1508.27(b)(3), (b)(10). 
 
Here, BLM should prepare an EIS to address the potentially significant impacts of the proposed 
action on private lands now protected by conservation easements.  The existence of these 
easements, which attempt to preserve the properties’ non-industrial nature, is a “unique 
characteristic,” just as are “park lands” or “prime farm lands.”  The exploration plan has the 
potential to significantly degrade or undermine the very values the conservation easements 
sought to protect. 
 
Conservation easements are also arguably “local … requirements imposed for the protection of 
the environment.”  Because the exploration plan may threaten to violate, or at the very least, 
interfere with the purposes of, the easements, the impacts of the exploration plan are potentially 
significant. 
 

CONCLUSION 

For the reasons addressed above, we respectfully request that BLM address the comments and 
questions raised in this comment in any subsequently prepared NEPA document. 
 
Thank you for the opportunity to comment.  If you have any questions about these comments, 
please phone Ted Zukoski at 303-996-9622. 
 
Sincerely, 

 
Edward B. Zukoski 
Earthjustice 
 
On behalf of 
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