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STATEMENT OF REASONS 
 

 On September 5, 2014, WildEarth Guardians (“Guardians”) gave Notice of Appeal of the 

decision by Bureau of Land Management (“BLM”) Wyoming High Plains District Manager, 

Stephanie Connolly, authorizing the modification of the West Antelope II South coal lease, 

WYW-177903, in Converse County, Wyoming. This decision is documented in a Decision 

Record (“DR”) and Finding of No Significant Impact (“FONSI”) signed by Ms. Connolly on 

August 15, 2014.  The DR and FONSI approved the Proposed Action as documented in the 

Environmental Assessment (“EA”) for the West Antelope II South lease modification, DOI-

BLM-WY-060-EA13-147, and authorized the addition of 856.61 acres and 15,751,000 tons of 

coal to the West Antelope II South lease.  See DR at unnumbered p. 2.  Pursuant to 43 C.F.R. 

§ 4.412, Guardians now files with the Interior Board of Land Appeals (“IBLA”) the following 

Statement of Reasons in support of its Notice of Appeal.1 

                                                
1 In accordance with 43 C.F.R. § 4.412(a), a statement of reasons must be filed within 30 days of 
the filing of a notice of appeal.  This would have put Guardians’ deadline for filing a statement 
of reasons in this appeal on October 5, 2014, which was a Sunday.  Where the last day of the 30-
day time period falls on a Sunday, the deadline is to be extended to the end of the following 
business day in accordance with 43 C.F.R. § 4.22(e).  Thus, this Statement of Reasons is timely 
filed on October 6, 2014. 
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I. Introduction 

 Guardians challenges the legal basis for the BLM’s approval of the West Antelope II 

South coal lease modification on the basis that:2 

1. The BLM provided erroneous and unsupported reasoning for its failure to analyze and 

assess the direct, indirect, and cumulative impacts of carbon emissions associated with 

the lease modification, thereby failing to demonstrate that the climate impacts of the lease 

modification would not be significant under (“NEPA”), 42 U.S.C. § 4321, et seq. and 

further failing to demonstrate that an environmental impact statement (“EIS”) was not 

required; 

2. The BLM failed to adequately analyze and assess the direct, indirect, and cumulative air 

quality impacts of the proposed lease, including that the agency failed to address expert 

critique demonstrating that its cumulative air quality impacts analysis is premised upon 

flawed data, again failing to demonstrate that impacts would not be significant and that 

an EIS was not required; and 

3. The BLM failed to analyze and assess cumulative impacts associated with the recent 

surge in unconventional oil and gas development in the area. 

 In support of its EA, FONSI, and DR, the BLM tiers to the final EIS prepared for the 

West Antelope II coal lease by application.  See EA at 8.  While tiering, or the practice of relying 

on a previously prepared, broader-scoped (or programmatic) EIS to support a subsequent project-

level EA and FONSI, is allowed under Council on Environmental Quality (“CEQ”) NEPA rules 

(see 40 C.F.R. §§ 1502.20 and 1508.28), Interior Department NEPA rules (see 43 C.F.R. § 

                                                
2 It is important to point out that the BLM has complete discretion to deny a coal lease 
modification application.  In accordance with 43 C.F.R. § 3432.2(a), BLM “may,” but is not 
required to, modify a lease, provided the criteria at 43 C.F.R. § 3432.2(a)(1)-(3) are met.   
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46.140(c)), and BLM’s NEPA Handbook (see NEPA Handbook, H-1790-1 § 5.2.2. at 27), the 

agency’s ability to tier is not without limit.  As IBLA has held, “When BLM tiers an EA to a 

programmatic EIS, the record must show it considered all relevant matters of environmental 

concern and took a hard look at potentially significant environmental consequences of the project 

under review.”  Wyoming Wildlife Federation, 184 IBLA 352, 358 (2014).  Where the EIS that 

the agency tiers to in its EA does not take a hard look at potentially significant environmental 

consequences, tiering is not allowed and the BLM must either prepare an EIS to address 

unanalyzed potentially significant effects or prepare an EA demonstrating that any previously 

unaddressed impacts would not be significant.  See 43 C.F.R. § 46.140(c) and BLM NEPA 

Handbook, H-1790-1 § 5.2.2. at 28 (stating that where previously unanalyzed effects may be 

significant “[a]n EIS would need to be prepared.”).   

 Here, the West Antelope II coal lease by application final EIS was prepared in early 

2009, more than five years ago.  See 74 Fed. Reg. 4,228-29 (Jan. 23, 2009).3  A decision 

authorizing the sale and issuance of the West Antelope II South coal lease was issued on March 

25, 2010, more than four years ago.  See 75 Fed. Reg. 16502 (April 1, 2010).  Since that time, 

new information has come to light demonstrating the West Antelope II coal lease by application 

final EIS does not adequately address a number of potentially significant reasonably foreseeable 

impacts, notably climate change effects, air quality effects, and other cumulative environmental 

effects.  On the issue climate change, for example, a recent U.S. District Court ruling in 

Colorado emphasized that, while in 2010 the BLM lacked the tools to assess climate impacts of 

                                                
3 It is important to note that CEQ has, as a rule of thumb, urged agencies to review EISs that are 
more than five years old to determine whether significant information or circumstances have 
arises and whether supplementation under NEPA may be required.  See CEQ, “Forty Most 
Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations” (March 
23, 1981) at Question 32 (see also 46 Fed. Reg. 18026 (March 23, 1981)). 
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reasonably foreseeable greenhouse gas emissions associated with coal leasing, there is now a tool 

available, the social cost of carbon protocol, enabling the agency to effectively and credibly 

assess the economic costs of carbon dioxide emissions.  See High Country Conserv. Advocates, 

et al. v. U.S. Forest Service, et al., F.Supp.2d---, 2014 WL 20922751 (D. Colo. June 27, 2014).  

In spite of this ruling and the recent development of the social cost of carbon protocol, the BLM 

asserted in its FONSI and DR that the West Antelope II coal lease by application final EIS 

continued to adequately address the climate change impacts of the lease modification.  

 Certainly, BLM is likely to argue that any suggestion that the final EIS for the West 

Antelope II coal lease by application is inadequate is somehow summarily barred by the D.C. 

Circuit’s 2013 ruling in WildEarth Guardians v. Jewell.  See WildEarth Guardians, et al. v. 

Jewell, et al., 738 F.3d 298 (D.C. Cir. 2013).  The court’s ruling in Jewell, however, does not 

categorically shield the EIS and the BLM’s current lease modification decision from scrutiny 

under NEPA.  Where BLM asserts that tiering to the West Antelope II coal lease by application 

final EIS is appropriate, the agency must demonstrate that the EIS remains adequate or 

demonstrate that its EA sufficiently analyzes and assesses potentially significant impacts such 

that a FONSI is justified.  Here, Guardians is not attempting to rehash arguments that have been 

settled by the D.C. Circuit.  This appeal is solely over whether the BLM’s FONSI and decision to 

not prepare an EIS is justified in the face of new information that has come about since the 2009 

EIS and the 2010 decision to offer the West Antelope II South coal lease for sale and issuance.  

 For the following reasons, Guardians respectfully requests the IBLA set aside BLM’s 

decision authorizing the West Antelope II South coal lease modification and remand to the BLM 

to achieve compliance with NEPA and other applicable requirements. 
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II. APPELLANT IS A PARTY WHO IS ADVERSELY AFFECTED 

 To maintain an appeal, an Appellant must (1) be a party to the case; and (2) be adversely 

affected by the decision being appealed.  See 43 C.F.R. § 4.410(a).  Guardians satisfies both 

these requirements. 

 WildEarth Guardians is a registered non-profit corporation whose purpose is the 

conservation of natural resources.  With more than 43,000 members and activists, Guardians’ 

mission is to protect and restore the wildlife, wild places, and wild rivers of the American West.  

Guardians is headquartered in Santa Fe, New Mexico, but has offices in Denver, Colorado; Salt 

Lake City, Utah; Missoula, Montana; Portland, Oregon; Laramie, Wyoming; and Tucson, 

Arizona.  Through its Climate and Energy Program, Guardians works to safeguard the climate, 

clean air, and communities of the American West by promoting a sensible transition to 

renewable energy. 

 To be a party to the case, a person or group must have actively participated in the 

decisionmaking process regarding the subject matter of the appeal.  See 43 C.F.R. § 4.410(b).  

Here, on April 4, 2014 Guardians submitted comments to the BLM regarding the West Antelope 

II South coal lease modification during the public comment period provided by the agency.  The 

BLM acknowledged receipt of these comments and responded to them when issuing the August 

15, 2014 DR and FONSI.  Thus, Guardians satisfies the “party to a case” qualification. 

 To demonstrate that it will “be adversely affected by the decision being appealed,” a 

party must demonstrate a legally cognizable “interest” and that the decision appealed has caused 

or is substantially likely to cause injury to that interest.  Glenn Grenke v. BLM, 122 IBLA 123, 

128 (1992); 43 C.F.R. § 4.410(d).  This requisite “interest” can be established by cultural, 

recreational, or aesthetic uses as well as enjoyment of the public lands.  Southern Utah 



WildEarth Guardians Statement of Reasons, Appeal of the West Antelope II 
South Coal Lease Modification, IBlA-2014-0263. 

6 

Wilderness Alliance, 127 IBLA 325, 326 (1993); Animal Protection Institute of America, 117 

IBLA 208, 210 (1990).  The IBLA does not require a showing that an injury has actually 

occurred.  Rather, a “colorable allegation” of injury suffices.  Powder River Basin Resource 

Council, 124 IBLA 83, 89 (1992).  Moreover, it is not necessary for parties to show that they 

have actually set foot on the impacted parcel or parcels to establish use or enjoyment for purpose 

of demonstrating adverse effects.  Rather, “one may also establish he or she is adversely affected 

by setting forth interests in resources or in other land or its resources affected by a decision and 

showing how the decision has caused or is substantially likely to cause injury to those interests.”  

Coalition of Concerned National Park Retirees, et al., 165 IBLA 79, 84 (2005). 

 Guardians is a party adversely affected by the challenged decision.  See Exhibit 1, 

Declaration of Jeremy Nichols.  Mr. Nichols is a member and employee of WildEarth Guardians.  

See Exhibit 1 at ¶ 3.  He personally uses and enjoys the area that will be directly and indirectly 

affected by the West Antelope II South coal lease modification for recreational and aesthetic 

purposes, and that he intends to return to the area for enjoyment.  Id. at ¶¶ 7-9. Mr. Nichols 

regularly visits and enjoys public lands that are part of the Thunder Basin National Grassland 

near the West Antelope II South coal lease modification area for recreational purposes.  He 

regularly observes the coal mining operations at the Antelope Mine, including its air pollution, 

industrial facilities, and heavy equipment, and is offended by their sights and as they detract 

from his enjoyment of the natural beauty of the area.  The BLM’s decision to approve the West 

Antelope II South coal lease by modification will adversely affect Mr. Nichols’ recreational and 

aesthetic interests, which are legally cognizable, in these areas through increased air pollution 

and other environmental impacts and the failure of the BLM to comply with NEPA.  Id. at ¶¶ 21-

23.  Mr. Nichols’ harms will be redressed if Guardians’ receives a favorable ruling in this matter, 
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those harms will be redressed.  Id. at ¶¶ 24-25.  BLM’s decision in turn adversely affects 

WildEarth Guardians and a favorable ruling in this matter will ameliorate those adverse effects. 

III. STATEMENT OF REASONS 

 For the following reasons, Guardians requests that IBLA set aside and remand the BLM’s 

decision to approve the West Antelope II South coal lease modification.   

A. The BLM Failed to Adequately Analyze and Assess Potentially Significant  
  Impacts Under NEPA 
 
 The IBLA has set forth the BLM’s duties under NEPA in many proceedings.  See, e.g., 

Center for Native Ecosystems, 170 IBLA 331, 344-345 (2006). Noting that “NEPA is designed 

to ‘insure a fully informed and well-considered decision,’” the IBLA has explained that NEPA 

requires consideration of the potential environmental impacts of a proposed action, including a 

consideration of the unavoidable adverse impacts of a proposed action, alternatives to it, the 

relationship between short-term uses of the environment and its long-term productivity, and 

irreversible commitments of resources from implementing a proposed action.  Id.  

 Where the BLM prepares an EA and concludes that an EIS is not required, the IBLA has 

held that such decisions will comply with NEPA: 

[I]f the record demonstrates that the agency has considered all relevant matters of 
environmental concern, taken a ‘hard look’ at potential environmental impacts, and made 
a convincing case that any potentially significant impact will be reduced to insignificance 
by imposing appropriate mitigation measures. 
 

National Wildlife Federation, 170 IBLA 240, 244 (2006).  According to the IBLA, “[a]n 

appellant seeking to overcome a FONSI bears the burden of demonstrating, with objective proof, 

that the BLM has failed to adequately consider an environmental question of significance to the 

proposed action, or otherwise failed to abide by section 102(2)(C) of NEPA.”  Id. 

 Here, the record contains objective proof demonstrating that the BLM failed to comply 
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with the requirements of NEPA in its authorization of the West Antelope II South coal lease 

modification because it failed to appropriately analyze and assess a number of potentially 

significant impacts that have arisen since the BLM completed the West Antelope II coal lease by 

application final EIS in 2009.  By failing to address these impacts, the BLM has failed to 

demonstrate the impacts of approving the coal lease modification will not be significant and that 

an EIS was not warranted. 

1. The BLM Failed to Adequately Analyze and Assess Climate and Carbon 
Impacts 
 

 After the end of the public comment period for the draft EA for West Antelope II South 

coal lease modification and before the BLM issued its August 15, 2014 decision, the U.S. 

District Court for the District of Colorado issued a ruling on June 27, 2014 holding that the BLM 

violated NEPA by failing to take into account the economic impacts of reasonably foreseeable 

carbon dioxide emissions associated with a coal lease modification in western Colorado in terms 

of attendant climate impacts.  See High Country Conserv. Advocates v. U.S. Forest Service, 2014 

WL 20922751 at *8-11.  The Court specifically faulted the BLM for rejecting the use a recently 

developed, federal interagency “social cost of carbon” protocol to assess the economic impact of 

added carbon emissions and their contribution to climate change, as well as the BLM’s overall 

presumption that added carbon emissions carried no cost whatsoever.  Id. at *9-11.4 

 The District of Colorado ruling clearly has implications for the West Antelope II South 

coal lease modification, and indeed the BLM responded to this court ruling in its DR.  See DR at 

unnumbered pp. 1-2.  Ultimately, the BLM rejected the notion that the District of Colorado 

                                                
4 In a recent follow up ruling, the Court further found that the proper remedy for this NEPA 
violation was the vacatur of the lease modification.  See High Country Conserv. Advocates v. 
U.S. Forest Service, 2014 WL 4470727 at *4 (D. Colo. Sept. 11, 2014). 
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ruling, and the applicable logic therein, had any bearing on its decision.  As will be explained, 

however, the BLM’s response is inaccurate and misplaced, fails to support the agency’s 

continued assertion that assessing climate impacts is not possible, and thereby fails to 

demonstrate that the climate impacts of the West Antelope II South coal lease modification 

would not be significant under NEPA. 

 a. The social cost of carbon protocol 

 The social cost of carbon protocol is a method for “estimat[ing] the economic damages 

associated with a small increase in carbon dioxide (CO2) emissions, conventionally one metric 

ton, in a given year [and] represents the value of damages avoided for a small emission reduction 

(i.e. the benefit of a CO2 reduction).”  Exhibit 2, U.S. Environmental Protection Agency 

(“EPA”), “Fact Sheet:  Social Cost of Carbon” (Nov. 2013) at 1, available online at 

http://www.epa.gov/climatechange/Downloads/EPAactivities/scc-fact-sheet.pdf (last accessed 

Oct. 6, 2014).  The protocol was developed by a working group consisting of several federal 

agencies, including the U.S. Department of Agriculture, Council on Environmental Quality, and 

others, with the primary aim of implementing Executive Order 12866, which requires that the 

costs of proposed regulations be taken into account.   

In 2009, an Interagency Working Group was formed to develop the protocol and issued 

final estimates of carbon costs in 2010.  See Exhibit 3, Interagency Working Group on Social 

Cost of Carbon, “Technical Support Document:  Social Cost of Carbon for Regulatory Impact 

Analysis Under Executive Order 12866” (Feb. 2010), available at 

http://www.whitehouse.gov/sites/default/files/omb/inforeg/for-agencies/Social-Cost-of-Carbon-

for-RIA.pdf (last accessed Oct. 6, 2014).  These estimates were then revised in 2013 by the 

Interagency Working Group, which at the time consisted of 13 agencies, including the 
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Department of Agriculture and Council on Environmental Quality.  See Exhibit 4, Interagency 

Working Group on Social Cost of Carbon, “Technical Support Document:  Technical Update of 

the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (May 

2013), available at http://www.whitehouse.gov/sites/default/files/omb/assets/inforeg/technical-

update-social-cost-of-carbon-for-regulator-impact-analysis.pdf (last accessed Oct. 6, 2014).  

Depending on the discount rate and the year during which the carbon emissions are produced, the 

Interagency Working Group estimates the cost of carbon emissions, and therefore the benefits of 

reducing carbon emissions, to range from $11 to $220 per metric ton of carbon dioxide.  See 

Chart Below.  In July 2014, the U.S. Government Accountability Office confirmed that the 

Interagency Working Group’s estimates were based on sound procedures and methodology.  See 

Exhibit 5, GAO, “Regulatory Impact Analysis, Development of Social Cost of Carbon 

Estimates,” GAO-14-663 (July 2014), available at http://www.gao.gov/assets/670/665016.pdf 

(last accessed Oct. 6, 2014). 
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Social cost of carbon estimates presented by Interagency Working Group on Social Cost of 
Carbon.  The 95th percentile value is meant to represent “higher-than-expected” impacts 

from climate change.  See Exhibit 4 at 2-3. 
 

 Although often utilized in the context of agency rulemakings, the protocol has been 

recommended for use in project-level decisions.  For instance, the EPA recommended that a final 

EIS prepared by the U.S. Department of State for the proposed Keystone XL oil pipeline include 

“an estimate of the ‘social cost of carbon’ associated with potential increases of GHG 

emissions.”  See Exhibit 6, U.S. EPA, Comments on Supplemental Draft EIS for the Keystone 

XL Oil Pipeline (June 6, 2011), available online at 

http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20110125/$file/20110125.PDF?OpenEleme

nt (last accessed Oct. 6, 2014).  Furthermore, there is no indication that the social cost of carbon 

protocol would not be appropriate for project-level decisions.  As High Country Conserv. 

Advocates found, there is no reason to believe that the “protocol [is] inaccurate or not useful” in 

the context of project level decisions.  High Country Conserv. Advocates, 2014 WL 20922751 at 

*11.   



WildEarth Guardians Statement of Reasons, Appeal of the West Antelope II 
South Coal Lease Modification, IBlA-2014-0263. 

12 

 Admittedly, the social cost of carbon protocol presents a conservative estimate of the 

economic impacts of climate change.  As the EPA has noted, the protocol “does not currently 

include all important [climate change] damages.”  Exhibit 2 at 1.  As the EPA explained, “[t]he 

models used to develop SCC [social cost of carbon] estimates do not currently include all of the 

important physical, ecological, and economic impacts of climate change recognized in the 

climate change literature because of a lack of precise information on the nature of damages and 

because the science incorporated into these models naturally lags behind the most recent 

research.”  Id.  Nevertheless, as the EPA states, “the SCC is a useful measure to assess the 

benefits of CO2 reductions,” and thus a useful measure to assess the costs of CO2 increases.  Id. 

 That the economic impacts of climate change, as reflected by an assessment of social cost 

of carbon, should be a significant consideration in agency decisionmaking, is emphasized by a 

recent White House report, which warned that delaying carbon reductions would yield 

significant economic costs.  See Exhibit 7, Executive Office of the President of the United States, 

“The Cost of Delaying Action to Stem Climate Change” (July 2014), available online at 

http://www.whitehouse.gov/sites/default/files/docs/the_cost_of_delaying_action_to_stem_climat

e_change.pdf (last accessed Oct. 6, 2014).  As the report states: 

[D]elaying action to limit the effects of climate change is costly. Because CO2 
accumulates in the atmosphere, delaying action increases CO2 concentrations. Thus, if a 
policy delay leads to higher ultimate CO2 concentrations, that delay produces persistent 
economic damages that arise from higher temperatures and higher CO2 concentrations. 
Alternatively, if a delayed policy still aims to hit a given climate target, such as limiting 
CO2 concentration to given level, then that delay means that the policy, when 
implemented, must be more stringent and thus more costly in subsequent years.  In either 
case, delay is costly. 

 
Exhibit 7 at 1.  In light of this, it appears more than reasonable to expect the BLM to take into 

account carbon costs of its lease modification decision using the social cost of carbon protocol.  

Unfortunately, it did not happen in this case. 
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 b. The BLM’s Response to the District of Colorado Ruling  

 The BLM proffered several assertions for rejecting assessing the carbon costs associated 

with the West Antelope II South coal lease modification.  The agency’s claims, however, lack 

any support and in fact are contradicted in a number of regards, and fail to support the BLM’s 

overarching position that an assessment of climate impacts is not possible and/or that the climate 

impacts of the West Antelope II South coal lease modification are not significant.  The fatal 

shortcomings of the BLM’s rationale are discussed in detail below: 

i. Rationale 1:  “Cost-benefit analyses are not required under NEPA, nor is  
 the agency required to quantify the cost of greenhouse gas emissions” 
 

 The BLM first asserts in its DR that a cost-benefit analysis is not required under NEPA, 

nor is the agency required to quantify the cost of greenhouse gas emissions.  DR at unnumbered 

p. 1.  While BLM may be correct that a cost-benefit analysis is not required under NEPA, the 

agency nevertheless prepared a socio-economic impacts analysis in the West Antelope II coal 

lease application EIS that expressly analyzed economic benefits.  For example, the BLM fully 

analyzed, to the dollar, the projected revenue that would result from the selling and issuing the 

West Antelope II leases, as well as the number of jobs that would be created.  See West Antelope 

II coal lease by application final EIS at 3-160.  Although the BLM may be correct that a cost-

benefit analysis may not be required under NEPA, the agency nevertheless assessed the 

economic benefits of the West Antelope II leases.  Thus, for the BLM to now dismiss assessing 

the costs of leasing would be to engage in the same “half of a cost-benefit analysis” that High 

Country Conserv. Advocates rejected as “arbitrary and capricious.” High Country Conserv. 

Advocates, 2014 WL 2922751 at *11. 



WildEarth Guardians Statement of Reasons, Appeal of the West Antelope II 
South Coal Lease Modification, IBlA-2014-0263. 

14 

 Similarly, while the BLM may be correct that it is not “required” to analyze the cost of 

greenhouse gas emissions, the agency is similarly not “required” to analyze the economic 

benefits of coal leasing, including benefits associated with increased revenue and jobs.  The 

agency nevertheless analyzed and disclosed economic benefits in the West Antelope II coal lease 

by application final EIS.  Such a one-sided analysis that effectively only discloses “good” 

impacts and expressly ignores “bad” impacts is indicative of exactly the kind of uninformed 

decisionmaking prohibited under NEPA.   

ii. Rationale 2:  Estimating social cost of carbon is “challenging.” 

 The BLM asserts that estimating the social cost of carbon would be “challenging.”  DR at 

unnumbered p. 2.  However, analyzing the social cost of carbon amounts to a simple 

multiplication equation.  In this case, assuming the lowest cost per metric ton estimate of $11 

(based on 2015 discount year, which presumes that all carbon from the lease modification will be 

released in 2015) for the social cost of carbon, the total carbon costs associated with the BLM’s 

low estimate of carbon dioxide emissions (7,676,818 metric tons of carbon dioxide equivalent as 

disclosed in the EA at p. 28) would be $84,444,998.5  However, if emissions from combustion of 

the 15,751,000 tons of coal that would be mined as part of the West Antelope II South coal lease 

modification were taken into account, the cost would be $287,439,999, presuming the low-end 

cost per metric ton estimate.6  Using the high-end cost per metric ton estimate of $109, the cost 

would be $2,848,269,081.  Although certainly estimating the social cost of carbon associated 
                                                
5 This figure includes methane emissions.  Although the BLM asserts that the social cost of 
carbon protocol is not applicable to methane, the 2013 technical update to the protocol expressly 
takes into account methane impacts.  See Exhibit 4 at 4-5. 
 
6 The BLM has estimated that one ton of Powder River Basin coal produces an average of 1.659 
metric tons of carbon dioxide when burned.  See Exhibit 8, Excerpt from BLM, “Final EIS, 
Wright Area Coal Lease Applications” (July 2010) at 4-140.  Thus, 15,751,000 tons of coal 
would produce 26,130,909 metric tons of carbon dioxide when burned. 
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with the West Antelope II South coal lease modification may produce a range of potential costs, 

this would be consistent with the BLM’s economic benefits analysis, which is also presented as a 

range.  See West Antelope II coal lease by application final EIS at 3-160. 

iii. Rationale 3:  Calculating social cost of carbon would be “negligible.” 

 BLM asserts that carbon dioxide increase associated with the West Antelope II South 

coal lease modification would be “negligible” in the context of nationwide or global carbon 

emissions.  DR at unnumbered p. 2.  While it is unclear from the record how the BLM reached 

this conclusion in the first place, the agency seems to be implying that carbon costs associated 

with a coal lease modification would be smaller than, say, all global coal combustion.  Here, the 

BLM misconstrues the purpose of the social cost of carbon protocol, which as explained earlier, 

is meant to “estimate the economic damages associated with a small increase in carbon dioxide 

(CO2) emissions.”  Exhibit 2 at 1.  In this case, while the BLM may perceive carbon dioxide 

increases associated with the West Antelope II South coal lease modification to be “small” or 

“negligible,” it is exactly these types of discrete increases to which that the social cost of carbon 

protocol must be applied.  Ultimately, the BLM may somehow conclude that the carbon costs 

associated with the lease modification are “negligible,” but the agency cannot prejudge this 

assessment in an effort to avoid analyzing impacts under NEPA. 

iv. Rationale 4:  Analyzing social cost of carbon would lead to an  
 “unbalanced” cost-benefit analysis. 
 

 The BLM confusingly asserts in its DR that analyzing social cost of carbon would lead to 

an “unbalanced” analysis.  DR at unnumbered p. 2.  It is unclear what exactly the agency means 

in making this statement, but it appears the BLM may be asserting that assessing carbon costs 

would not lead to an “apples to apples” assessment of costs and benefits.  Putting aside the merits 

of this argument, it is unclear how rejecting conducting any assessment of carbon costs leads to 
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any more of a “balanced” assessment of costs and benefits.  Here, in spite of the BLM’s concern 

over balance, the West Antelope II coal lease by application FEIS only assesses purported 

economic “benefits” with no mention at all of any costs.  By any measure, the current analysis is 

not balanced because it only represents one side of a cost-benefit analysis.  For BLM to assert 

that assessing carbon costs would somehow skew the outcome of this already one-sided analysis 

is difficult, if not impossible, to comprehend.  Even if, as the BLM believes, it would not 

produce an “apples to apples” type of economic assessment, the costs of carbon are still a 

relevant consideration in the NEPA process.  Particularly given that the social cost of carbon 

protocol is meant to illustrate economic damages, the relevancy of carbon costs appears 

unquestionable.  Rejecting any and all consideration of carbon costs does not resolve any 

perceived “imbalance” in the NEPA process, but rather it signals that the BLM did not make a 

well-informed decision.   

v. Rationale 5:  Reporting the social cost of carbon in isolation would be  
 misleading. 
 

 The BLM states that “[r]eporting the SCC [social cost of carbon] in isolation would be 

misleading.”  DR at unnumbered p. 2.  However, the BLM provides no explanation for this 

statement.  It appears as if the BLM may believe that calculating carbon costs using the protocol 

developed by the Interagency Working Group on the Social Cost of Carbon would produce 

misleading results, but it is unclear how the BLM reached this conclusion.  The Interagency 

Working Group includes 12 federal agencies, including the White House Council of Economic 

Advisers, Council on Environmental Quality, and the Office of Management and Budget.  Their 

protocol was found to rely on sound methodology by the Government Accountability Office.  By 

any measure, it appears that every effort was made to ensure the social cost of protocol produced 

estimates of carbon costs that were not misleading.  Further, while the BLM asserts that 
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reporting social cost of carbon estimates “in isolation” would be inappropriate, the agency makes 

no attempt to explain what additional context would be needed to fully evaluate these emissions 

under NEPA.     

 As with BLM’s assertion of an “unbalanced” cost-benefit analysis, it is unclear how 

outright rejecting any assessment of carbon costs remedies any perception that the social cost of 

carbon protocol yields “misleading” results.  Implicitly, BLM presumed that there were no 

carbon costs associated with the West Antelope II South coal lease modification.  However, High 

Country Conserv. Advocates rejected any notion that the BLM could conclude that the costs of 

carbon amounted to $0, finding such an outcome to be arbitrary and capricious, and a violation 

of NEPA. 

vi. Rationale 6:  Previous court rulings have upheld the agency’s assertion  
that “climate science does not allow a precise connection between project-
specific GHG emissions and specific environmental effects of climate 
change.” 

 
 BLM finally points to two prior rulings in support of its decision to reject using the social 

cost of carbon protocol to assess climate impacts.  See DR at unnumbered p. 2.  Neither of those 

rulings addressed the social cost of carbon protocol or even carbon costs generally and thus are 

not relevant for the question of whether the current West Antelope II South coal lease 

modification decision arbitrarily failed to consider the social costs of carbon.  Indeed, while both 

rulings upheld the BLM’s prior assessment of climate impacts, neither opined specifically on the 

issue of carbon costs.  Furthermore, both the cases cited by BLM involved decisions that relied 

on EISs that were issued in 2009, prior to when the Interagency Working Group on Social Cost 

of Carbon released its initial social cost of carbon protocol in February of 2010.  The decisions at 

issue in those cases were also issued only a short time after the initial protocol was issued.  Since 

that time, evolving knowledge and understanding of the value of the social cost of carbon 
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protocol, as well as refinements to the protocol in 2013, underscore that the rulings in no way 

stand for the proposition that the BLM can ignore carbon costs in the context of the present 

decision.    

 c. The BLM Violated NEPA by Failing to Analyze the Carbon Costs of its  
  Lease Modification Decision 

 The BLM’s rationale for refusing to analyze and assess carbon costs associated with the 

West Antelope II South coal lease modification are wholly unsupported in the record, 

demonstrating that its FONSI and DR were issued in violation of NEPA.  BLM does not dispute 

that carbon emissions carry a cost, that the social cost of carbon protocol exists, and that the 

protocol is viewed as a credible means of analyzing and assessing climate impacts associated 

with carbon emissions on the basis of economic damages.  BLM only disputes the 

appropriateness of using the protocol in the context of analyzing the economic impacts of its coal 

lease modification decision.  In support of its dispute, BLM proffers arbitrary and unsupported 

excuses.  The agency’s arguments are especially undercut by the fact that the West Antelope II 

coal lease by application final EIS, which was tiered to by the West Antelope II South coal lease 

modification EA, analyzes and assesses economic benefits.  This is exactly the kind of arbitrary 

analysis rejected by the U.S. District Court for the District of Colorado and it must therefore also 

be rejected by the IBLA. 

2. The BLM Failed to Adequately Analyze and Assess Air Quality Impacts 
 

  The BLM failed to analyze and assess the potentially significant air quality impacts of the 

West Antelope II South coal lease modification.  Of particular concern is that the agency failed 

to address the fact that the West Antelope II coal lease by application final EIS fails to analyze 

and assess impacts to the 1-hour nitrogen dioxide (“NO2”) national ambient air quality standard 

(“NAAQS”), fails to actually analyze and assess impacts to NAAQS for particulate matter less 
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than 2.5 microns in diameter (“PM2.5”) and relies on a faulty cumulative effects air quality 

analysis to conclude that the direct, indirect, and reasonably foreseeable impacts of the coal lease 

modification will not be significant.  The EA perpetuates these fatal shortcomings, containing no 

actual analysis of impacts to the 1-hour NO2 NAAQS and PM2.5 NAAQS and relying on an 

updated cumulative air quality analysis that is horridly inadequate.  Thus, not only did the BLM 

tier to an inadequate air quality impacts analysis in an EIS, it did not even attempt to remedy 

these inadequacies in an EA, thereby failing to demonstrate that impacts would not be 

significant.   

 In response to comments on this issue from WildEarth Guardians, the agency simply 

responded that, “[a]ir quality is regulated by the Wyoming Department of Environmental 

Quality’s (DEQ) Air Quality Division (AQD)” and that Guardians “ha[s] challenged the 

adequacy of the air quality analysis in the [West Antelope II] EIS in proceedings before the 

IBLA, Federal District Court and the Circuit Court of Appeals and its contentions about the 

adequacy of air quality analyses were rejected in each of those proceedings.”  BLM, “Response 

to Comments, West Antelope II Coal Lease Modification” (Aug. 15, 2014), available online at 

http://www.blm.gov/pgdata/etc/medialib/blm/wy/information/NEPA/hpdo/W-

AntelopeIIsouth.Par.15537.File.dat/Responses.pdf (last accessed Oct. 6, 2014).  This response is 

wholly misplaced.  Although the Wyoming Department of Environmental Quality may be an 

agency that regulates air quality, this does not absolve the BLM of its duty to analyze and assess 

potentially significant impacts under NEPA and to provide adequate justification for any FONSI.  

Furthermore, prior proceedings that may have addressed air quality concerns in the West 

Antelope II coal lease application final EIS do not now shield the agency from having to 

demonstrate that its current lease modification decision does not pose significant air quality 
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impacts, particularly in the face of new information and analysis indicating that the underlying 

EIS is flawed in key regards.  

a. Impacts of Nitrogen Dioxide Emissions Were not Analyzed or Assessed 
  

  In recognition of the health risks of nitrogen oxides, the EPA has adopted NAAQS under 

the Clean Air Act to limit concentrations of this dangerous group of gases.7  Specifically, the 

EPA has adopted a NAAQS limiting nitrogen dioxide as an indicator of overall nitrogen oxide 

concentrations.  See 40 C.F.R. § 50.11.  In doing so, the EPA has adopted both long and short-

term NAAQS, limiting concentrations of NO2 to no more than 53 parts per billion on an annual 

basis and 100 parts per billion on an hourly basis.  See 40 C.F.R. §§ 50.11(a) and (b).  The BLM 

acknowledges these standards in its EA.  See EA at 18.   

  The adoption short-term, 1-hour NAAQS for nitrogen dioxide is especially significant as 

it was adopted only in 2010.  See 75 Fed. Reg. 6,474 (Feb. 9, 2010).  The standard represented 

the first time that EPA adopted a short-term NAAQS for nitrogen dioxide and also 

acknowledged the important health concerns associated with short-term exposure to nitrogen 

dioxide.  As was stated in the final rule: 

[T]he [EPA] Administrator determines that the appropriate judgment, based on the entire 
body of evidence and information available in this review, and the related uncertainties, 
is a standard level of 100 ppb [parts per billion] (for a standard that reflects the maximum 
allowable NO2 concentration anywhere in an area) [and] concludes that such a standard, 
with the averaging time and form discussed above, will provide a significant increase in 
public health protection compared to that provided by the current annual standard alone 
and would be expected to protect against the respiratory effects that have been linked 
with NO2 exposures in both controlled human exposure and epidemiologic studies. 
 

75 Fed. Reg. 6,501.  The EPA affirmed, “a standard reflecting the maximum allowable NO2 

concentration anywhere in an area set at 100 parts per billion is sufficient to protect public health 

                                                
7 Under the Clean Air Act, the EPA establishes NAAQS based solely on what is “requisite to 
protect the public health.”  42 U.S.C. § 7409(b)(1). 
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with an adequate margin of safety, including the health of at-risk populations, from adverse 

respiratory effects that have been linked to short-term exposures to NO2 and for which the 

evidence supports a likely causal relationship with NO2 exposures.”  Id. at 6,502.  The adoption 

of the short-term NAAQS recognized that anytime nitrogen dioxide concentrations exceed 100 

parts per billion on an hourly basis anywhere in an area, there was cause for public health 

concern. 

  The BLM has never analyzed the impacts of coal mining at the Antelope Mine to the 1-

hour NO2 NAAQS.  The West Antelope II coal lease by application final EIS was prepared prior 

to the adoption of the NAAQS and the 2010 decision approving the sale and issuance of the 

West Antelope II South coal lease.  Although the EIS recognizes a number of adverse public 

health effects associated with short-term NO2 exposure, particularly related to impacts from 

blasting, and clearly recognizes that short-term NO2 is a significant issue in terms of the impacts 

of coal mining, the BLM explicitly states in the EIS that, “[n]either the EPA nor the WDEQ have 

established NAAQS for NO2 for averaging times shorter than one year.”  West Antelope II coal 

lease by application final EIS at 3-39.  Accordingly, the EIS does not (and indeed could not) 

contain any actual analysis of the impacts of mining to short-term NO2 concentrations and 

whether or not the 1-hour NAAQS will be protected. 

  The West Antelope II coal lease modification EA fails to address this deficiency and to 

demonstrate that impacts to NO2 concentrations will not be significant.  Although the BLM 

acknowledges the existence of the 1-hour NAAQS and reports past monitoring data from two 

sites that are far from the Antelope Mine (see EA at 18-19), there is no actual analysis and 

assessment of the impacts of mining to short-term ambient concentrations of NO2.  The EA does 

not even disclose the potential short-term NO2 emissions that would result from approving the 
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lease modification.  In its analysis and assessment of air quality impacts, the BLM appears to 

assert that perhaps the Wyoming Department of Environmental Quality has analyzed the impacts 

of mining at the Antelope Mine to short-term NO2 concentrations.  See EA at 26-27.  However, 

as the agency discloses in the EA, the Wyoming Department of Environmental Quality has only 

analyzed the impacts of mining to the annual NO2 NAAQS, not the 1-hour.  Id. 

  In its response to comments, the BLM does not appear to take issue with its failure to 

analyze and assess impacts to the 1-hour NO2 NAAQS, but rather asserts that prior proceedings 

have resolved the issue.  This is not the case.  Although in 2010, Guardians challenged in U.S. 

District Court the failure of the BLM to analyze and assess the impacts of the West Antelope II 

South coal lease to the short-term NO2 NAAQS, this challenge was dismissed on the basis that 

the agency’s decision was issued prior to the effective date of the NAAQS.  See WildEarth 

Guardians, et al. v. Salazar, 880 F.Supp.2d 77, 90-91 (D.D.C. 2012).  In that case, the court 

found that it would be unreasonable to expect the BLM to address NAAQS that became effective 

prior to the effective date of the NAAQS, and that at the time the BLM adequately analyzed and 

assessed NO2 impacts.   

  The 2012 ruling in Salazar does not represent a perpetual shield for the BLM to avoid 

compliance with NEPA.  Now in 2014, in light of the obvious deficiencies within the West 

Antelope II final EIS, the agency was obligated to give greater attention to the impacts of the 

West Antelope II South coal lease modification to ambient NO2 concentrations and actually 

analyze and assess whether the approval of expanded mining would protect the NAAQS.  The 

BLM failed to do so and its FONSI and DR are therefore unsupported under NEPA.  
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b. Impacts of Particulate Matter Emissions Were not Analyzed or Assessed 
 

 Neither the West Antelope II coal lease by application final EIS nor the West Antelope II 

South coal lease modification EA actually analyze the impacts of mining to NAAQS established 

for PM2.5, including NAAQS limiting PM2.5 on a 24-hour and an annual basis. 

 With regards to the annual PM2.5 NAAQS, the final EIS could not have possibly analyzed 

or assessed impacts to this standard as it was adopted in 2012.  See 78 Fed. Reg. 3,086 (Jan. 15, 

2013).  The BLM notes this in its EA.  See EA 18.  Yet rather than acknowledge this deficiency 

and address the lack of an adequate analysis to annual PM2.5 concentrations, the EA is silent.  

Indeed, in its analysis of air quality impacts, the BLM notes only that the Wyoming Department 

of Environmental Quality analyzed impacts to the PM10 NAAQS, an entirely different standard 

that limits coarser, rather than fine, particulate matter.  See EA at 26.8 

 With regards to the 24-hour PM2.5 NAAQS, there is simply no analysis or assessment of 

the impacts of mining to this air quality standard.  Although the EIS acknowledges the standard 

(see EIS at 3-24), there is no actual analysis or assessment of PM2.5 impacts.  The EIS addresses 

impacts in the context of the PM10 NAAQS (see EIS at 3-25—3-37), but there is no mention of 

PM2.5 impacts.  Similarly in the West Antelope II South coal lease modification EA, the BLM 

cites a Wyoming Department of Environmental Quality analysis of PM10 impacts, but there is no 

reference of any analysis of PM2.5 impacts. 

  The failure to analyze and assess PM2.5 impacts is especially of concern because 

exceedances of the NAAQS have been reported in the Powder River Basin, including at a 

monitoring site at the Antelope Mine.  According to monitoring data queried from EPA’s 

                                                
8 PM10 refers to particulate matter greater than 2.5 microns in diameter, but less than 10.  It is 
typically referred to as “coarse” particulate matter.   
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AirData website (http://www.epa.gov/airdata/ (last accessed Oct. 6, 2014)), monitors at the 

Antelope Mine and at the neighboring Black Thunder and Belle Ayr Mines in the Powder River 

Basin have recorded exceedances of the 24-hour PM2.5 NAAQS in recent years.  See Table 

below.9  Although there has not yet been a violation of the 24-hour PM2.5 NAAQS, a lack of a 

present violation is not indicative of lack of a potentially significant impact.  Indeed, simply 

because there may not be current violations of the NAAQS does not absolve the agency from its 

obligations under NEPA to analyze and assess reasonably foreseeable effects in an EA in order 

to justify a FONSI.  The definition of “effects” under the CEQ NEPA regulations explicitly 

includes effects that may be “beneficial.”  40 C.F.R. § 1508.8.  In this case, BLM may well be 

correct at the end of the day that there is no cause for concern, but they may well be incorrect, 

there is absolutely no way to know.  For the agency to simply assert, without any supporting 

analysis and assessment that there will be no significant impacts to the PM2.5 NAAQS is the 

epitome of the very uninformed decisionmaking that NEPA forbids.10, 11 

 
                                                
9 This data was also presented in Exhibit 5 to WildEarth Guardians’ April 4, 2014 comments on 
the West Antelope II South coal lease modification EA. 
 
10 Indeed, BLM’s approach defies the way the real world works.  If violations of the NAAQS 
definitively indicated future violations, then under the BLM’s rationale, no area currently 
violating the NAAQS would ever come into compliance.  However, numerous areas that once 
violated the NAAQS have come into compliance.  In Colorado alone, a number of areas once 
violated NAAQS for particulate matter, yet have now come into compliance.  See 40 C.F.R. 
§ 81.306.  Conversely, areas that once complied with the NAAQS have also fallen into violation.  
Notably in Colorado, the Denver Metropolitan Area fell into violation of the ozone NAAQS and 
was designated nonattainment in 2012.  See id. 
 
11 It is notable that the U.S. District Court for the District of Colorado rejected a similar 
argument in the context of an EIS prepared by the BLM in support of an oil and gas drilling plan 
in the Roan Plateau area of western Colorado.  In her ruling, Judge Krieger stated, “The mere 
fact that the area has not exceeded ozone limits in the past is of no significance when the purpose 
of the EIS is to attempt to predict what environmental effects are likely to occur in the future[.]”  
Colo. Envtl. Coal. v. Salazar, 875 F.Supp.2d 1233, 1257 (D. Colo. 2012).   
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98th Percentile 24-hour PM2.5 Values and Number of Exceedances in Parentheses. 

Monitoring 
Site 

Monitoring 
ID No. County 2010 2011 2012 2013 2014 (to 

date) 
Antelope Site 

3 560090819 Converse 6 (0) 11 (0) 27 (1) 8 (0) -- 

369 E. 
Antelope 560090801 Converse -- -- 9.3 (0) 8 (0) 7 (0) 

Black 
Thunder 

Mine 
560050891 Campbell 12 (0 14 (1) 15.8 (0) 14 (0) 8 (0) 

Belle Ayr 560050892 Campbell 18 (0) 20 (0) 55 (1) 14 (0) 9 (0) 
 

 Any suggestion that significant air quality impacts only occur if a NAAQS is violated is 

simply misplaced.  This approach to NEPA would effectively ensure that the BLM would not 

mitigate air quality impacts unless and until the consequences are so grave that a violation 

occurs.  Although the BLM is certainly entitled to deference in terms of establishing significance 

thresholds, NEPA regulations are clear that significance depends upon the intensity of the action 

which includes, among other things, “the degree to which the proposed action affects public 

health and safety” and “[w]hether the action threatens a violation of Federal, State or local law or 

requirements imposed for the protection of the environment.”  40 C.F.R. §§ 1508.27(b)(2) and 

(10).  For the BLM to suggest that significant air quality impacts only occur when a violation of 

the NAAQS occurs would strip all meaning from the CEQ’s definition of significance as it 

would effectively prevent any consideration of “the degree” to which an action may affect public 

health and whether a violation of a requirement imposed for the protection of the environment is 

“threatened” with violation. 

 The BLM’s failure to analyze and assess impacts to the PM2.5 therefore underscores that 

the agency’s DR and FONSI are unsupported under NEPA. 
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c. The Cumulative Effects Analysis Relied upon by the BLM is Significantly  
 Flawed 

 
Finally, the BLM appears to have failed to adequately analyze the cumulative air quality 

impacts of approving the West Antelope II South coal lease modification.  In its EA, the agency 

relies upon a 2014, updated cumulative air quality impacts analysis to support its FONSI.  As the 

BLM states, “incorporated by reference, Task 3A of the Powder River Basin Coal Review Phase 

II provides a thorough evaluation of the cumulative air quality effects of the past, present, and 

reasonably foreseeable development in the region up to and including the year 2030.”  EA at 29.  

However, this updated cumulative impacts analysis, cited as “AECOM, 2014” in the EA, suffers 

from significant flaws and cannot serve to support the assertion that the impacts of the West 

Antelope II South coal lease modification will not be significant when added to past, present, and 

reasonably foreseeable impacts.    

In its comments on the West Antelope II South coal lease modification, Guardians raised 

concerns over the adequacy of the updated Powder River Basin Coal Review air quality analysis.  

Since that time, Guardians retained an expert, Cindy Copeland, to prepare a technical critique of 

the analysis.  This report, which are attached as Exhibit 9 together with and Cindy Copeland’s 

CV, found that the BLM’s updated air quality analysis is riddled with deficiencies and 

inaccurately disclose the potentially significant direct, indirect, and cumulative air quality 

impacts of coal mining in the Powder River Basin.  

The report prepared by Cindy Copeland for WildEarth Guardians, found among other 

things, that 

• The monitoring data presented in the reports does not include all of the currently 

operating monitoring sites in the Powder River Basin, and as a result, elevated pollutant 

concentrations are not disclosed.  See Exhibit 9 at 3-12; 
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• The NOx emissions inventory underestimates current emissions by at least 25,000 tons 

per year. See Exhibit 9 at 13-18; 

• The modeling analysis under-predicts ozone and other air quality impacts due to 

significantly underestimated NOX emissions. See Exhibit 9 at 21-22; 

• The EPA has already commented to BLM that the modeling analysis is seriously flawed. 

See Exhibit 9 at 2; 

• The modeling analysis does not follow EPA’s modeling criteria for ozone and PM2.5. See 

Exhibit 9 at 25-27; 

• The modeling fails to utilize proper methods for analyzing impacts to the 1-hour NO2 

national ambient air quality standards. See Exhibit 9 at 23-25; and 

• Greenhouse gas emissions are significantly underestimated.  See Exhibit 9 at 18-20. 

Overall, the findings of the Copeland indicate that the updated Powder River Basin Coal 

Review fails to adequately analyze and assess air quality impacts and in doing so, fails to provide 

any basis for the BLM to conclude that the West Antelope II South coal lease modification 

would not pose significant impacts.  

 In its response to comments, the BLM provides no response to Guardians’ concerns over 

the adequacy of the cumulative effects analysis.  Guardians not only provided critique of the 

BLM’s prior cumulative air quality analysis, prepared in 2009, but commented as to the key 

flaws of the 2014 updated analysis.  BLM provided no response to these comments.  It is 

especially of concern that the BLM did not acknowledge that the cumulative NOx emissions 

inventory is so significantly underestimated, undercutting the agency’s assertion that impacts to 

the NO2 and ozone NAAQS will not be significant. 
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3. The BLM Failed to Address Cumulative Oil and Gas Development Impacts 
 

 Finally, the BLM failed to address the cumulative impacts of proposed oil and gas 

development in Converse County Wyoming, as required by NEPA.  To justify a FONSI, the 

BLM must demonstrate that the impacts of its action, including cumulative impacts, are not 

significant.  Cumulative impacts are defined as “the impact on the environment which results 

from the incremental impact of the action when added to other past, present, and reasonably 

foreseeable future actions[.]”  40 C.F.R. § 1508.7. 

 Here, the BLM did not take into account the impacts of recently proposed oil and gas 

development in Converse County, in particular a proposal to drill 5,000 new wells in the area.  

Earlier this year, the agency announced its intent to prepare an EIS for this proposal (see 79 Fed. 

Reg. 28,538 (May 16, 2014)) and since then a plan of development has been prepared by the oil 

and gas companies seeking to develop the 5,000 wells.  See Exhibit 10, Anadarko, et al., 

“Converse County Plan of Development” (Aug. 12, 2014), available online at 

http://www.blm.gov/pgdata/etc/medialib/blm/wy/information/NEPA/cfodocs/ConverseCntyOG.

Par.67795.File.dat/CCOG-POD.pdf (last accessed Oct. 6, 2014).   

 In response to WildEarth Guardians’ comments on this issue, the BLM did not deny that 

the 5,000 well project is a “reasonably foreseeable impact,” but rather argued that the effects 

would be addressed in an EIS for the project, which would ultimately take into account the 

cumulative impacts of the West Antelope II South coal lease modification.  This response 

contravenes NEPA. 

 CEQ NEPA rules are clear that analyses of federal actions must take into account 

reasonably foreseeable future actions.  Here, BLM is arguing that it is not required to take into 

account a reasonably foreseeable future action because, it asserts, the impacts will be addressed 
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at a later date and that the action is not approved.  NEPA, however, intends that the impacts of 

present actions be analyzed and assessed in the context of potential future actions, not to allow 

agencies to forego consideration of reasonably foreseeable impacts.  Indeed, BLM’s own NEPA 

Handbook is clear that the agency “cannot limit reasonably foreseeable actions to those that are 

approved or funded.” BLM NEPA Handbook, H-1790-1 § 6.8.3.4 at 59.   

 The BLM’s rationale for failing to take into account the reasonably foreseeable impacts 

of the 5,000 well Converse County oil and gas development project is unsupported by NEPA and 

the agency’s FONSI and DR for the West Antelope II South coal lease modification is further 

unjustified. 

IV. CONCLUSION  

For the aforementioned reasons, WildEarth Guardians requests that the IBLA set aside 

and remand the BLM’s decision approving the West Antelope II South coal lease modification.  

The BLM failed to take the requisite “hard look” at the potentially significant climate, air 

quality, and cumulative impacts of the lease modification such that a FONSI was justified, in 

turn rendering the DR legally inadequate under NEPA.   
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