
 
 December 15, 2014 

 

 
Sent via email attachment 
 
BLM Royal Gorge Field Office 
Attn:  Draft Oil and Gas EA 
3028 East Main St. 
Cañon City, CO 81212 
BLM_CO_RG_Comments@blm.gov 
 
Re: Comments on Draft Environmental Assessment for May 2015 Oil and Gas Lease 

Sale, DOI-BLM-CO-FO2-2014-049-EA 
 
To Whom It May Concern: 
 

WildEarth Guardians submits the following comments on the Bureau of Land 
Management’s (“BLM’s”) proposal to lease 42 parcels totaling 10,979.938 acres of public lands 
for oil and gas development and to reinstate seven expired oil and gas lease parcels totaling 
2,000.48 acres in the Royal Gorge Field Office of northeastern Colorado.  The majority of the 
proposed oil and gas leases are located in the Denver Metropolitan/North Front Range ozone 
nonattainment area, a region currently violating federal air quality limits on ground-level ozone.  
The proposed lease would open the door for extensive oil and gas development that will continue 
to fuel the very air pollution contributing to the region’s nonattainment status, putting public at 
continued risk.  In spite of this, the BLM has failed to ensure that any development of these 
leases will sufficiently protect air quality consistent with the Clean Air Act and other relevant 
environmental and health protection requirements.  Worse, the Environmental Assessment 
(“EA”) prepared for the lease sale fails to account for a number of potentially significant 
impacts, calling into question the BLM’s assertion that impacts will not be significant under the 
National Environmental Policy Act (“NEPA”).   

 
We hereby object to the BLM’s leasing proposal and submit that the EA is fatally flawed 

under NEPA.  We request the BLM refrain from offering the proposed lease parcels, including 
the reinstated parcels, as part of its May 2015 lease sale.  Our detailed concerns are as follows: 

 
1. The BLM is Proposing Leasing Before it has Addressed the Impacts of Horizontal 

Drilling and Fracking Under NEPA 
 

The agency’s proposed leasing comes even as the BLM has never addressed the 
programmatic environmental impacts of horizontal drilling in the Royal Gorge Field Office in 
accordance with the NEPA.  The Royal Gorge Field Office Resource Management Plan 
(“RMP”) and Final Environmental Impact Statement (“FEIS”) was prepared in 1994, 20 years 
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ago, and the BLM indicates in its EA that relevant programmatic oil and gas decision was last 
made in 1991 (an amendment to a decision made in 1986).  EA at 2.4.  At the time, the BLM 
never contemplated horizontal oil drilling and fracking as a reasonably foreseeable form of 
mineral development in the Royal Gorge Field Office.  In 2012, the BLM updated its reasonably 
foreseeable development scenario (“RFDS”) to address the surge in horizontal drilling and 
fracking.  However, since the RFDS was updated, the agency has not supplemented or revised 
the Royal Gorge RMP FEIS or the 1991 oil and gas decisions, or otherwise attempted to analyze 
and assess what this surge in new drilling and fracking means for the public resources in the 
Field Office. 

 
This is disconcerting as horizontal drilling and fracking carries with it unique risks and 

impacts that have never before been contemplated by the BLM.  These impacts include, but are 
not limited to: 

 
• Water consumption impacts:  According to recent Final EIS prepared by the U.S. Forest 

Service, more than 51 acre-feet of water are required to drill and frack one horizontal well in the 
Niobrara Formation.  See Exhibit 1, U.S. Forest Service, “Pawnee National Grassland Oil and 
Gas Leasing Analysis Final Environmental Impact Statement” (December 2014) at 77, available 
online at 
http://a123.g.akamai.net/7/123/11558/abc123/forestservic.download.akamai.com/11558/www/ne
pa/95573_FSPLT3_2393686.pdf.  Given that water used for fracking can never again be used (it 
must either be recycled for fracking or injected underground for disposal), this means that 51 
acre-feet of water are lost permanently every time a horizontal well is drilled and fracked.  The 
1994 Royal Gorge RMP FEIS and 1991 oil gas FEIS never addressed the impacts of water 
consumption associated with oil and gas drilling and fracking or addressed the fact that water 
used for drilling and fracking is permanently lost.   

 
• Water quality impacts:  The water quality impacts of horizontal drilling and fracking 

appear to be highly uncertain and unique, with increased risks of surface and groundwater 
contamination associated with well stimulations and production.  An analysis recently prepared 
by the U.S. Forest Service disclosed three key sources of potential water quality contamination. 
First, hydraulic fracturing may produce fissures that allow fluids to migrate into water sources. 
Second, the well casing might fail; allowing fluids to escape into underground drinking water. 
Third, accidental spills at the surface could contaminate surface water or seep into groundwater.  
As the Forest Service explained: 
 

Hydraulic fracturing fluids, oil, gasoline, and other chemicals are handled above ground 
before and after injection.  This creates a contamination risk from spills, run-off, or 
seepage.  Spills are somewhat common in oil and gas development. Of the 43 publically 
reported incidents, 14 were related to surface spills. In addition, the Colorado Oil and Gas 
Conservation Commission (COGCC) maintains a database of spills.  Using this database, 
it has been reported that during 2014 there were an average of two spills per day in 
Colorado, 521 from January 2014 through July 2014, and 575 in 2013.  In addition, some 
of these spills affected groundwater and surface water.   
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See Exhibit 1 at 40.  To date, the BLM has not analyzed or assessed the water quality impacts of 
horizontal drilling and fracking in the Royal Gorge Field Office under NEPA. 
 

• Air quality impacts:  According to disclosures from both the BLM and the U.S. Forest 
Service, horizontally drilled and fracked wells release more air pollution than conventional oil 
and gas wells due to the need for heavier equipment, more energy intensive hydraulic fracturing 
operations, and increased fuel consumption.  Of particular concern are the release of nitrogen 
oxides (“NOx”) and volatile organic compounds (“VOCs”), which are key ozone precursor 
emissions.  The Denver Metro/North Front Range region, including most of Weld County, is 
already designated an ozone “nonattainment area” under the Clean Air Act due to violations of 
national ambient air quality standards.  When the Royal Gorge RMP and 1991 oil and gas FEIS 
were prepared, Weld County was not even included in an ozone nonattainment area and oil and 
gas development was not even known to be a significant source of ozone precursor emissions.   

 
• Greenhouse gas emissions/climate impacts:  Studies report that the carbon footprint of 

horizontal wells is greater than the footprint of vertical or conventional oil and gas wells.  This is 
not only due to the fact that horizontal drilling and fracking requires more energy, thereby 
requiring more fuel, equipment, etc., but also due to higher methane emissions.  A report 
published recently, for example, explains, “The GHG [greenhouse gas] footprint of shale gas is 
significantly larger than that from conventional gas, due to methane emissions with flow-back 
fluids and from drill out of wells during well completion.”  Exhibit 2, Howarth, R.W., et al. 
(2011), Methane and the greenhouse-gas footprint of natural gas from shale formations, Climatic 
Change, 106:679-690 at 688, available online at 
http://www.acsf.cornell.edu/Assets/ACSF/docs/attachments/Howarth-EtAl-2011.pdf.   Although 
this recent report related to the development of natural gas from shale, the findings are equally 
applicable to shale oil development given that oil wells also produce gas. 
 

More importantly, reports emphasize that considerable uncertainty exists around the 
environmental impacts of horizontal drilling and fracking, particularly of shale formations.  For 
example, as the Government Accountability Office (“GAO”) reported in 2012, while oil and gas 
development poses inherent environmental and public health risks, the extent of these risks 
associated with shale oil and gas development is “unknown.”  Exhibit 3, GAO, “Oil and Gas, 
Information on Shale Resources, Development, and Environmental and Public Health Risks,” 
GAO-12-732 (Sept. 2012), available online at http://www.gao.gov/assets/650/647791.pdf.  

 
At the least, this information underscores that since the adoption of the 1994 RMP and 

the 1991 oil and gas decisions, our understanding of the potentially significant impacts of oil and 
gas development in the Royal Gorge Field Office has advanced considerably.  To this end, it is 
clear that these past programmatic NEPA documents, as applied to site-specific actions such as 
the proposed leases, no longer sufficiently disclose potentially significant impacts related to oil 
and gas development such that the BLM can reasonably rely upon them in justifying a Finding of 
no Significant Impact (“FONSI”) for the proposed leasing. 

 
This is especially the case with regards to air quality.  Since the 1994 RMP FEIS and 

1991 oil and gas FEIS were prepared, the Denver Metro/North Front Range ozone nonattainment 
area was designated, the link between oil and gas development and high ozone levels has been 
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thoroughly established, and studies continue to emphasize that oil and gas development poses 
tremendous public health risks with regards to air quality.  Most recently, a study found that, 
even in the face of emission reduction rules adopted by the Colorado Department of Public 
Health and Environment, emissions from oil and gas operations are continuing to rise due to the 
increasing pace and scale of development.  See Exhibit 4, Thompson, C.R., et al. (2014), 
Influence of oil and gas emissions on ambient atmospheric non-methane hydrocarbons in 
residential areas of Northeastern Colorado, Elementa: Science of the Anthropocene, 2:000035 at 
15, available online at 
http://www.elementascience.org/article/fetchObjectAttachment.action?uri=info%3Adoi%2F10.1
2952%2Fjournal.elementa.000035&representation=PDF.  In spite of this, the BLM has yet to 
analyze and assess the Field Office-wide impacts of all oil and gas development, including 
horizontal drilling and fracking, such that it can assure that project-level decisions will not 
significantly impact the environment or otherwise assure compliance with federal air quality 
standards as required by the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. § 
1712(c)(8). 

 
Furthermore, since the 1994 RMP and 1991 oil and gas decisions were issued, other new 

national ambient air quality standards (“NAAQS”) have been adopted, including new NAAQS 
for particulate matter less than 2.5 microns in diameter (“PM2.5”), nitrogen dioxide (“NO2”), and 
sulfur dioxide (“SO2”).  See Table below.  Since these standards were adopted, the BLM has not 
analyzed or assessed the impacts of oil and gas development with in the Royal Gorge Field 
Office to these NAAQS. 
 

NAAQS Adopted Since Approval of the 1994 RMP and 1991 Oil and Gas EIS 
Pollutant Date Adopted Standard 

PM2.5 2006 35 micrograms/cubic meter 
over a 24-hour period 

PM2.5 2012 12 micrograms/cubic meter 
annually 

NO2 2010 100 parts per billion over a 
one-hour period 

SO2 2010 75 parts per billion over a one-
hour period 

 
Other significant new information casting serious doubt over the present-day adequacy of 

the 1994 RMP FEIS and the 1991 oil and gas FEIS, as well as the ability of the BLM to justify a 
FONSI for the proposed leases, includes, but is not limited to: 

 
• Information regarding impacts to species listed under the Endangered Species Act:  Since 

the preparation of the 1994 RMP FEIS and 1991 oil and gas FEIS, new decisions regarding the 
conservation of threatened and endangered species within or affected by management actions 
within the Royal Gorge Field Office have been made.  These decisions include, but are not 
limited to, the designation of critical habitat for the piping plover (67 Fed. Reg. 57,638 (Sept. 11, 
2002)) and the adoption of a final revised recovery plan for the pallid sturgeon (79 Fed. Reg. 
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12213 (March 4, 2014)).1  The BLM has not yet assessed to what extent oil and gas activities 
authorized by the RMP and the 1991 oil and gas decision impact both the piping plover’s critical 
habitat and the pallid sturgeon’s new recovery goals.  Furthermore, to our knowledge, the BLM 
has never analyzed or assessed how species listed under the Endangered Species Act, including 
the piping plover pallid sturgeon, least tern, and whopping crane are affected by water depletions 
and contamination associated with oil and gas development.2  Before the BLM can approve any 
further oil and gas development, including the proposed leases, the agency must consult with the 
U.S. Fish and Wildlife Service to ensure its actions do not jeopardize listed species or adversely 
modify any downstream critical habitat.  

 
• Information related to greenhouse gas/climate impacts and carbon costs:  Since the 

preparation of the 1994 RMP FEIS and 1991 oil and gas FEIS, new information has shed 
significantly more light on our understanding of greenhouse gas emissions related to oil and gas 
development and the role of these emissions in fueling anthropogenic climate change.  Perhaps 
most significantly is that methodologies have been developed to analyze and assess climate 
impacts associated with greenhouse gas emissions.  Notably, the social cost of carbon protocol 
has recently been developed to quantify the costs of the environmental impacts of climate change 
associated with carbon emissions.  The social cost of carbon protocol is a method for 
“estimat[ing] the economic damages associated with a small increase in carbon dioxide (CO2) 
emissions, conventionally one metric ton, in a given year [and] represents the value of damages 
avoided for a small emission reduction (i.e. the benefit of a CO2 reduction).”  Exhibit 5, U.S. 
Environmental Protection Agency (“EPA”), “Fact Sheet:  Social Cost of Carbon” (Nov. 2013) at 
1, available online at http://www.epa.gov/climatechange/Downloads/EPAactivities/scc-fact-
sheet.pdf. 
 

In 2009, an Interagency Working Group was formed to develop the protocol and issued 
final estimates of carbon costs in 2010.  See Interagency Working Group on Social Cost of 
Carbon, “Technical Support Document:  Social Cost of Carbon for Regulatory Impact Analysis 
Under Executive Order 12866” (Feb. 2010), available online at 
http://www.whitehouse.gov/sites/default/files/omb/inforeg/for-agencies/Social-Cost-of-Carbon-
for-RIA.pdf.  These estimates were revised in 2013 by the Interagency Working Group, which at 
the time consisted of 13 agencies, including the Department of Agriculture and Council on 
Environmental Quality.  See Exhibit 6, Interagency Working Group on Social Cost of Carbon, 
“Technical Support Document:  Technical Update of the Social Cost of Carbon for Regulatory 
Impact Analysis Under Executive Order 12866” (May 2013), available online at 
http://www.whitehouse.gov/sites/default/files/omb/assets/inforeg/technical-update-social-cost-
of-carbon-for-regulator-impact-analysis.pdf.  Depending on the discount rate and the year during 

                                                
1 The Final Revised Recovery Plan is available online at 
http://ecos.fws.gov/docs/recovery_plan/Pallid%20Sturgeon%20Recovery%20Plan%20First%20Revision%20signed
%20version%20012914_3.pdf.  
 
2 Although the BLM may assert that water depletions authorized by the State of Colorado will not adversely affect 
downstream species, the State has never consulted with the U.S. Fish and Wildlife Service to ensure that water 
depletions associated with oil and gas development do not jeopardize listed species under the Endangered Species 
Act.  To the extent the BLM authorizes oil and gas development that leads to water depletions, the agency is 
required to consult over this indirect impact pursuant to section 7 of the Endangered Species Act and regulations 
promulgated thereunder at 50 C.F.R. § 402. 
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which the carbon emissions are produced, the Interagency Working Group estimates the cost of 
carbon emissions, and therefore the benefits of reducing carbon emissions, to range from $11 to 
$220 per metric ton of carbon dioxide.  In July 2014, the U.S. Government Accountability Office 
confirmed that the Interagency Working Group’s estimates were based on sound procedures and 
methodology.  See Exhibit 7, GAO, “Regulatory Impact Analysis, Development of Social Cost 
of Carbon Estimates,” GAO-14-663 (July 2014), available online at 
http://www.gao.gov/assets/670/665016.pdf. 
 
 Although often utilized in the context of agency rulemakings, the protocol has been 
recommended for use in project-level decisions.  For instance, the EPA recommended that a final 
EIS prepared by the U.S. Department of State for the proposed Keystone XL oil pipeline include 
“an estimate of the ‘social cost of carbon’ associated with potential increases of GHG 
emissions.”  See Exhibit 8, U.S. EPA, Comments on Supplemental Draft EIS for the Keystone 
XL Oil Pipeline (June 6, 2011), available online at 
http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20110125/$file/20110125.PDF?OpenEleme
nt.  Furthermore, there is no indication that the social cost of carbon protocol would not be 
appropriate for project-level decisions.  As a recent ruling from the U.S. District Court for the 
District of Colorado found, there is no reason to believe that the “protocol [is] inaccurate or not 
useful” in the context of project level decisions.  High Country Conservation Advocates, et al. v. 
U.S. Forest Service, et al., F.Supp.2d---, 2014 WL 20922751 at 11 (D. Colo. 2014). 
 
 To be certain, the social cost of carbon protocol presents a conservative estimate of the 
cost of the environmental impacts of climate change.  As the EPA has noted, the protocol “does 
not currently include all important [climate change] damages.”  Exhibit 5 at 1.  As the EPA 
explained, “The models used to develop SCC [social cost of carbon] estimates do not currently 
include all of the important physical, ecological, and economic impacts of climate change 
recognized in the climate change literature because of a lack of precise information on the nature 
of damages and because the science incorporated into these models naturally lags behind the 
most recent research.”  Id.  Nevertheless, as the EPA states, “the SCC is a useful measure to 
assess the benefits of CO2 reductions,” and thus a useful measure to assess the costs of CO2 
increases.  Id. 
 
 That the environmental impacts of climate change, as reflected by an assessment of social 
cost of carbon, should be a significant consideration in agency decisionmaking, is emphasized by 
a recent White House report, which warned that delaying carbon reductions would yield 
significant economic costs.  See Exhibit 9, Executive Office of the President of the United States, 
“The Cost of Delaying Action to Stem Climate Change” (July 2014), available online at 
http://www.whitehouse.gov/sites/default/files/docs/the_cost_of_delaying_action_to_stem_climat
e_change.pdf.  
 
 In the context of oil and gas development in the Royal Gorge Field Office, this new 
information has significant ramifications.  Directly, oil and gas development releases large 
amounts of greenhouse gas emissions.  As a recent study reported, oil and gas operations in the 
Denver-Julesburg basin of Weld County release approximately 26.0 tons/hour of methane 
emissions.  See Exhibit 10, Pétron, G., et al. (2014), A new look at methane and nonmethane 
hydrocarbon emissions from oil and natural gas operations in the Colorado Denver-Julesburg 
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Basin, J. Geophys. Res. Atmos., 119, 6836-6852 at 6850. With 8,760 hours in a year, this 
amounts to 227,760 tons of methane annually from oil and gas operations just in Weld County.  
Given that methane is more potent than carbon dioxide as a greenhouse gas, this represents a 
significant amount of greenhouse gas emissions.  Indeed, given that the Intergovernmental Panel 
on Climate Change reports that the global warming potential for methane over 20 years is 86 (see 
IPCC, Climate Change 2013:  the Science Basis.  Working Group I Contribution to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change.  Cambridge University 
Press (2013) at 731, available online at http://climatechange2013.org/), this would mean total 
methane emissions would equal 19,157,360 tons.  According to the EPA’s greenhouse gas 
equivalences calculator website (http://www.epa.gov/cleanenergy/energy-
resources/calculator.html#results), this equals the total carbon emissions from 4.6 coal-fired 
power plants. 
 
 Before the BLM can approve any further oil and gas development, including the 
proposed leases, the agency must analyze and assess the greenhouse gas emissions and carbon 
costs associated with oil and gas development in the Royal Gorge Field Office. 
 

• Impacts to water quality and quantity:  As noted above, information regarding the water 
quality and quantity impacts of oil and gas development are clearer today than they were in 1994 
and 1991.  For example, as disclosed by the U.S. Forest Service in its recent Final EIS for oil and 
gas leasing on the Pawnee National Grassland, the quantity of water required to drill and frack 
wells is more well known and the potentially significant impacts to water quality have been more 
extensively documented.  These impacts were not addressed in 1991 or in 1994.  Thus, before 
the BLM can approve any further oil and gas development, including the proposed leases, the 
agency must analyze and assess water quality and quantity impacts on a Field Office-wide scale. 

 
 
The failure of the BLM to address the programmatic impacts of horizontal drilling and 

fracking prior to approving the proposed leases would be contrary to NEPA.  Given the existence 
of significant new information, the BLM must either revise or supplement the 1994 RMP FEIS 
and/or the 1991 oil and gas FEIS to address the Field Office-wide impacts of horizontal drilling 
and fracking in accordance with 40 C.F.R. § 1502.9(c)(1)(ii) before issuing the proposed leases.  
This is a perfectly reasonable expectations, especially given that the BLM has already indicated 
it intends to move forward with revising the Royal Gorge RMP and preparing a new EIS.  See 
BLM, “10-year Planning Project Schedule,” available online at 
http://www.blm.gov/style/medialib/blm/co/programs/land_use_planning.Par.98476.File.dat/New
PlanningPage.pdf.10-year.  

 
The need for the BLM to address the programmatic impacts of horizontal drilling and 

fracking before issuing the proposed leases is underscored by the requirement that the scope of 
actions analyzed under NEPA include “[c]umulative actions” and “[s]imilar actions.”  40 C.F.R. 
§ 1508.25(a)(2) and (3).  Here, the BLM has not only already approved a number of horizontal 
drilling and fracking proposals in the same area where the proposed leases are located, but is 
weighing whether to approve a number more.  Just in FY 2014, the agency approved or proposed 
to approve at least eight drilling proposals in Weld County that appear to target the development 
of shale using horizontal drilling and fracking.  See Table below.  Taking into account past 
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approvals of horizontal drilling and fracking (in FY2013, FY2012, and earlier), as well as 
reasonably foreseeable proposals, it is clear that the BLM must address these “cumulative” and 
“similar” actions in a single NEPA document in order to fully disclose potentially significant 
impacts and ensure informed decisions.   
 
 

Horizontal Drilling and Fracking Proposals Approved or Under Consideration  
by Royal Gorge Field Office.  Information from BLM’s NEPA log, available at 

http://www.blm.gov/co/st/en/BLM_Information/nepa/rgfo/rgfo_2014_nepa_archive.html. 
  

NEPA Document ID Description Proponent 

DOI-BLM-CO-F02-2014-
006 EA 

Noble DP 2 APDs (2) 
Weld County Noble Energy 

DOI-BLM-CO-F02-2014-
007 CX 

Kunzman Federal 13C-
8HZ APD 
Weld County 
T2N R66W Sec. 5 

Kerr McGee 

DOI-BLM-CO-F02-2014-
010 EA 

Razor 12-F_G_H APDs 
Weld County 
T10N R58W Sec. 12 

Whiting Oil and Gas 

DOI-BLM-CO-F02-2014-
016 EA 

Grant Salisbury and File 
APD 
Weld County 
T2N R68W Sec. 14, 32 

Encana 

DOI-BLM-CO-F02-2014-
035 EA (DRAFT) 

North Platte Fed 22 APD 
Weld County 
T5N R63W Sec. 22 

Bonanza Creek 

DOI-BLM-CO-F02-2014-
038 EA 

Horsetail 10 and 13 
APDs 
Weld County 
T10N R57W Sec. 10, 13 

Whiting Oil and Gas 

DOI-BLM-CO-F02-2014-
053 CX 

Razor Fed 30K APDs 
Weld County 
T8S R79W Sec. 16 

Whiting Oil and Gas 
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DOI-BLM-CO-F02-2014-
0074 EA 

Whiting Razor 29L, 30J, 
30L, 3O0 APD 
Weld County 
T10N R58W Sec. 29, 
30, 32 

Whiting Oil and Gas 

 
At least, this significant information indicates that the agency cannot proceed to approve 

the proposed leases with a FONSI unless and until the BLM fully analyzes the direct, indirect, 
and cumulative impacts of horizontal drilling and fracking in the Royal Gorge Field Office, 
including impacts of past present, and reasonably foreseeable applications for permits to drill 
(“APD”) approvals, oil and gas leasing, and other oil and gas development activities, and 
demonstrates that such impacts are not significant. 

 
Although the BLM may assert that it is speculative whether the proposed leases will be 

developed using horizontal drilling and fracking techniques, such an assertion is undermined by 
the fact that extensive shale oil and gas development is already occurring in the areas where the 
proposed leases are located.  Development for oil and gas in general is far from speculative, as 
evidenced by the maps attached to the draft EA, which show extensive numbers of existing wells 
and producing federal leases in close proximity to the proposed leases.  The fact that the BLM 
has not proposed to condition issuance of the proposed leases with stipulations allowing the 
agency to prohibit development in response to future programmatic analyses indicates that the 
proposed leasing decision here represents an irreversible and irretrievable commitment of 
resources (i.e., namely the conveyance of the right to develop federal minerals) underscores that 
the agency cannot proceed to lease without addressing significant new information regarding the 
programmatic impacts of oil and gas development in the Field Office. 
 
2. The BLM Has not Ensured Conformity with the Clean Air Act 
 

Many of the proposed leases lie in the Denver Metro/North Front Range ozone 
nonattainment area, a region encompassing nine Colorado counties—Adams, Arapahoe, 
Boulder, Broomfield, Denver, Douglas, and Jefferson, as well as large portions of Larimer and 
Weld—that is currently our of compliance with the NAAQS.  This area has struggled for years to 
maintain compliance with the NAAQS, largely due to unchecked oil and gas development in the 
region.  Even now, although the region faces a December 31, 2015 deadline to demonstrate 
compliance with the current NAAQS, all indications are that the region will not come into 
compliance given that monitors throughout region, including in Boulder, Fort Collins, Greeley, 
and near Denver, have recorded exceptionally high ozone levels over the past three years.  

 
In enacting the Clean Air Act, Congress included a provision to assure that federal 

activities cannot thwart state efforts to reduce dangerous air pollutants, called “general 
conformity.”  See 42 U.S.C. § 7506.  In the case of the proposed leases, the BLM asserts that its 
action does not trigger general conformity requirements.  This is based on an erroneous 
interpretation of the Clean Air Act and indicates that the BLM’s proposed leasing will continue 
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to fuel dangerous levels of ozone pollution in the region, jeopardizing public health and well-
being.3 
 

The Clean Air Act states that, “No department, agency, or instrumentality of the Federal 
Government shall engage in, support in any way or provide financial assistance for, license or 
permit, or approve, any activity” that does not conform to an approved state air quality 
implementation plan. 42 U.S.C. § 7506(c)(1). “The assurance of conformity . . . shall be an 
affirmative responsibility of the head of such . . . agency.” To ensure conformity, agency actions 
must not “cause or contribute to any new violation of any [air quality] standard” or “increase the 
frequency or severity of any existing violation of any standard in any area.” Id. § 7506(c)(1)(B). 
This statute is very broadly applicable.  
 

Pursuant to Clean Air Act regulations and the Colorado State Implementation Plan 
(“SIP”), the BLM is prohibited from undertaking any activity in a nonattainment area that does 
not conform to an applicable SIP.  See 40 C.F.R. § 93.150(a); see also Colorado SIP at Air 
Quality Control Commission Regulation No. 10, Part A (see also 64 Fed. Reg. 63,206 (Nov. 19, 
1999), approving Colorado SIP incorporating 40 C.F.R. § 51, Subpart W (1994)).  Specifically, 
the BLM must make a general conformity determination for any activity authorized in an ozone 
nonattainment area that has direct and indirect emissions of VOCs or NOx that exceed 100 
tons/year.  See 40 CFR § 93.153(b)(1). Direct emissions are defined as those emissions that are 
caused or initiated by the Federal action and occur at the same time and place as the action.  
Indirect emissions are defined as those emissions that are caused by the Federal action, but may 
occur later in time or distance, and are reasonably foreseeable, and which the Federal agency can 
practically control and will maintain control over.  See 40 C.F.R. § 93.152.  To demonstrate 
conformity, the agency must follow the procedures at 40 CFR §§ 93.158 and 93.159.  See 40 
CFR §§ 93.150(b). 
 

In the EA, BLM recognizes that it “must demonstrate that the proposed action meets the 
requirements of the General Conformity rule.” EA at  3.4.1.1. BLM further recognizes that the 
future development of leases offered as a result of the proposed action “will result in emissions 
of [ozone forming pollutants].” Id. Unfortunately, BLM then asserts that it will not analyze 
whether the proposed action is in conformity with the SIP, instead promising to do so in 
subsequent analyses.  
 

The basis for kicking the can down the road is that BLM believes that the proposed 
project “would not result in any direct emissions of air pollutants.” As BLM must know, direct 
emissions alone are not the basis for a requirement to perform a conformity determination. A 
general conformity determination is required if indirect emissions would exceed 100 tons per 
year of target pollutants. 40 CFR § 93.153(b)(1).  Indirect emissions are defined as those: 

 
(1) That are caused or initiated by the Federal action and originate in the same 
nonattainment or maintenance area but occur at a different time or place as the action;  

                                                
3 In late 2014, based on the best available science and to fully protect public health from dangerous air pollution, 
EPA proposed lowering the ozone NAAQS standard even further, from 0.075 parts per million to as low as 0.065 
parts per million. The danger of ozone pollution to the population might be far worse than currently acknowledged. 
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(2) That are reasonably foreseeable;  
(3) That the agency can practically control; and  
(4) For which the agency has continuing program responsibility.  

 
40 C.F.R. § 93.152. Leasing is clearly a cause of future project emissions – if there are no leases, 
there are no new emissions. Those emissions are caused and initiated by the proposed action. 
They originate in the same nonattainment area, but simply at a later time. They are reasonably 
foreseeable as BLM acknowledges in the EA. See, e.g. 3.4.1.1, Table 3.4.1.1-7; see also 
Attachments F and G.4  BLM can practically control those emissions in a number of ways 
including, but not limited to, by choosing not to lease certain areas or by including stipulations 
that require limits on emissions or emitting practices. The agency has continuing program 
responsibility for those emissions, both through subsequent APD actions and ongoing inspection 
and enforcement oversight.  
 

All evidence supports the fact that the proposed leasing is a federal action that will 
produce—whether directly or indirectly—NOx and/or VOC emissions that are likely to exceed 
de minimis.  To this end, the agency must provide an accurate emissions inventory to the public 
and the decision-maker and perform a conformity determination. The preferred alternative will 
certainly show an emissions level above de minimis, requiring a general conformity 
determination.5  The proposed action cannot proceed until this occurs. 
 

The requirement to perform a conformity determination at the time of leasing is not only 
obvious from a reading of the black letter of the law, but is in perfect synch with the spirit of that 
law. Congress intended a very broad application of the conformity provision to prevent the 
federal government from tying states’ hands when it came to attainment of air quality standards. 
No agency “shall engage in [or] support in any way . . . any activity” that does not conform to a 
SIP. Further, meeting this requirement requires an “assurance of conformity” which is “the 
affirmative responsibility” of the BLM. Leasing public minerals for development is surely 
engaging in an activity or supporting an activity that will lead to an increase in emissions of 
ozone precursors.  
 

Further, it seems clear that it was not Congress’ intent that BLM could forego analysis of 
ozone emissions in a nonattainment area until the last possible moment, then carve up those 
emissions inventories by reducing analysis to a well-by-well basis. The end result of such a 
process could be that no one well ever exceeded de minimis levels, but the tens of thousands in 

                                                
4 Attachment G was not actually attached to the EA.  We submit that the failure to ensure the availability of 
Appendix G renders the BLM’s public notice and involvement requirements inadequate under NEPA. NEPA 
regulations stress that agencies must “insure that environmental information is available to public officials and 
citizens before decisions are made and before actions are taken” that the “information must be of high quality” and 
that “[a]ccurate scientific analysis, expert agencies comments, and public scrutiny are essential to implementing 
NEPA.”  40 C.F.R. § 1500.1(b).  By failing to provide Attachment G for public scrutiny, the BLM is preventing the 
public from scrutinizing a key source of environmental information, raising valid questions over whether the agency 
is relying on high quality and accurate information. 
 
5 For example, Table 3.4.1.1-7 seems to indicate that production from a conventional well will result in about 6.67 
tons of VOCs. Thus, a mere 16 wells would result in more than 100 tons of VOCs, the de minimis level requiring a 
general conformity determination. 
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the nonattainment area, with thousands more being approved every year, could make attainment 
of the ozone standard by the State of Colorado simply impossible. A conformity determination 
needs to be performed now because it is required by the Clean Air Act and required to assure that 
Coloradoans do not have to breathe even more dangerous air pollution. 
 

BLM offers up several counters to the above argument, none of which absolve the agency 
from its requirements under the Clean Air Act. First BLM argues that because the proposed 
action is “similar to” an exempted action, the proposed action is also exempt. That argument is 
incorrect on its face. An action is exempt if it meets the definition for exemption, not if it is 
merely “similar to” an exempted action. The exemption in question is for “[t]ransfers of 
ownership, interests, and titles in land, facilities, and real and personal properties, regardless of 
the form or method of the transfer.” 40 C.F.R. § 93.153(c)(2)(xiv). Of course, the problem BLM 
faces with this argument is that the proposed action does not result in the transfer or ownership 
of anything to anyone.  A lease does not convey ownership, interest, or title.  A lease simply 
conveys a right to use publicly owned oil and gas and the right of the lessee to occupy to develop 
oil and gas.  The United States of America retains ownership, interest, and title in the minerals at 
issue, and therefore leasing does not meet the exemption set forth at 40 C.F.R. § 
93.153(c)(2)(xiv).   
 

BLM’s second attempt at sidestepping their conformity responsibilities comes through 
the claim that future indirect emissions are not reasonably foreseeable. BLM suggests that 
because we don’t know who may bid on or win lease parcels, including the number of 
individuals involved, future emissions are not reasonably foreseeable. It is hard to know how to 
respond to this argument other than to say that emissions of ozone precursors from oil and gas 
development are completely independent of the names or number of individuals responsible for 
that development.  
 

In another “not-reasonably-foreseeable” argument, BLM claims that if or how lease 
parcels will be developed is so speculative that it is impossible to determine whether emissions 
might exceed de minimis levels. Therefore, according to BLM, a reasonably foreseeable 
emission inventory cannot be produced. Evidence to the contrary is abundant.  
 

First, the very basis of this lease sale is that potential buyers have gone to the trouble of 
assessing these very parcels for sale and have nominated them with that intent. There is no 
incentive to do so unless they intend to develop these parcels. Further, BLM has produced a 
document whose very name underlies any claim of unforeseeability. On March 12, 2012, BLM 
published a its RFDS for the Royal Gorge Field Office. The document has divided the Royal 
Gorge area into eight different categories of oil drilling potential based on the number of wells 
per township that any given area could support. RFDS at 26. This system allows BLM to project 
a future number of wells to be developed with what the agency demonstrates is a high level of 
precision – 12,355 wells over the next 20 years. Id. at 27. Further, BLM is then able to break 
down its estimate for the number of wells to be drilled inside and outside of the air quality non-
attainment area. Id. at 28-29. A similar break out is provided for lands managed by BLM and by 
the Forest Service. Id. at 29. Not just well numbers, but specific production numbers are also 
found to be reasonably foreseeable. Finally, a specific, detailed projected emissions inventory 
has been prepared for seven lease parcels. EA at 3.4.1.1. BLM offers no rationale as to why 
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specific detailed emissions estimates are reasonably foreseeable on these seven parcels but not 
for the rest of the parcels to be leased. 

 
That the BLM can analyze and assess reasonably foreseeable emissions associated with 

leasing is underscored by the agency’s own analysis and assessment of emissions associated with 
the proposed reinstated lease parcels.  See EA at Attachment F.  If the BLM can analyze and 
assess potential emissions associated with the proposed reinstated lease parcels, there is no 
reason the agency cannot also analyze and assess potential emissions associated with the 42 
proposed lease parcels. 
 

The third attempt to support a lack of reasonable foreseeability is based on BLM’s claim 
that the proposed action is “similar to” Initial Outer Continental Shelf (“OCS”) lease sales. This 
is a specific activity defined by regulation to involve potential emissions that are not reasonably 
foreseeable. 40 C.F.R. § 93.153(c)(3). There is no basis for BLM to assert that this exemption 
shields the proposed leases at issue here.  For one thing, EPA could have included all lease sales 
in the exemption—not just outer continental shelf lease sales—when writing its regulations, but 
did not. Clearly, onshore oil and gas leases were not included.  Finally, the regulation clearly 
states that the exemption applies only to OCS lease sales “which are made on a broad scale.”  
The proposed leases have not been made on a “broad scale,” but rather are explicitly identified 
parcels with potential oil and gas development.  The exemption at 40 C.F.R. § 93.153(c)(3) has 
no applicability to the proposed leases. 
 

The final of BLM’s three arguments claiming exemption from the conformity 
requirements is based on 40 C.F.R. § 93.153(d)(1), which states: 
 

Notwithstanding the other requirements of this subpart, a conformity determination is not 
required for the following Federal actions (or portion thereof):  
 

(1) The portion of an action that includes major or minor new or modified 
stationary sources that require a permit under the new source review (NSR) program 
(Section 110(a)(2)(c) and Section 173 of the Act) or the prevention of significant 
deterioration program (title I, part C of the Act).  

 
From the face of the regulation it is clear that this exemption only applies to those portions of the 
proposed action that will require a NSR or PSD permit. Fair enough. However, a number of 
activities related to the development of oil and gas are not subject to NSR or PSD permitting 
requirements, including fugitive emission sources (e.g., equipment leaks, well completions, etc.), 
stationary sources subject to state-only air quality rules, and non-road mobile sources, including 
drilling rigs.  The BLM does not identify these sources of emissions or otherwise explain why a 
conformity determination is not required in light of the fact that its decision will authorize 
actions that will not require NSR or PSD permits. 
 

Neither Congress in enacting the conformity statute, nor EPA in writing the regulations 
that govern that statute, have provided the Royal Gorge Field Office with an exemption from 
demonstrating that the proposed project does not make air that is already unhealthy for Colorado 
even more dangerous. Before project approval, BLM must demonstrate conformity with the 
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Clean Air Act and the Colorado SIP. 
 
 
3. The EA Does not Adequately Analyze and Assess Other Air Quality Impacts 
 
 The EA appears to fall short of adequately analyzing and assessing air quality impacts in 
several regards.  To begin with, the BLM does not actually analyze and assess reasonably 
foreseeable emissions associated with development the proposed leases.  As explained earlier, 
this is a major oversight as the agency clearly has the ability to estimate emissions based on 
projected development, as evidenced by the analysis Attachment F and the agency’s own RFDS.      
does not appear as if total emissions associated with the development of the Antelope wells were  
 
 We are further concerned that it appears there is no actual analysis and assessment of 
impacts to the 1-hour NO2 NAAQS, the 24-hour PM2.5 NAAQS (including secondary PM2.5 
impacts formed from PM2.5 precursors NOx and SO2), and the annual PM2.5 NAAQS.  Again, the 
BLM appears to assert that development is speculative and that no analysis is required.  
However, emissions of pollutants that cause or contribute to NO2 and PM2.5 are a reasonably 
foreseeable consequence of issuing the proposed leases and thus an actual analysis and 
assessment of air quality impacts is required to support any FONSI. 
 
 
4. The BLM has not Adequately Analyzed and Assessed Climate Impacts 
 

As discussed earlier, the BLM has not addressed the climate impacts of carbon pollution 
associated with oil and gas development.  Notably, the agency has not assessed impacts in the 
context of social cost of carbon at the programmatic level.  However, the BLM also fails to 
address social cost carbon at the project level in the case of the proposed leases, further 
undermining the agency’s claim that impacts will not be significant under NEPA. 
 

The assessment of the social cost of carbon begins with an assessment of greenhouse 
gases that might be emitted by the project. Unfortunately, no such assessment was reported in the 
draft EA. This itself is a shortcoming that must be addressed in a rewritten EA. BLM appears to 
argue that, since the actual level of drilling cannot be known with a degree of certainty at the 
leasing stage, BLM’s responsibilities for analyzing and assessing impacts is lifted. This is 
incorrect. BLM knows that oil will be produced from this leasing decision and greenhouse gas 
emission will also result. The only question is the likely range of production that should be 
analyzed. After all, NEPA requires such assessments at the earliest opportunity. 
 

For example, when it comes to assessing the no action alternative, BLM is comfortable in 
assuming that the alternative may result in a reduction in production of oil and gas. EA at 3.2. 
The EA acknowledges that selection of the no action alternative would be accompanied by a 
reduction in project emissions. Id. Nonetheless, BLM fails to make any attempt to quantify these 
emissions. This is odd. As BLM acknowledges, it has nearly a century of experience of leasing 
public minerals to private developers. BLM knows exactly how many acres of public mineral 
estate are to be leased. BLM has estimates for the number of wells per acre in each of several 
areas where public minerals will be leased. BLM has data on the amount of oil and gas that have 
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been produced from wells on previous lease parcels for each of these areas. See, e.g. 3.4.1.1, 
Table 3.4.1.1-7, Attachment G. Nonetheless, BLM fails to take the next logical step and estimate 
the number of wells that could be drilled and the amount of oil and gas that could be produced 
from each of these wells and therefore from the proposed project as a whole. From there, it is 
quite simple to estimate greenhouse gas emissions.  

 
Indeed, the agency appears to have completed such an analysis with regards to the seven 

lease parcels that the BLM intends to reinstate.  As Attachment F to the EA demonstrates, the 
BLM can reasonably estimate likely development scenarios (including high and low scenarios) 
and estimate emissions on a per well basis, including emissions of the greenhouse gases 
methane, carbon dioxide, and nitrous oxide.  It is unclear why the BLM cannot apply the same 
methodology to the 42 other proposed lease parcels, especially given that many of these parcels 
are in the same vicinity as the parcels proposed for reinstatement.  
 

There is absolutely no information or analysis suggesting certainly could and should 
provide a reasonable estimate, including a range of potential emissions if necessary.  Given that 
the BLM has projected future development through its most recent RFDS, the agency is clearly 
capable of estimating reasonably foreseeable development and associated greenhouse gas 
emissions.  With an estimate of the reasonable range of production and resulting greenhouse 
emissions from the proposed project, BLM could then simply calculate the social cost of carbon.  
 

The requirement to analyze the social cost of carbon is supported by the general 
requirements of EPA specifically supported in federal case law, and by a 2009 Executive Order. 
 

NEPA requires agencies to take a “hard look” at the consequences of proposed agency 
actions. 42 U.S.C. § 4321 et seq.; Morris v. U.S. Nuclear Regulatory Commission, 598 F.3d 677, 
681 (10th Cir. 2010). Consequences that must be considered include direct, indirect, and 
cumulative consequences. 40 C.F.R. §§ 1502.16, 1508.7, 1508.8. A cumulative impact is the 
“impact on the environment which results from the incremental impact of the action when added 
to other past, present, and reasonably foreseeable future actions regardless of what agency 
(Federal or non-Federal) or person undertakes such other actions. Cumulative impacts can result 
from individually minor but collectively significant actions taking place over a period of time.” 
40 C.F.R. § 1508.7.  Analysis of site-specific impacts must take place at the lease stage and 
cannot merely be deferred until after receiving applications to drill. See New Mexico ex rel. 
Richardson v. Bureau of Land Management, 565 F.3d 683, 717-18 (10th Cir. 2009); Conner v. 
Burford, 848 F.2d 1441 (9th Cir.1988); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1227 
(9th Cir.1988).  Any NEPA analysis of a fossil fuel development project that fails to use the 
government-wide protocol for assessing the costs to society of carbon emissions from the 
proposed action has failed to take the legally required “hard look.” 
 

Courts have ordered agencies to assess the social cost of carbon pollution, even before a 
federal protocol for such analysis was adopted. In 2008, the Ninth Circuit Court of Appeals 
ordered the National Highway Traffic Safety Administration (“NHTSA”) to include a monetized 
benefit for carbon emissions reductions in an EA prepared under NEPA. Center for Biological 
Diversity v. National Highway Traffic Safety Administration, 538 F.3d 1172, 1203 (9th Cir. 
2008). NHSTA had proposed a rule setting corporate average fuel economy standards for light 
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trucks. A number of states and public interest groups challenged the rule for, among other things, 
failing to monetize the benefits that would accrue from a decision that led to lower carbon 
dioxide emissions. NHTSA’s EA had monetized the employment and sales impacts of the 
proposed action. Id. at 1199. The agency argued, however, that valuing the costs of carbon 
emissions was too uncertain. Id. at 1200. The court found this argument to be arbitrary and 
capricious. Id. The court noted that while estimates of the value of carbon emissions reductions 
occupied a wide range of values, the correct value was certainly not zero. Id. It further noted that 
other benefits were monetized by the agency although also uncertain. Id. at 1202. 
 

More recently, a federal court has done likewise for a proposed coal lease modification.  
That court began its analysis by recognizing that a monetary cost-benefit analysis is not 
universally required by NEPA. High Country Conservation Advocates v. U.S. Forest Service, ---
F.Supp.2d---, 2014 WL 2922751  (D.Colo 2014), citing 40 C.F.R. §  1502.23. However, when an 
agency prepares a cost-benefit analysis, “it cannot be misleading.” Id. at 3 (citations omitted). In 
this case, the NEPA analysis prepared by federal agencies, like the case above, included a 
quantification of benefits of the project. The quantification of the social cost of carbon, although 
included in earlier analyses, was omitted in the final NEPA analysis. Id. at 19. Those federal 
agencies then relied on the stated benefits of the project to justify project approval. This, the 
court explained, was arbitrary and capricious. Id. Such approval was based on a NEPA analysis 
with misleading economic assumptions, an approach long disallowed by courts throughout the 
country. Id. at 19-20. It should be noted that a general acknowledgement in the EA that the 
proposed action would release carbon pollution, which adds to the impacts of global warming 
was not enough; nor did an accurate accounting of the likely emission of those greenhouse gases 
suffice. The social cost of carbon had to be included.  
 

In addition to case law, Executive Order 13514 makes the “reduction of greenhouse gas 
emissions a priority for federal agencies.” E.O. 13514, Preamble. The reduction of emissions 
includes emissions from both direct and indirect activities. Section 1. This Executive Order 
requires that, “[i]n order to create a clean energy economy that will increase our Nation’s 
prosperity, promote energy security, protect the interests of taxpayers, and safeguard the health 
of our environment,” it is the “policy of the United States” that agencies “shall prioritize actions 
based on a full accounting of both economic and social benefits and costs.” Section 1. When 
quantifying greenhouse gas emissions, the Department of the Interior is specifically instructed to 
“accurately and consistently quantify and account for greenhouse gas emissions” from sources 
controlled by the Department, including “emissions of greenhouse gases resulting from Federal 
land management practices.” Section 9(a). The results of quantifying emissions from proposed 
federal land management actions, of fully accounting for all economic and social costs and 
benefits of those proposed actions, and the resulting prioritization of actions based on this 
quantification and accounting must be fully disclosed on publically available websites. Section 1.  
 
 Since the preparation of the 1994 RMP FEIS and 1991 oil and gas FEIS, new information 
has shed significantly more light on our understanding of greenhouse gas emissions related to oil 
and gas development and the role of these emissions in fueling anthropogenic climate change.  In 
the context of oil and gas development in the Royal Gorge Field Office, this new information has 
significant ramifications.  Directly, oil and gas development releases large amounts of 
greenhouse gas emissions.   
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 Before the BLM can approve any further oil and gas development, including the 
proposed leases, the agency must analyze and assess the greenhouse gas emissions and carbon 
costs associated with oil and gas development in the Royal Gorge Field Office. BLM fails both 
to describe the devastating impacts of climate change and to draw the necessary connection 
between this project and increased climate impacts and costs. Had BLM estimated possible 
project emissions, application of the social cost of carbon protocol might arrive at estimated 
costs to society of tens to hundreds of millions of dollars over the life of the project. These costs 
must be estimated and used to inform whether this project fosters and encourages both the 
orderly and economic development of public mineral resources. Thus, the EA must be rewritten 
to analyze the social cost of carbon.  
 

Please note that we are not calling on BLM to perform a cost-benefit analysis of the 
project, but rather for the agency to estimate the social cost of carbon as one input to a finding 
that the project does or does not foster and encourage orderly and economic development of 
public mineral resources, or otherwise pose significant impacts. Note also that the social cost of 
carbon protocol is in no way restricted to use in assessing the social cost of carbon for 
regulations alone. In fact, the Federal Energy Regulatory Commission (FERC) recently issued an 
environmental impact statement analyzing the proposed Constitution natural gas pipeline in 
Pennsylvania and New York, in which the agency applied the social cost of carbon. It is hard to 
understand how one agency of the federal government felt it was necessary to assess the social 
cost of carbon for a conveyance of fossil fuels, but another agency claims the protocol is 
inappropriate for assessing the extraction of fossil fuels, especially given the requirements of 30 
U.S.C. § 21A. 
 
 
5. The Purpose and Need for the proposed project as stated are not allowed under the 

Mineral Leasing Act and the requirements of the Act have not been met. 
 

Under 30 U.S.C. § 21a, it is the responsibility of the Secretary of the Interior to foster and 
encourage “the orderly and economic development” of oil and gas mineral resources and to help 
to assure satisfaction of environmental needs. This is the ongoing federal mineral development 
policy of the U.S., as explicitly directed by Congress. The Secretary does not have the discretion 
to change this policy. Therefore, under the Mineral Leasing Act (“MLA”), BLM cannot lease 
public lands for oil and gas development unless the Secretary has found that such leasing both 
fosters and encourages both the orderly and the economic development of oil and gas mineral 
resources and helps to assure the satisfaction of environmental needs. The Secretary has not 
made those required findings for the proposed project and has stated a Purpose and Need for the 
proposed project that is contrary to U.S. mineral leasing policy. 
 

An analysis of whether federal oil and gas mineral development fosters and encourages 
orderly and economic development of resources while helping to assure satisfaction of 
environmental needs could be done in a stand-alone analysis. Alternatively, it might be more 
efficiently accomplished through the NEPA process. While such an analysis could, at least 
conceivably, be performed for each proposed development action, each approval of a permit to 
drill, each leasing decision, each pipeline decision, it might more efficiently be accomplished on 
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a programmatic basis. Unfortunately, unlike its coal development program, the Department of 
the Interior has never reviewed its U.S. oil and gas development program under NEPA, and has 
never assessed whether the oil and gas development program as a whole fosters and encourages 
orderly and economic development of resources while helping to assure satisfaction of 
environmental needs. 
 

Given that the Department is legally required to follow federal leasing policy 
prescriptions from 30 U.S.C. § 21a and, we believe, is further required to assess programmatic 
impacts to the human environment through a programmatic EIS, we call on the Department to 
place a moratorium on the approval of all new oil and gas development projects, including the 
proposed project, until completion of a programmatic EIS of the federal oil and gas leasing 
program that would include a programmatic assessment of the requirements of 30 U.S.C. § 21a. 
If the Department ignores this request, and since neither a programmatic EIS nor programmatic 
assessment under 30 U.S.C. § 21a have occurred, individual proposed oil and gas development 
projects, including all leasing, drilling, and pipeline decisions, must analyze whether each 
proposed project fosters and encourages orderly and economic development of public resources 
while helping to assure the satisfaction of environmental needs. Even on a project-by-project 
basis, the most efficient means for accomplishing this requirement is probably through the NEPA 
process. 
 

Such assessment has not occurred here. This EA does not tier to any assessment of 
federal leasing policy requirements under 30 U.S.C. § 21A. Neither the RFD nor the RMP 
include any such assessment. In fact, far from analyzing whether the proposed project fosters and 
encourages the orderly and economic development of oil and gas mineral resources, the EA 
includes no meaningful economic analysis at all.  
 

In calling for an orderly development of federal mineral resources, Congress makes clear 
that a disorderly development of federal mineral resources is possible but not allowed. Likewise, 
in calling for an economic development of federal mineral resources, Congress makes clear that 
an uneconomic development of federal mineral resources is possible but not allowed. Finally, 
Congress makes clear that development of federal mineral resources could be done in a fashion 
that does not help to assure satisfaction of environmental needs. Development of this nature is 
also not allowed. The Secretary has failed to demonstrate that the proposed development is 
orderly development, is economic development, and helps assure satisfaction of environmental 
needs. The project cannot be approved until these findings are made. 
 

Any suggestion that development at the lease stage is too speculative and therefore 
analysis of the policy requirements of 30 U.S.C. § 21a must wait until individual applications to 
drill are analyzed makes no sense. The MLA specifically requires orderly development. The 
Department would be unable to assure orderly development if its level of analysis of orderliness 
includes no more than a succession of individual applications to drill individually analyzed and 
approved. “Orderly” means neatly and methodically arranged. A single application to drill must 
fit into a greater mineral resource development scheme that must be shown to be neatly and 
methodically arranged, as Congress has required. With the Department unable to assure orderly 
and economic development at the application to drill level, if the leasing level of analysis is in 
fact too speculative for such analysis, it must then take place at a still higher grain of analysis. 
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This again is why we believe that a finding of orderly and economic development should happen 
on the programmatic level for the entire oil and gas development program. In any case, there is 
nothing in the record for this decision that demonstrates that this decision is part of a scheme of 
development that has been found to be both neatly and methodically arranged and economic. 
 

BLM has instead arranged its oil and gas development program, including the proposed 
project, almost exclusively on the basis of unaffiliated private speculators and developers 
individually asking for particular parcels of public minerals to be leased. This development 
scheme is no more than a reflection of the pell-mell desires of individual industry actors. There is 
nothing orderly about it. As per 30 U.S.C. § 21a, BLM cannot sell leases to private individuals 
and companies solely because individuals and companies have asked that public minerals be sold 
unless it first finds that such development is orderly, economic, and helps to assure the 
satisfaction of environmental needs. 
 

The “Purpose” of the proposed project is acknowledged to be no more than to “consider” 
opportunities for private development of public resources as proposed by private individuals. EA 
at 1.3. The “Need” for the project is to “respond” to nominations of public resources for private 
development. Id. Although the “Need” is said to include consistency with the Mineral Leasing 
Act, the need to show that mineral leasing development is orderly, that it is economic, and that it 
helps to assure satisfaction of environmental needs are not acknowledged. In fact, as mentioned 
above, BLM has failed to include any meaningful economic analysis of the proposed project in 
the EA. Not only must economic impacts be assessed under the MLA, such impacts are widely 
acknowledged as significant impacts to the human environment, as defined by NEPA. Such 
impacts must be assessed whether perceived as adverse or beneficial by the agency. Thus, failure 
here to include meaningful economic analysis is a violation of both the MLA and NEPA and 
must be corrected in a rewritten EA. In a new EA, the Purpose and Need for the project must be 
rewritten to do more than merely seek to respond to private requests for the development of 
public resources. The Purpose and Need must include the requirement that any proposed 
development fit into a scheme of orderly and economic development as analyzed by the 
Secretary. 
 
 
5. The BLM Must Address the Programmatic Impacts of its Onshore Oil and Gas 

Management Program 
 
 Finally, we are concerned that the BLM is moving to lease the proposed parcels before 
analyzing and assessing the programmatic impacts of leasing and managing onshore oil and gas 
development under NEPA.  As discussed earlier, the BLM is obligated to address cumulative and 
similar actions under NEPA.  See 40 C.F.R. § 1508.25(a)(2) and (3).  Here, we are concerned 
that the BLM is not addressing the broader environmental impacts, particularly climate impacts, 
associated with its programmatic onshore oil and gas management actions, which are both 
cumulative and similar, prior to approving the proposed Royal Gorge Field Office leases. 
 
 The need for the BLM to address similar and cumulative impacts is underscored by the 
fact that the BLM has approved and is proposing to approve numerous leasing, drilling, and 
other related proposals, including, but not limited to:  onshore oil and gas leasing in other states, 
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including Montana, New Mexico, Utah, and Wyoming; APD approvals in other states; plans of 
development in other states, including in other parts of Colorado, Montana, New Mexico, Utah, 
and Wyoming; and other related actions, including Resource Management Plan revisions and 
amendments.   
 
 It is especially appropriate to address the impacts of these similar and cumulative actions 
in terms of greenhouse gas/climate impacts.  Taken together, these actions indicate that the 
climate implications of the BLM’s onshore oil and gas leasing program likely pose significant 
impacts to the environment, necessitating the preparation of a programmatic EIS before the 
agency can approve the proposed leases. 
 
 

In light of the aforementioned concerns, it is clear that the BLM cannot proceed to 
approve or reinstate the proposed leases.  Not only has the agency not prepared sufficient 
programmatic environmental analysis to address the impacts of horizontal drilling and fracking, 
as well as overall oil and gas development, within the Royal Gorge Field Office, but the BLM 
has fallen short of adequately analyzing and assessing impacts under NEPA.  Thus, the BLM is 
fully empowered to reject the proposed oil and gas leases, including reinstating the proposed 
leases. 

 
 Sincerely, 
 
 
 
 Jeremy Nichols 
 Climate and Energy Program Director 
 WildEarth Guardians 
 1536 Wynkoop, Suite 310 

Denver, CO 80202 
(303) 437-7663 
jnichols@wildearthguardians.org 


