
 
  

 

 
April 23, 2017 
 
By Electronic Mail 
 
BLM Miles 
City Field Office, Attn: Irma Nansel 
111Garryowen Road,  
Miles City, MT 59301 
BLM_MT_MCFO_SCCEIS@blm.gov 
 
 
Re: Spring Creek Mine Scoping Comments for Lease Modification to Coal Lease MTM-

94378 
 
Dear Ms. Nansel:  
 
 WildEarth Guardians (“Guardians”) submits the following comments on the Bureau of 
Land Management’s (“BLM’s”) proposal to prepare an environmental impact statement (“EIS”) 
to evaluate the potential impacts of four actions related to expanded coal mining at the Spring 
Creek Mine in Big Horn County, Montana.  See 81 Fed. Reg. 90,380 (Dec. 14, 2016).  These 
actions include the sale and issuance of a new coal lease, MTM-105485, the modification of 
existing federal coal lease MTM-94378, and an amendment to a land use plan and a land use 
lease to facilitate the overall expansion of the mine.  In total, the proposal would open the door 
for more than 205 million tons of new coal mining. 
 

We request the BLM reject the new coal lease and lease modification, and instead focus 
on ensuring the Spring Creek mine is shut down and expeditiously reclaimed and restored to its 
original conditions.  The Agency must deny any new coal leasing if, for environmental or other 
reasons, it would be contrary to the public interest.  See 43 C.F.R. § 3425.1-8(a).  Here, there are 
a number of signs that issuance of the proposed lease would not be in the public interest.  What’s 
more, issuance of the proposed lease modification appears completely legally unjustified. 
 

The Spring Creek Mine is a massive strip mine located in Montana approximately 35 
miles north of Sheridan, Wyoming.  The mine is permitted to produce up to 30 million tons of 
coal annually, although the average production rate is 18 million tons per year.  The mine 
currently ranks as the seventh largest coal mine in the U.S. based on annual production.  Coal 
from Spring Creek fuels power plants as far west as Arizona and Washington and as far east as 
Michigan and Minnesota.  According to the U.S. Energy Information Administration (“EIA”), 



 2 

six power plants burned coal from the Spring Creek mine in 2016.  See Table below. 
 

Power Plants Fueled by Coal from Spring Creek Mine in 2016 (data from EIA Form 923 
report, available online at http://www.eia.gov/electricity/data/eia923/). 

 
Power Plant State 

BRSC Shared Storage MI 
Clay Boswell MN 
Coronado AZ 
Presque Isle MI 
Stanton ND 
Transalta Centralia Generation WA 

 
 
 Additionally, Cloud Peak exports coal from Spring Creek through ports in the Pacific 
Northwest. The company is also attempting to secure new port capacity in Bellingham, 
Washington in order to increase its export quantities.1   
 

Because of its size, production levels, and the extent to which the mine fuels coal-fired 
power plants in the U.S. and abroad, the Spring Creek mine plays a major role in contributing to 
greenhouse gas emissions and climate change.  The BLM estimates that coal in the Powder River 
Basin produces 1.659 metric tons of carbon dioxide for every ton of coal burned.2  This means 
that in 2016 alone, the Spring Creek mine’s 10.25 million tons of production yielded more than 
17 million metric tons of carbon dioxide emissions.  According to the U.S. Environmental 
Protection Agency’s (“EPA’s”) greenhouse gas equivalency calculator, this equals the amount of 
greenhouse gas emissions released by more than 3.59 million cars annually.3 

 
If the BLM chooses to continue with preparing an EIS, we request the agency address the 

following issues: 
 

1. Exports of Coal are Not In the Public Interest 
 
We are concerned that approving the proposed lease and lease modification are not in the 

public interest. Under the Mineral Leasing Act, coal leasing may only be undertaken where it is 
“appropriate and in the public interest.” 30 U.S.C. § 201(a)(1).  Here, expanded coal mining at 
Spring Creek does not appear poised to provide any valid domestic energy need, but rather 
appears that it will only serve Cloud Peak Energy’s interests in expanding its business of 
exporting U.S. coal overseas. 

 
                                                
1 Storrow, B., “Cloud peak energy, betting coal will rebound, buys port stake,” Casper Star Tribune (Aug. 20, 
2015), available online at http://trib.com/business/energy/cloud-peak-energy-betting-coal-will-rebound-buys-port-
stake/article_d958b906-4a4b-5411-bbd7-c7c8c5212608.html.  
2 See BLM, “Final Environmental Impact Statement, Wright Area Coal Lease Applications” (July 2010) at 4-140, 
available online at http://www.blm.gov/style/medialib/blm/wy/information/NEPA/hpdo/Wright-
Coal/feis.Par.4494.File.dat/FR_NOA_FEIS.pdf.  
3 See EPA, “Greenhouse Gas Equivalencies Calculator,” website available at 
http://www2.epa.gov/energy/greenhouse-gas-equivalencies-calculator.  
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The Spring Creek Mine produced approximately 10.3 million tons of coal in 2016.4 
While coal mined from Spring Creek is shipped to electric utilities in the United States, the 
company also exports coal through terminals located in the Pacific Northwest.  As the company 
stated in its most recent Annual Report, “During the years ended December 31, 2016 2015, and 
2014, we shipped approximately 0.6, 3.6, and 4.0 million tons, respectively, of Spring Creek coal 
through terminals located in British Columbia, Canada.”5  From its own website, Cloud Peak 
Energy States: 

 
Since 2007, Cloud Peak Energy’s logistics business has been delivering coal 
primarily to Asian utility customers from the Spring Creek Mine. Export 
deliveries offer a good opportunity for Cloud Peak Energy to grow our business. 
An integral part of that strategy is increasing terminal capacity on the West Coast. 
The company continues to put significant effort into the Alliance for Northwest 
Jobs and Exports and Count on Coal Montana, both of which promote the benefits 
of increasing coal exports. We also continue to explore other Pacific Northwest 
terminal opportunities as part of our efforts to grow our export sales.6 
 

 
 

In commenting on the possible concerns to shareholders of diminishing domestic demand 
for coal, Cloud Peak indicated in its Annual Report that it has entered into multi-year agreements 
with export terminal companies and railroads to expand its export deliveries. Cloud Peak stated: 

 
In 2011, we entered into a multi-year throughput contract with Westshore 
Terminals Limited Partnership (“Westshore”) for a portion of our anticipated 
export sales through their export terminal in Vancouver, British Columbia.  In 
August 2014, we increased our long-term committed capacity at Westshore from 
2.8 million tons to 6.3 million tons initially, increasing to 7.2 million tons in 
2019.  In addition, the revised agreement extended the term of our throughput 

                                                
4 Cloud Peak Energy, Inc. “Issues”. http://cloudpeakenergy.com/issues/.  
5 Cloud Peak Energy, “Form 10-K Annual Report” (Feb. 16, 2017) at 4.  Available online at 
http://app.quotemedia.com/data/downloadFiling?ref=11403104&type=PDF&symbol=CLD&companyName=Cloud
+Peak+Energy+Inc&formType=10-
K&formDescription=Annual+report+with+a+comprehensive+overview+of+the+company&dateFiled=2017-02-16.  
6 Cloud Peak Energy, Inc. “Issues”. http://cloudpeakenergy.com/issues/.  
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agreement by two years through the end of 2024. In November 2016, due to the 
improvement in export coal prices, we entered into agreements with Westshore 
and BNSF to ship coal during the fourth quarter of 2016. 
 
At December 31, 2016, we terminated our previous agreement with Westshore 
and entered into a new agreement.  In February 2017, we terminated our previous 
agreement with BNSF and entered into a new agreement effective in April 2017.  
The new agreements provide for shipments in 2017 and 2018 and require 
minimum payments for those two years.7 
  

 Cloud Peak makes no bones about the fact that its export plans are tied to 
“declining U.S. demand for coal.”  As the company states, part of its ability to achieve 
long-term success depends upon the company’s ability to, “achieve longer term growth 
through logistics revenue and export sales.”8 
 
 It is telling that of the six coal-fired power plants fueled by Spring Creek in 2016, four 
are slated to fully or partially retire in the near-future, including the Clay Boswell plant in 
Minnesota, Coronado plant in Arizona, Presque Isle in Michigan, and the Centralia Generating 
Station in Washington.9  Indeed, according to information from the EIA, Spring Creek’s supply 
contracts with domestic utilities all end in 2017 and 2018.   
 
 It is difficult to believe that selling coal owned by the American public to Cloud Peak 
Energy to be exported for consumption overseas is remotely in the public interest. Accordingly, 
we urge BLM to reject the proposed lease application and lease modification application as there 
is no legitimate domestic energy need that Cloud Peak is proposing to meet.   
 

2. Improperly Delegated Authority Leaves MTM-94378 Without Legal Effect 
 

According to Interior Board of Land Appeals (“IBLA) precedent, MTM-94378 has no 
legal effect and therefore, the BLM cannot legally modify the lease as proposed.   
 

In recent orders, the IBLA has affirmed that coal lease approvals issued by unauthorized 
BLM employees, or employees without delegated authority, have no legal effect and are not 
properly considered decisions of the BLM.10 The IBLA has specifically found that coal leases 
                                                
7 Cloud Peak Energy Annual Report at 8-9. 
8 Cloud Peak Energy Annual Report at iii. 
9 See News regarding Coronado retirement, 
http://www.azcentral.com/story/money/business/energy/2016/07/21/partial-shutdowns-proposed-srp-salt-river-
project-coronado-generating-station-coal-plant-northern-arizona/87389718/, Clay Boswell retirement, 
http://www.powermag.com/regulators-approve-plan-to-close-four-minnesota-coal-units/, Presque Isle retirement, 
http://www.uppermichiganssource.com/content/news/Snyder-390655101.html, and Centralia retirement, 
http://www.seattletimes.com/seattle-news/agreement-reached-to-stop-burning-coal-at-centralia-power-plant/.  
10 See WildEarth Guardians, 187 IBLA 349, 353 (May 6, 2016) (overturning Spruce Stomp coal lease by 
application in western Colorado on basis that it was approved by a BLM Field Manager without delegated 
authority); Order in IBLA 2016-79 (Aug. 25, 2016) (overturning lease modification for Jim Bridger mine in 
southern Wyoming on basis that it was approved by a BLM Field Manager without delegated authority); and Order 
in IBLA 2016-80 (Aug. 25, 2016) (overturning lease modification for Twentymile mine in northwestern Colorado 
on basis that it was approved by a BLM Field Manager without delegated authority).  
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approved by BLM Field Managers have no legal effect.  
 
Here, coal lease MTM-94378 was approved by a BLM Field Manager. The Decision 

Record approving the lease was signed on March 2, 2007 by James A. Albano, the former Field 
Manager for the BLM Miles City Field Office.  Accordingly, the lease was not properly 
approved by the BLM and has no legal effect.  The BLM therefore cannot legally modify MTM-
94378. 
 
 

3. BLM Must Fully Analyze and Assess the Direct and Indirect Surface Impacts of 
Mining the Spring Creek Leases 

 
BLM must fully analyze and assess the impacts of expanded mining at Spring Creek. We 

impress upon BLM to fully analyze and assess the impacts of mining to the following:  
 

a. Impacts to Rare and Imperiled Fish, Wildlife, and Plants 
 
 BLM must analyze and assess impacts to rare imperiled fish, wildlife, and plants within 
and near the proposed lease area, including species listed under the Endangered Species Act as 
threatened, endangered, proposed, or candidate. We are particularly concerned over the effects of 
reasonably foreseeable impacts associated with coal combustion. 
 
 We are also concerned over the impacts of mining to threatened and endangered species 
that reside in the Missouri River drainage downstream of the Spring Creek mine.  BLM must 
engage in Section 7 consultation under the Endangered Species Act to ensure its actions do not 
jeopardize the survival or recovery of threatened or endangered species. 
 
 BLM must also analyze whether there are any particular wildlife corridors in which 
animals migrate through, including breeding areas, or areas in which animals may eat or drink 
during migration (particularly birds).  
 

b. Impacts to Surface Water Quality 
 
 With regards to water quality, BLM must fully analyze and assess water quality impacts 
to ensure compliance with state water quality standards.  BLM must identify all existing water 
quality problems in the area that will be directly, indirectly, and cumulatively affected by the 
proposed action and disclose any contribution the proposed action will make to those water 
quality problems.  We are especially concerned that the Tongue River downstream of the Spring 
Creek mine is not supporting is designated beneficial uses due to excessive pollution, as the 
water quality as shown to be not “fully supporting” aquatic life.  BLM must address any 
contribution to this problem associated with mining and reclamation at the Spring Creek mine 
and reasonably foreseeable impacts related to the mining and reclamation.   
 

c. Impacts to Air Quality  
 
 BLM must fully analyze and assess direct, indirect, and cumulative impacts to air quality, 
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including impacts to air quality in the context of all national ambient air quality standards 
(“NAAQS”), prevention of significant deterioration (“PSD”) increments for Class I and II areas, 
and visibility impacts to Class I areas.  We are particularly concerned over the impacts of the 
mining to NAAQS for ozone, particulate matter, and nitrogen dioxide (which is produced during 
blasting).  BLM must specifically address all emissions sources, particularly those that are not 
explicitly permitted by the State of Montana (including blasting emissions).   
 

We are particularly concerned over the impacts of toxic “orange clouds” that form from 
excessive blasting.  Not only are orange clouds de-facto violations of the NAAQS, they are not 
allowed under SMCRA.  In spite of this, orange clouds are a routine occurrence at coal mines in 
the Powder River Basin of Montana and Wyoming, a reflection of inadequate regulations under 
SMCRA.  Even the U.S. Office of Surface Mining Reclamation and Enforcement (“OSMRE”) 
has acknowledged that stronger regulation is needed to address the impacts of nitrogen dioxide 
emissions associated with blasting.  The agency granted a petition filed by WildEarth Guardians 
in 2014 to amend rules under SMCRA to better address blasting-related air pollution.  See 80 
Fed. Reg. 9256 (Feb. 20, 2015).  In Guardians’ petition, we detailed how blasting is likely to 
create orange clouds of nitrogen dioxide gas that certainly violate NAAQS for nitrogen 
dioxide.11 
 

The need to fully analyze and assess air quality impacts is especially critical given that 
earlier NEPA documents were prepared prior to the adoption of a number of recent NAAQS, 
including the 2015 8-hour ozone NAAQS, which was signed on October 1, 2015 (80 Fed. Reg. 
65292 (Oct. 26, 2015)), the 2010 1-hour nitrogen dioxide NAAQS (40 C.F.R. § 50.11(b)), the 
2010, the 2010 1-hour sulfur dioxide NAAQS (40 C.F.R. § 50.17), and the 2012 annual PM2.5 
NAAQS (78 Fed. Reg. 3086 (Jan. 15, 2013)). 

 
BLM must assess the foreseeable impacts of transportation of coal from the Spring Creek 

Mine and the foreseeable combustion of this coal.12 As BLM noted in its 2011 EA for the nearby 
Bull Mountains Mine, “Transportation of coal by railroad is a connected action.”13 All of the 
coal mined at Spring Creek will be transported via rail either to markets in the Midwest, 
Southwest, or Pacific Northwest. There are only a limited number of train routes that this coal 
will take and the impacts from this coal train traffic will be significant and is controversial.14 

 
Further, there is no question that all the coal to be mined will be destined for combustion.  

In addition to GHG emissions, burning coal causes myriad harmful effects.15 Coal combustion 

                                                
11 See Exhibit 1, WildEarth Guardians, “Petition for Rulemaking Under the Surface Mining Control and 
Reclamation Act” (April 14, 2014), available at 
http://www.osmre.gov/programs/rcm/petitions/WEGPetition041414.pdf 
12 40 C.F.R. § 1508.08(b).  
13 BLM 2011 EA Bull Mountains Mine. 
14 E.g., Western Organization of Resource Councils, Heavy Traffic Ahead: Rail Impacts of Powder River Basin 
Coal to Asia by Way of Pacific Northwest Terminals (2012) and Western Organization of Resource Councils, 
Heavy Traffic Still Ahead (2014), available at http://heavytrafficahead.org/, both reports are attached as Exhibit 2 
and Exhibit 3, respectively.  See also statement of Whatcom Doctors at http://www.coaltrainfacts.org/whatcom-
docs-position-statement-and-appendices detailing the harmful impacts of increased coal train traffic. 
15 See Epstein, et al., Full Cost Accounting for the Life Cycle of Coal, available at 
http://www.chgeharvard.org/sites/default/files/epstein_full%20cost%20of%20coal.pdf. 
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causes tremendous emissions of nitrogen oxides (NOx), sulfur oxides (SO2), particulate matter 
(PM), and mercury, among other deadly pollutants.16 This pollution causes widespread health 
impacts.17 One recent study by the Clean Air Task Force found the following health impacts for 
coal combustion in the United States: 
 

Health Impact Incidence 
(annual) 

Valuation 
(in $millions) 

Mortality 13,200 $96,300 
Hospital Admissions 9,700 $230 
ER Visits for Asthma 12,300 $5 
Heart Attacks 20,400 $2,230 
Chronic Bronchitis 8,000 $3,560 
Asthma Attacks 217,600 $11 
Lost Work Days 1,627,800 $15018 

 
The annual costs to the economy from these health impacts is staggering: over $100 

billion.19 When all of the externalities of coal are added up, the harm caused by coal to our 
national economy has been estimated at $175-$860 billion annually.20 Indeed, it appears that the 
cost of the harms from burning coal is greater than the benefit derived from using coal for 
energy.21 These effects of coal combustion must be acknowledged, addressed, quantified, and 
monetized in BLM’s NEPA analysis. BLM must further determine whether the harm caused by 
coal combustion will be greater than the public benefit derived from coal taxes.22  

 
There is also significant concern about the air pollution impacts in the United States of 

U.S. coal that is shipped to Asia for energy generation. Air pollution from Asia returns to the 
United States in a matter of days.23 This pollution includes PM, NOx, SO2, soot, and mercury.24 
For example mercury pollution from Asian sources has been documented in rivers and 
mountains in Oregon.25 BLM must address these impacts given the export of coal from Spring 
Creek. 

 

                                                
16 Id. at 86-87. 
17 Clean Air Task Force, The Toll from Coal 10 (Sept. 2010) (13,000 annual mortalities in US); Conservation Action 
Trust, Urbanemissions.info, Greenpeace, Coal Kills: An Assessment of Death and Disease Caused by India’s 
Dirtiest Energy Source at 1 (2012) (80,000 to 115,000 premature deaths annually); Health and Environment 
Alliance, The Unpaid Health Bill: How Coal Power Plants Make Us Sick, at 5 (March 2013) (estimating 18,500 
premature deaths due to coal pollution annually in European Union); Edward Wong, Air Pollution Linked to 1.2 
Million Premature Deaths in China, N.Y. Times (Apr. 1, 2013) (reporting 1.2 million premature deaths annually 
due to air pollution in China). 
18 Clean Air Task Force, The Toll from Coal, supra at 10. 
19 Id. 
20 Epstein, et al., Full Cost Accounting for the Life Cycle of Coal, supra. 
21 Nicolas Z. Muller et al., Environmental Accounting for Pollution in the United States Economy; Ben & Rizk, 
Economic Value of U.S. Fossil Fuel Electricity Health Impacts. 
22 See 42 U.S.C. § 4332(2)(B); 40 C.F.R. § 1502.23. 
23 Eric de Place, Do Asian Coal Plants Pollute America? The Tyee (Apr. 9, 2012). 
24 United Nations Environmental Program, Mercury: Time to Act, at 29 (2013) (showing path for long range 
mercury deposition from Asia to western United States). 
25 Id. 
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The EIS should also quantify and monetize the impacts from the increased and 
cumulative impacts of mercury, a potent neuro-toxin that is released principally by coal fired 
power plants, that is causing wide-spread health effects across our nation and planet, and that is 
currently contaminating some of the most pristine waters in Montana—Montana has mercury 
related fish consumption advisories in some 310 waterbodies in the state.26 USGS found 
dangerous levels of mercury in Lake McDonald in Glacier National Park: 

 
Lake whitefish and bull trout were sampled from Lake McDonald in Glacier NP. Both 
species had high Hg concentrations relative to the mean across all fish in the study, and 
after accounting for the effects of size and species, fish from Glacier NP were some of 
the highest in the large (400 mm SL) size class. Mercury concentrations in Glacier NP 
fish approached or exceeded the EPA criterion for protection of human health and the 
level at which reproductive impairment to piscivorous birds could occur. Additionally, 
Hg concentrations in many individuals exceeded the level at which tissue-based toxicity 
to fish is a concern. This is particularly important considering bull trout is federally listed 
as threatened under the endangered species act.27 
 
The source of the mercury pollution in Glacier National Park appears to be atmospheric 

deposition of mercury from coal-fired power plants in Asia, like those that the Spring Creek 
Mine supplies.28 Thus, the cumulative effects of coal exports to Asia appear to include mercury 
pollution in Glacier National Park and other waters in Montana and the northwest United States. 
BLM must consider this entirely foreseeable downstream effect of coal exports from the Spring 
Creek Mine to Asia. 
 

4. BLM Must Analyze and Assess the Impacts of Similar and Cumulative Actions 
 

BLM must analyze and assess the impacts of similar and/or cumulative mining and coal 
leasing approvals that are under consideration by the U.S. Department of the Interior in the same 
region of the western United States.  Under NEPA, an agency must analyze the impacts of 
“similar” and “cumulative” actions in the same NEPA document in order to adequately disclose 
impacts in an EIS.29  

  
Here, the U.S. Department of the Interior is currently weighing numerous coal decisions, 

which are all similar to the proposed action at hand, which pose similar and cumulative impacts 
in terms of greenhouse gas emissions and climate impacts, particularly in terms of carbon costs.  
These include, but are not limited to: 

                                                
26 See, e.g., Bellenger, Economic Benefits of Methylmercury Exposure Control in Europe: Monetary Value of 
Neurotoxicity Prevention (2012) (monetizing impacts of mercury exposure); UNEP, A Time to Act, supra; 
Environmental Defense Fund, Mercury Alert: Cleaning Up Coal Plants for Healthier Lives (Mar. 2011); Mahaffery, 
Adult Women’s Blood Mercury Concentrations Vary Regionally in the United States: Association with Patterns of 
Fish Consumption (NHANES 1999-2004), 117 Envtl. Health Perspectives 47 (2009); Sarah A. Strode et al., Trans-
Pacific Transport of Mercury, J. of Geophysical Research, Vol. 113 (Aug. 2008). 
27 Collin A. Eagles-Smith, et al., USGS, Mercury in Fishes from 21 National Parks in the Western United States—
Inter- and Intra-Park Variation in Concentrations and Ecological Risk, Open-File Report 2014-1051 (2014). 
28 See id. at 2 (noting “widespread transport of Hg through atmospheric pathways”); UNEP, Time to Act, supra at 
29 (showing long-range atmospheric transportation of mercury from Asia to northwestern United States). 
29 See 40 C.F.R. §§ 1508.25(a)(2) and (3).  
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• The BLM’s proposal to issue a lease modification (COC-62920) for GCC Energy’s King 

II mine in southwestern Colorado.  The lease modification would extend the life of the 
mine for 5-7 years, on top of the three years of coal the mine already has under reserve.30 
 

• The BLM’s proposal to issue a lease modification (MTM-101099) for Decker Coal 
Company to expand the Decker coal mine, which is directly to the east of the Spring 
creek coal mine. The lease modification would add 17.5 million tons of coal to the mines 
reserves and expand it by 310.5 acres.31 
 

• The BLM’s proposal to issue a lease modification (MTM-80697) for Western Energy Co. 
to expand its Rosebud coal mine, which is located northeast of the Spring Creek coal 
mine.  The lease modification would expand the mine by 160 acres and add 5.9 million 
tons of coal to the mine’s reserves.32 

 
• The BLM’s proposal to offer for sale and issuance the Alton coal lease (UTU-081895), a 

45-million-ton coal lease containing 3,581 acres in southern Utah.  The lease has been 
proposed by the BLM and a Draft EIS has been prepared, but it has not yet approved for 
sale and issuance.33   

 
• The BLM’s decision to offer for sale and issuance the Hay Creek II coal lease (WYW-

172614), a 167-million-ton coal lease containing 1,253 acres in the Powder River Basin 
of Wyoming.  The lease was approved for sale and issuance by the BLM in 2013, 
although it has not yet been sold or issued.34 

 
•  The BLM’s decision to offer for sale and issuance the Maysdorf II South coal lease 

(WYW-180711), a 271-million-ton coal lease containing 2,305 acres in the Powder River 
Basin of Wyoming.  The lease was approved for sale and issuance by the BLM in 2013, 
although it has not yet been sold or issued. 35 

 
• The BLM’s decision to offer for sale and issuance the North Hilight coal lease (WYW-

164812), a 467-million-ton coal lease containing 2,613.5 acres in the Powder River Basin 

                                                
30 See Information on GCC coal lease modification at https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=104886.  
31 See Information on Decker coal lease modification at https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=52992.  
32 See Information on Western Energy Co. lease modification at https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&projectId=63599&dctmId=
0b0003e880bba0a3.  
33 See Federal Register notice for Draft EIS, https://www.federalregister.gov/documents/2015/06/18/2015-
15006/notice-of-availability-for-the-alton-coal-tract-coal-lease-by-application-supplemental-draft.  
34 See Record of Decision available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/67009/82203/97048/FinalROD.pdf. 
35 See Record of Decision available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/67025/82251/97138/CorrectedROD.pdf.  
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of Wyoming.  The lease was approved for sale and issuance by the BLM in 2012, 
although it has not yet been sold or issued.36 

 
• The BLM’s proposal to offer for sale and issuance the West Hilight coal lease (WYW-

172388), a 440-million-ton coal lease containing 2,370 acres in the Powder River Basin 
of Wyoming.  Approval of this lease is on hold pending the sale of the North Hilight coal 
lease.37 

 
• The BLM’s proposal to offer for sale and issuance the West Antelope III coal lease 

(WYW-105485), a 198-million-ton coal lease containing 1,602 acres in the Powder River 
Basin of Montana.  The lease is currently under review by the BLM and was applied for 
in 2013.38 

 
These are just a handful of the coal decisions pending before Interior that pose potentially 

significant climate impacts.  Given past approvals, the cumulative impacts could be even more 
significant.  It is imperative that BLM analyze the impacts of mining at Spring Creek consistent 
with the scope required under NEPA in order to ensure that impacts are fully analyzed and 
assessed. 

 
The need to conduct a comprehensive analysis of similar and cumulative impacts is 

especially critical given the Interior Department’s own acknowledgment of numerous 
programmatic shortcomings in current federal coal management.  As the agency acknowledged 
in its recent scoping report for the Programmatic Environmental Impact Statement for the federal 
coal program, a number of issues need to be addressed, including climate impacts, royalty 
reform, and fair market evaluation concerns.39   
 

5. BLM Must Address the Climate Impacts of the Proposed Mine Expansion 
 

a. BLM Must Provide the Public with a Thorough, Honest, and Transparent 
Accounting of the Climate Impacts of the Proposed Mine Expansion 

 
Over 20 percent of our country’s annual greenhouse gas emissions (including nearly a 

quarter of domestic CO2 emissions) originate from coal, oil, and gas extracted from public 
lands.40  Keeping these dirty fuels in the ground is critical to safeguarding our climate and 
meeting international climate commitments.  
 

                                                
36 See https://eplanning.blm.gov/epl-front-office/projects/nepa/67033/98788/123156/North_Hilight_LBA.pdf.  
37 See https://eplanning.blm.gov/epl-front-office/projects/nepa/67033/98788/123157/West_Hilight_LBA.pdf.  
38 See Cloud Peak Energy, “Lease by Application,” available at 
http://www.blm.gov/style/medialib/blm/mt/blm_programs/energy/coal.Par.60997.File.dat/CPE%20File%201%20Ap
plication.pdf; see also http://thecoalfields.com/claims/mtm----105485. 
39 See Scoping Report available at https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=93180.  
40 Claire Moser et al., Cutting Greenhouse Gas from Fossil-Fuel Extraction on Federal Lands and Waters, CENT. 
FOR AM. PROGRESS (Mar. 19, 2015), 
https://cdn.americanprogress.org/wpcontent/uploads/2015/03/PublicLandsEmissions-brief.pdf.  Attached as Exhibit 
4.  
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 As Former President Obama explained when rejecting the Keystone XL pipeline:  
 

America is now a global leader when it comes to taking serious action to fight 
climate change. . . Because ultimately, if we’re going to prevent large parts of this 
Earth from becoming not only inhospitable but uninhabitable in our lifetimes, we’re 
going to have to keep some fossil fuels in the ground rather than burn them and 
release more dangerous pollution into the sky.41 

 
In evaluating a proposal that would result in the mining and burning of nearly 100 million 

tons of federally-owned coal, BLM must do more than simply quantify CO2 emissions that will 
result from burning the Spring Creek coal.   
 

Specifically, BLM must analyze and disclose the following issues, which were not 
addressed in the 2009 EIS:  
 

1)  Acknowledge the scientific consensus on the need to reduce CO2 emissions;  
2)  Disclose whether the proposed mining and related burning of 200 million tons 

of federal coal are inconsistent with President Obama’s federal greenhouse 
gas emission reduction targets;  

3)  Model the market impacts of the proposed expansion of federal coal mining;  
4)  Use the social cost of carbon to analyze and disclose the climate impacts of 

the proposal; 
5)  Consider the impact of the proposed mining in conjunction with other past, 

present, and reasonably foreseeable federal coal leases. 
 
b. BLM Must Disclose Scientific Consensus on the Urgent Need to Reduce and 

Avoid Greenhouse Gas Emissions 
 

There is overwhelming scientific consensus that in order to avoid the most catastrophic 
impacts of climate change, we must keep global temperature increase to less than 2 degrees 
Celsius above pre-industrial temperatures.42  Meeting this imperative is no easy task.  A January 
2015 study published in the journal Nature concluded that in order to keep warming below this 
scientifically-accepted threshold, almost all of the world’s fossil fuel reserves that are still in the 
ground, including U.S. coal reserves, must stay there.43  
 

                                                
41 President Obama, Statement by the President on the Keystone XL Pipeline (Nov. 6, 2016), available at 
https://www.whitehouse.gov/the-press-office/2015/11/06/statement-president-keystone-xl-pipeline (last visited 
November 13, 2016). 
42 See United Nations Framework Convention on Climate Change (UNFCC), Report of the Conference of the Parties 
on its Fifteenth Session, held in Copenhagen from 7 to 19 December 2009. Part Two: Action taken by the 
Conference of the Parties at its Fifteenth Session, at 5. United Nations Climate Change Conf. Report 43 (UNFCC, 
2009), at http://unfccc.int/resource/docs/2009/cop15/eng/11a01.pdf (last visited Sept. 18, 2015). 
43 Christoph McGlade & Paul Ekins, The geographical distribution of fossil fuels unused when limiting global 
warming to 2ºC, 517 NATURE at 187 (Jan. 9, 2015).  Attached as Exhibit 5.  The article defines “reserves” to 
include fossil fuel resources that are “recoverable under current economic conditions and have a specific probability 
of being produced.”  Id. 
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The Nature study considered two scenarios: one assuming that carbon capture and 
sequestration (CCS) technology will be unavailable and one assuming widespread deployment of 
CCS after 2025.  Without CCS, 88% of coal reserves globally—and 95% of coal reserves in the 
United States—must remain unused before 2050 to meet the target of 2 °C.44  Even when CCS 
is deployed, the study concluded that 82% of current coal reserves globally—and 92% of current 
U.S. coal reserves—must remain unburned.45   
 

BLM must not only acknowledge this new scientific information, it must address the 
policy implications that necessarily follow.  As summarized by one prominent U.S. climate 
scientist, “[b]urning all fossil fuels would produce a different, virtually uninhabitable, planet.”46  
The Department of Interior and BLM must disclose the scientific conclusions about rising global 
temperatures and the need to keep carbon in the ground if we are to avoid the worst effects of 
climate disruption.  In his sharp critique of the Department of Interior’s “status quo” approach to 
the supply side of the climate problem, Bill McKibben wrote: 
 

But you can’t deal with climate on the demand side alone. . . This is not climate 
denial of the Republican sort, where people simply pretend the science isn’t real. 
This is climate denial of the status quo sort, where people accept the science, and 
indeed make long speeches about the immorality of passing on a ruined world to 
our children. They just deny the meaning of the science, which is that we must 
keep carbon in the ground.47   

 
c. BLM Must Disclose the Project’s Conflict with the President’s Greenhouse 

Gas Emission Reduction Targets 
 
BLM must analyze whether the proposed Spring Creek mine expansion would interfere 

with efforts to meet federal greenhouse gas emission reduction targets recently established by 
President Obama. As explained by the Council on Environmental Quality in its 2014 Draft 
Climate Guidance, federal agencies evaluating the climate impacts of their decisions should 
“incorporate by reference applicable agency emissions targets such as applicable Federal, state, 
tribal, or local goals for GHG emission reductions to provide a frame of reference and make it 
clear whether the emissions being discussed are consistent with such goals.”48 Although the CEQ 
Guidance is still in draft form, the Guidance itself makes clear that it does not set out any new 
legal obligations under NEPA, but rather explains and clarifies those obligations that already 
exist under the statute, regulations, and the case law interpreting the two. 49 In particular, BLM 
must address whether the proposed expansion, and the additional coal combustion it facilitates, 
are in line with the goals of President Obama’s Clean Power Plan and Climate Action Plan.  

 

                                                
44 Id. at 189, Table 1.   
45 Id.   
46 Hansen, et al., Climate Sensitivity, Sea Level and Atmospheric Carbon Dioxide, 371 Phil. Trans. R. Soc’y (2013). 
47 Bill McKibben, Obama’s Catastrophic Climate Change Denial, NY TIMES, (May 12, 2015), available at 
http://www.nytimes.com/2015/05/13/opinion/obamas-catastrophic-climate-change-denial.html?_r=0. 
48 Council on Environmental Quality, “Revised Draft Guidance on the Consideration of Greenhouse Gas Emissions 
and the Effects of Climate Change in NEPA Reviews,” 79 Fed. Reg. 77,802, 77,826 (Dec. 24, 2014). 
49 Id.  
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d. BLM Must Discard the Myth of Perfect Substitution and Meaningfully 
Analyze the Market Impacts of the Proposed Mining 

 
In previous environmental reviews for coal leasing and mining, BLM and BLM have 

discounted the contribution to climate change by claiming, often incorrectly, that federal coal 
leasing and mining has no impact on the climate.  The theory, which has been squarely rejected 
by the federal courts, is that even if it were to deny a particular coal lease or mining plan, the 
same amount of coal would ultimately be mined elsewhere, and thus the greenhouse gas 
emissions of our electricity sector would remain the same regardless of the decision.  This 
“perfect substitution” theory is an erroneous fiction that ignores fundamental economic 
principles of supply and demand, and denies the public and decision-makers a full and fair 
opportunity to review and consider a project’s climate impacts, as required by NEPA. 
 

Although courts reviewing an agency’s NEPA review generally will not delve into 
competing scientific methodologies, courts will nonetheless evaluate “whether the challenged 
method had a rational basis and took into consideration the relevant factors.”50 Here, the market 
impact of a decision to open up more than 200 million tons of coal must be considered and fully 
evaluated in order to “insure the professional integrity. . . of the discussions and analyses.”51 

   
The implausible assumption that coal demand is unaffected by availability and price has 

been flatly rejected by the courts.  The U.S. District Court for the District of Colorado recently 
addressed this issue in a challenge to the Forest Service’s authorization of mining activities on 
public land.52 The agency in that case had argued, in the court’s words, that “coal is a global 
commodity, and if the coal does not come out of the ground in the North Fork [Valley of 
Colorado,] consumers will simply pay to have the same amount of coal pulled out of the ground 
somewhere else—overall GHG emissions from combustion will be identical under either 
scenario.”53 The court rejected the Forest Service’s “perfect substitution” theory: 

 
I cannot make sense of this argument, and I am persuaded by an opinion from the 
Court of Appeals for the Eighth Circuit that rejected a nearly identical agency 
justification for not analyzing the future effects of coal combustion. In Mid States 
Coalition for Progress v. Surface Transportation Board, the court held that an 
agency violated NEPA when it failed to disclose and analyze the future coal 
combustion impacts associated with the agency’s approval of a railroad line. 345 
F.3d 520, 549 (8th Cir. 2003). In that case—like this one—the agency argued that 
emissions would occur regardless of whether the railroad line were approved 
because “the demand for coal will be unaffected by an increase in availability and 
a decrease in price.”  Id.  The court rejected this argument as “illogical at best” 
and noted that “increased availability of inexpensive coal will at the very least 
make coal a more attractive option to future entrants into the utilities market when 

                                                
50 Silverton Snowmobile Club v. U.S. Forest Serv., 433 F.3d 772, 782 (10th Cir. 2006) (quotation omitted).    
51 40 C.F.R. § 1502.24  
52 High Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 1174, 1197-98 (D. Colo. 
2014).   
53 Id. at 1197.   
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compared with other potential fuel sources, such as nuclear power, solar power, or 
natural gas.”54 

 
Relying on basic economic principles, the court concluded that, “[a]t some point this 

additional supply will impact the demand for coal relative to other fuel sources, and coal that 
otherwise would have been left in the ground will be burned.”55 The agency’s failure to analyze 
this “reasonably foreseeable effect” violated NEPA.56 

 
Moreover, BLM may not simply assume that perfect substitution would occur.  “To take 

the required ‘hard look’ at a proposed project’s effects, an agency may not rely on incorrect 
assumptions or data in an EIS.”57 It necessarily follows that the agency must disclose such 
assumptions and data to allow the public to verify the agency’s analysis and conclusions.  
Otherwise, “the public [i]s severely limited in its ability to participate in the decision-making 
process.”58 An agency violates NEPA’s public disclosure requirements when it asks the public 
“to assume the adequacy and accuracy of partial data without providing any basis for doing 
so.”59  Where, as here, analysis in an EIS is based on modeling, NEPA “requires up-front 
disclosures of relevant shortcomings in the data or models.”60    
 

Multiple models exist that BLM could use to address the market issue.  For example, 
BLM could utilize the Energy Information Administration’s National Energy Modeling System 
(NEMS) to analyze and disclose the likely market response to an additional 48 million tons of 
coal flooding the market from the Powder River Basin.  This model has been in existence for 
many years, it has been widely used by federal agencies, and is available to BLM.  Other models 
may be even more appropriate.  We offer NEMS as only one example of the available 
quantitative tools at BLM’s disposal here. 

 
d. BLM Must Use the Social Cost of Carbon to Analyze the Proposed Mining’s 

Impacts  
 
 BLM must analyze and assess the climate impacts of mining the Spring Creek tract using 
the social cost of carbon protocol.  
 
 The social cost of carbon protocol for assessing climate impacts is a method for 
“estimat[ing] the economic damages associated with a small increase in carbon dioxide (CO2) 
emissions, conventionally one metric ton, in a given year [and] represents the value of damages 

                                                
54 High Country Conservation Advocates, 52 F. Supp. 3d at 1197-98.   
55 Id. at 1198.   
56 Id.  
57 Native Ecosystems Council v. U.S. Forest Serv., 418 F.3d 953, 964 (9th Cir.2005) (citing 40 C.F.R. § 1500.1(b)).   
58 WildEarth Guardians v. Montana Snowmobile Ass’n, 790 F.3d 920, 926 (9th Cir. 2015) (Forest Service violated 
NEPA by failing to disclose data on the location of the big game winter range in EIS analysis of the impact of 
snowmobiles on big game wildlife and habitat).   
59 Id. at 927; see also N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1083 (9th Cir. 2011) 
(“NEPA requires that the agency provide the data on which it bases its environmental analysis.”) (citation omitted).   
60 Lands Council v. Powell, 395 F.3d 1019, 1032 (9th Cir. 2005) (citing 40 C.F.R. § 1502.22; Lands Council v. 
Vaught, 198 F.Supp.2d 1211, 1239 (E.D. Wash. 2002)). 
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avoided for a small emission reduction (i.e. the benefit of a CO2 reduction).”61 The protocol was 
developed by a working group consisting of several federal agencies to develop final estimates of 
carbon costs, which were issued in 2010.62 These estimates were then revised in 2013 by the 
Interagency Working Group, which at the time consisted of 13 agencies.63 This report and the 
social cost of carbon estimates were again revised in 2015.64 Again, this report and social cost of 
carbon estimates were revised in 2016.65  
  
 Most recently, as an addendum to previous Technical Support Documents regarding the 
social cost of carbon, the Department of the Interior joined numerous other agencies in preparing 
estimates of the social cost of methane and other greenhouse gases.66   
 
 Depending on the discount rate and the year during which the carbon emissions are 
produced, the Interagency Working Group estimates the cost of carbon emissions, and therefore 
the benefits of reducing carbon emissions, to range from $10 to $212 per metric ton of carbon 
dioxide.  See Chart Below.  In its most recent update to the Social Cost of Carbon Technical 
Support Document, the White House’s central estimate was reported to be $36 per metric ton. 
See Exhibit 6, White House, “Estimating the Benefits from Carbon Dioxide Emissions 
Reductions.”  In July 2014, the U.S. Government Accountability Office (“GAO”) confirmed that 
the Interagency Working Group’s estimates were based on sound procedures and methodology.67  

 

                                                
61 Exhibit 7, U.S. Environmental Protection Agency (“EPA”), “Fact Sheet: Social Cost of Carbon” (Nov. 2013) at 1, 
available online at https://www.epa.gov/climatechange/social-cost-carbon.   
62 See Exhibit 8, Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Social Cost 
of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (Feb. 2010).   
63 See Exhibit 9, Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical 
Update of the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (May 2013).   
64 See Exhibit 10, Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical 
Update of the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (July 2015).   
65 See Exhibit 11, Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical 
Update of the Social Cost of Greenhouse Gases for Regulatory Impact Analysis Under Executive Order 12866” 
(Aug. 2016).   
66 See Exhibit 12, Interagency Working Group on Social Cost of Greenhouse Gases, United States Government, 
“Addendum to Technical Support Document on Social Cost of Carbon for Regulatory Impact Analysis Under 
Executive Order 12866:  Application of the Methodology to Estimate the Social Cost of Methane and the Social 
Cost of Nitrous Oxide” (Aug. 2016). 
67 See Exhibit 13, GAO, “Regulatory Impact Analysis, Development of Social Cost of Carbon Estimates,” GAO-14-
663 (July 2014), available online at http://www.gao.gov/assets/670/665016.pdf. 
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Most recent social cost of carbon estimates presented by Interagency Working Group on 
Social Cost of Carbon. The 95th percentile value is meant to represent “higher-than-

expected” impacts from climate change.  See Exhibit 5. 
 
 Although often utilized in the context of agency rulemakings, the protocol has been 
recommended for use and has been used in project-level decisions.  For instance, the EPA 
recommended that an EIS prepared by the U.S. Department of State for the proposed Keystone 
XL oil pipeline include “an estimate of the ‘social cost of carbon’ associated with potential 
increases of GHG emissions.”68   
 

More importantly, the BLM has also utilized the social cost of carbon protocol in the 
context of oil and gas approvals.  In other recent Environmental Assessments for oil and gas 
leasing, the agency estimated “the annual SCC [social cost of carbon] associated with potential 
development on lease sale parcels.”69 In conducting its analysis, the BLM used a “3 percent 
average discount rate and year 2020 values,” presuming social costs of carbon to be $46 per 
metric ton.70 Based on its estimate of greenhouse gas emissions, the agency estimated total 
carbon costs to be “$38,499 (in 2011 dollars).”71 In Idaho, the BLM also utilized the social cost 
of carbon protocol to analyze and assess the costs of oil and gas leasing.  Using a 3% average 
discount rate and year 2020 values, the agency estimated the cost of carbon to be $51 per ton of 
annual CO2e increase.72 Based on this estimate, the agency estimated that the total carbon cost of 
developing 25 wells on five lease parcels to be $3,689,442 annually.73 

  

                                                
68 Exhibit 14, EPA, Comments on Supplemental Draft EIS for the Keystone XL Oil Pipeline (June 6, 2011).   
69 Exhibit 15, BLM, “Environmental Assessment for October 21, 2014 Oil and Gas lease Sale,” DOI-BLM-MT-
0010-2014-0011-EA (May 19, 2014) at 76, available online at 
http://www.blm.gov/style/medialib/blm/mt/blm_programs/energy/oil_and_gas/leasing/lease_sales/2014/oct__21_20
14/july23posting.Par.25990.File.dat/MCFO%20EA%20October%202014%20Sale_Post%20with%20Sale%20(1).pd
f.  
70 Id.   
71 Id.   
72 See Exhibit 16, BLM, “Little Willow Creek Protective Oil and Gas Leasing,” EA No. DOI-BLM-ID-B010-2014-
0036-EA (February 10, 2015) at 81, available online at https://www.blm.gov/epl-front-
office/projects/nepa/39064/55133/59825/DOI-BLM-ID-B010-2014-0036-EA_UPDATED_02272015.pdf.  
73 Id. at 83.   
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 To be certain, the social cost of carbon protocol presents a conservative estimate of 
economic damages associated with the environmental impacts climate change. As the EPA has 
noted, the protocol “does not currently include all important [climate change] damages.”74 As 
explained: 
 

The models used to develop [social cost of carbon] estimates, known as integrated 
assessments, do not currently include all of the important physical, ecological, and 
economic impacts of climate change recognized in the climate change literature because 
of a lack of precise information on the nature of damages and because the science 
incorporated into these models naturally lags behind the most recent research.75 

 
In fact, more recent studies have reported significantly higher carbon costs.  For instance, 

a report published this month found that current estimates for the social cost of carbon should be 
increased six times for a mid-range value of $220 per ton.76 In spite of uncertainty and likely 
underestimation of carbon costs, nevertheless, “the SCC is a useful measure to assess the benefits 
of CO2 reductions,” and thus a useful measure to assess the costs of CO2 increases.77   
 
 That the economic impacts of climate change, as reflected by an assessment of social cost 
of carbon, should be a significant consideration in agency decision-making, is emphasized by a 
recent White House report, which warned that delaying carbon reductions would yield 
significant economic costs.78 As the report states: 
 

[D]elaying action to limit the effects of climate change is costly. Because CO2 
accumulates in the atmosphere, delaying action increases CO2 concentrations. Thus, if a 
policy delay leads to higher ultimate CO2 concentrations, that delay produces persistent 
economic damages that arise from higher temperatures and higher CO2 concentrations. 
Alternatively, if a delayed policy still aims to hit a given climate target, such as limiting 
CO2 concentration to given level, then that delay means that the policy, when 
implemented, must be more stringent and thus costlier in subsequent years. In either case, 
delay is costly.79 

 
 The requirement to analyze the social cost of carbon is supported by the general 
requirements of NEPA, specifically supported in federal case law.  Courts have ordered agencies 
to assess the social cost of carbon pollution, even before a federal protocol for such analysis was 
adopted.  In 2008, the U.S. Court of Appeals for the Ninth Circuit ordered the National Highway 
Traffic Safety Administration (“Traffic Administration”) to include a monetized benefit for 
carbon emissions reductions in an Environmental Assessment prepared under NEPA.80 The 

                                                
74 Exhibit 2. 
75 Id.   
76 See Exhibit 17, Moore, C.F. and B.D. Delvane, “Temperature impacts on economic growth warrant stringent 
mitigation policy,” Nature Climate Change (January 12, 2015) at 2.  
77 Exhibit 2. 
78 See Exhibit 18, Executive Office of the President of the United States, “The Cost of Delaying Action to Stem 
Climate Change” (July 2014).   
79 Id. at 1. 
80 Center for Biological Diversity v. National Highway Traffic Safety Administration, 538 F.3d 1172, 1203 (9th Cir. 
2008).   
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Traffic Administration had proposed to set the corporate average fuel economy standards for 
light trucks. A number of states and public interest groups challenged the rule for, among other 
things, failing to monetize the benefits that would accrue from a decision that led to lower carbon 
dioxide emissions.  The Administration had monetized the employment and sales impacts of the 
proposed action.81 The agency argued, however, that valuing the costs of carbon emissions was 
too uncertain. 82 The court found this argument to be arbitrary and capricious.83 The court noted 
that while estimates of the value of carbon emissions reductions occupied a wide range of values, 
the correct value was certainly not zero.84 It further noted that other benefits, while also 
uncertain, were monetized by the agency.85   
 
 More recently, a federal court has done likewise for a federally approved coal lease.  That 
court began its analysis by recognizing that a monetary cost-benefit analysis is not universally 
required by NEPA.86 However, when an agency prepares a cost-benefit analysis, “it cannot be 
misleading.”87 In that case, the NEPA analysis included a quantification of benefits of the 
project.  However, the quantification of the social cost of carbon, although included in earlier 
analyses, was omitted in the final NEPA analysis.88 The agencies then relied on the stated 
benefits of the project to justify project approval.  This, the court explained, was arbitrary and 
capricious.89 Such approval was based on a NEPA analysis with misleading economic 
assumptions, an approach long disallowed by courts throughout the country.90   
 
 A recent op-ed in the New York Times from Michael Greenstone, the former chief 
economist for the President’s Council of Economic Advisers, confirms that it is appropriate and 
acceptable to calculate the social cost of carbon when reviewing whether to approve fossil fuel 
extraction. 91  
 
 The social cost of carbon provides a useful, valid, and meaningful tool for assessing the 
climate consequences of the proposed leasing, and the BLM’s failure to utilize this method of 
assessing climate impacts would be wholly inappropriate under NEPA.  This is underscored by 
the fact that the BLM disclosed in the EA numerous monetary economic benefits that would 
result from the proposed leasing.  While we do not suggest that a comprehensive cost-benefit 
analysis is required, the fact that economic benefits are disclosed in the EA indicates that costs 
and benefits are useful for assessing the significance of the proposed leasing.  To this end, the 
BLM must disclose carbon costs in order to fully assess the significance of climate impacts and 
support any FONSI. 
                                                
81 Id. at 1199.   
82 Id. at 1200.   
83 Id.   
84 Id.   
85 Id. at 1202. 
86 See High Country Conservation Advocates v. U.S. Forest Service, 52 F.Supp. 3d 1174 (D. Colo. 2014), citing 40 
C.F.R. § 1502.23.   
87 Id. at 1182 (citations omitted).   
88 Id. at 1196.   
89 Id.   
90 Id. 
91 See Exhibit 21, Greenstone, M., “There’s a Formula for Deciding When to Extract Fossil Fuels,” New York Times 
(Dec. 1, 2015), available online at http://www.nytimes.com/2015/12/02/upshot/theres-a-formula-for-deciding-when-
to-extract-fossil-fuels.html?_r=0. 
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6. BLM Must Rigorously Explore and Objectively Evaluate a Range of Reasonable 
Alternatives 

  
 NEPA requires agencies to consider “alternatives to the proposed action” under 42 
U.S.C. § 4332(2)(C)(iii).  It also requires agencies to “study, develop, and describe appropriate 
alternatives to recommended courses of action in any proposal which involves unresolved 
conflicts concerning alternative uses of available resources.”92 The alternatives analysis “is the 
heart of the environmental impact statement.” The alternative analysis “should present the 
environmental impacts of the proposal and the alternatives in comparative form, thus sharply 
defining the issues and providing a clear basis for choice among options by the decision-maker 
and the public.”93 In the alternative analysis the agency must: 
 

a. Rigorously explore and objectively evaluate all reasonable alternatives and 
for alternatives which were eliminated from detailed study, briefly discuss 
the reasons for their having been eliminated. 

b. Devote substantial treatment to each alternative considered in detail 
including the proposed action so that reviewers may evaluate their 
comparative merits. 

c. Include reasonable alternatives not within the jurisdiction of the lead 
agency. 

d. Include the alternative of no action. 

e. Identify the agency’s preferred alternative or alternatives, if one or more 
exists, in the draft statement and identify such alternative in the final 
statement unless another law prohibits the expression of such a preference. 

f. Include appropriate mitigation measures not already included in the 
proposed action or alternatives.94 

This requirement, like the “detailed statement” [EIS], seeks to ensure that each 
agency decision maker has before him and takes into proper account all possible 
approaches to a particular project (including total abandonment of that project), which 
would alter the environmental impact and the cost-benefit balance. Only in that fashion is 
it likely that the most intelligent, optimally beneficial decision will ultimately be made.95 
Agencies must consider alternatives that would partially meet the purpose and need of a 
project.96  “The existence of reasonable but unexamined alternatives renders a [NEPA] 

                                                
92 Id. § 4332(2)(E).  
93 40 C.F.R. § 1502.14.  
94 Id. 
95 Calvert Cliffs Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 1109, 1114 (D.C. Cir. 1971).  
96 NRDC v. Hodel, 865 F.2d 288, 296 n.4 (D.C. Cir. 1988). 
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analysis inadequate.”97  Agencies may not limit, however, the scope of alternatives to the 
goals of a private project proponent.98 Such limitation is a “losing proposition,” and 
agencies have a “duty under NEPA to exercise a degree of skepticism in dealing with 
self-serving statements from a prime beneficiary of the project.”99 Further, courts have 
long interpreted the mandate to consider reasonable alternatives to require agencies 
contemplating energy projects to consider reasonable alternative forms of energy 
generation and energy conservation.100  

 BLM must analyze a range of reasonable alternatives. In addition to the No Action 
Alternative, we request that the BLM consider in detail all or portions of the following 
alternatives either as primary alternatives, alternative mitigation measures or as alternatives to 
the proposed actions.  
 
 a.  Clean Alternatives to Continued Coal Consumption, Including Renewable  
      Energy and Energy Efficiency. 
 
 As noted, the law is clear that agencies must consider alternative means of accomplishing 
its asserted goal. The general purpose of coal mining under SMCRA is to meet the Nation’s 
energy needs. BLM may meet these goals by promoting renewable energy and energy 
conservation. 
 
 Coal fired power generation is fast becoming an obsolete and uneconomical source of 
electricity, as society is becoming less tolerant of the multifarious harms wrought by coal 
pollution. Former President Obama, in laying out his plan for action to combat the crisis of 
climate change, specifically singled out the need to stop the harm from coal and coal plants: 
 

Today, about 40 percent of America’s carbon pollution comes from our power 
plants. But here’s the thing: Right now, there are no federal limits to the amount 
of carbon pollution that those plants can pump into our air. None. Zero. We limit 
the amount of toxic chemicals like mercury and sulfur and arsenic in our air or 
our water, but power plants can still dump unlimited amounts of carbon pollution 
into the air for free. That’s not right, that’s not safe, and it needs to stop. So today, 
for the sake of our children, and the health and safety of all Americans, I’m 
directing the Environmental Protection Agency to put an end to the limitless 
dumping of carbon pollution from our power plants, and complete new pollution 
standards for both new and existing power plants.101 

 

                                                
97 Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1065 (9th Cir. 1998).  
98 Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997). 
99 Id. 
100 NRDC v. Morton, 458 F.2d 827, 833-38 (D.C. Cir. 1972); Hodel, 865 F.2d at 295-97 (agency required to 
consider conservation alternatives in analysis of decision to issue oil and gas leases); Libby Rod & Gun Club v. 
Poteat, 457 F. Supp. 1177, 1186-8 (D. Mont. 1978), aff’d in part and rev’d in part on other grounds, 59 F.2d 742 
(9th Cir. 1979). 
101 Barak Obama, President of United States of America, Remarks on Climate Change at Georgetown University 
(June 25, 2013), available at http://www.whitehouse.gov/the-press-office/2013/06/25/remarks-president-climate-
change. 
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 On national and international levels, major investors—such as the World Bank, European 
Investment Bank, and the U.S. Import-Export Bank—have declined or refused to invest in coal 
energy.102 It has been repeatedly noted that “coal is a dead man walking”103 and private investors 
have recently announced that investments in coal are a dead end.104 A recent report by Goldman 
Sachs sums up the current and projected state of the coal industry: 
 

Thermal coal has enjoyed a long period of strong demand growth but in our view 
the next 10 years will not be as benign. . . . Earning a return on incremental 
investment in thermal coal mining and infrastructure capacity is becoming 
increasingly difficult. Mines are long-lived assets with a long payback period, 
while thermal coal is a geographically abundant resource in an industry with 
relatively low barriers to entry. As coal demand becomes increasingly 
constrained, the competition among suppliers is likely to intensify. The change in 
outlook is reflected in the way diversified mining companies are reallocating their 
capital towards more attractive sectors.105 

 
Among the reasons behind the impending obsolescence of coal are (1) decreasing 

acceptance of pollution from coal and, accordingly, increased regulation of coal pollution; (2) 
increased competition from other energy sources, such as renewables and natural gas; and (3) 
increases in energy efficiency.106  A chief reason for the decreased social acceptance of coal is 
that its negative externalities—i.e., costs borne by society which are not included in the purchase 
price of coal—are tremendous, amounting annually to hundreds of billions of dollars in the 
United States alone.107 As society has become better able to recognize and calculate these costs 
that are being foisted upon it, there has been an ever-growing rejection of coal as a legitimate 
energy source. Stock value of coal companies is plummeting; stock in Peabody, the largest 

                                                
102 World Bank Group, Toward a Sustainable Energy Future for All: Directions for the World Bank Group’s Energy 
Sector at 25 (“The WBG will provide financial support for greenfield coal power generation only in rare 
circumstances.”); European Investment Bank, Ex-Im Bank Move Away from Coal Financing, Sustainable Business 
(July 31, 2013), available at http://www.sustainablebusiness.com/index.cfm/go/news.display/id/25102. 
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private sector coal company, has been reduced dramatically.108 Bankruptcy seems probable for 
some (e.g., Arch Coal).109 
 
 While the economics for coal in the United States and abroad look dismal for the future, 
development of renewable energy sources and investments in energy conservation and efficiency 
are promising.110 In order to meet carbon reduction goals in the Northwest, for example, the 
NPCC’s Sixth Power Plan proposes “reduced reliance on coal” and a “carefully coordinated 
retirement of and replacement of half the existing coal-fired generation serving the region with 
conservation, renewable generation, and lower carbon emitting resources.”111 The Sixth Power 
Plan found that conservation is “by far the lowest-cost and lowest-risk resource available in the 
region.”112 The plan also noted that “the most readily available and cost-effective renewable 
resource is wind power and it is being developed rapidly.”113 As the Montana Public Service 
Commission has acknowledged, “Montana has outstanding wind energy potential. The wind 
generation potential in Montana far exceeds what the state’s utilities can use.”114 
 
 Further, “[t]he region needs to devote significant effort to expanding the supply of cost-
effective renewable resources, many of which may be small scale and local in nature.”115 Given 
the risk that coal producers will ultimately be required to pay for their carbon pollution, “some 
renewable generation is cost-effective even without renewable portfolio standards.”116 
In addition to wind, the Sixth Power Plan notes that other viable renewable and low carbon 
energy options include small scale geothermal projects, upgrades of existing hydropower 
projects, and bioresidue energy recovery.117 The Plan also encourages commercialization of 
deep-water wind energy and wave energy projects.118 
 
 A highly detailed analysis of different future energy scenarios by Amory Lovins 
concluded that scenarios based on large scale renewable energy generation (called the “renew” 
scenario) and widespread distributed generation (the “transform” scenario) combined with 
aggressive energy efficiency measures have by far, the greatest social, economic, and 
environmental value. Such measures are affordable and feasible when compared with business as 
usual scenarios or scenarios involving significant development of nuclear power and coal with 
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CCS.119 And, the clincher, the renewable and distributed energy scenarios are superior in 
reliability, security benefits, environmental responsibility, public health benefits, and public 
acceptability.120 
 
 In sum, coal energy is fast becoming obsolete: uneconomic, environmentally harmful, 
and socially unacceptable. Renewable energy and energy conservation and efficiency, on the 
other hand, are making tremendous gains in cost, and are far superior in environmental and 
social acceptability. Large-scale deployment of renewable energy and conservation measures are 
reasonable alternatives that should be considered as alternatives to continued coal mining at the 
Spring Creek Mine. As noted above, BLM is required to consider alternatives that are not within 
its jurisdiction.121 Consideration of such alternatives is particularly appropriate given that the 
proposed mining, which is partially for export, will not help, but harm, BLM’s asserted goal of 
improving the national energy security (by reducing reserves and increasing prices122). Further, 
increased renewable energy development and energy conservation do not suffer from the 
negative economics and political controversy of coal mining.123 Nor will they lead to the 
inevitable “bust” that will occur upon either exhaustion of the coal seam or changes in market 
conditions. BLM must consider alternatives that will not inevitably lead to a bust, economic 
recession, and hard times. 
 
 b.  Alternative Mining Levels 
 
 We request the BLM consider in detail an alternative that limits the amount of coal 
tonnage and/or acreage to be mined to lower levels than are currently proposed.  Such an 
alternative will limit the extent to which the direct and indirect impacts of mining, hauling, and 
coal combustion will occur, as well as incentivize power plant owners to develop alternative 
non-coal-fired electricity generation. 
 
 c.  Underground Mining 
 
 We request that BLM consider in a detail an alternative that would require underground 
mining, rather than surface strip mining.  This alternative would not only significantly limit the 
surface impacts of mining, but would also limit the reclamation burden on the mining company. 
 

d.  Low or No Pollutant Emitting Equipment 
 
We request that, in order to limit air quality impacts, that BLM consider in detail an 
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alternative that requires the use of equipment that produce less or no emissions, such as natural 
gas-fired vehicles and machinery and electric machinery powered by solar panels or other 
renewable energy sources.  We also request that BLM investigate whether it should require 
equipment maintenance standards to ensure that pollutant-emitting machinery is maintained and 
operated such that air emissions are minimized to the maximum extent practicable. 

 
e.  Other Air Quality Mitigation Alternatives 

 
 We request that BLM consider, in detail, an alternative that mitigates the air quality 
impacts of the proposed mining. For instance, more stringent mitigation to eliminate nitrogen 
dioxide emissions during blasting (including an alternative that prohibits cast blasting to prevent 
orange clouds from forming), and an alternative that requires a compensatory reduction in 
emissions for any and all emissions that would continue and/or increase as a result of the 
proposed coal lease. This last alternative could involve the BLM and/or Cloud Peak securing 
commitments from oil and gas operators or other coal miners in the region to reduce their 
emissions. 
 

f. An Alternative that Requires Cloud Peak to Undertake Actions to Limit or 
Reduce Other Greenhouse Gas Emissions 

 
 We request the BLM consider in detail an alternative or alternatives that mitigate 
greenhouse gas emissions associated with the proposed mining.  BLM should consider requiring 
that Cloud Peak secure an increase in the efficiency of the power plants it fuels, either through 
contractual terms or other mechanisms, to reduce the total carbon dioxide emission rate (this 
could be accomplished through the establishment of a limit on carbon dioxide emissions at 
plants, either through a total cap or lower emission rate), require the use of low carbon fuels for 
the operation of any heavy machinery, and/or require that Cloud Peak use renewable energy to 
power the Spring Creek mine. 
 

g. An Alternative that Requires Offsite Mitigation or Compensation for the Impacts 
in Other Ways  

 
 Offsite mitigation, as well as mitigation that requires compensation, is explicitly 
authorized under NEPA. The definition of mitigation includes “[c]ompensating for the impact by 
replacing or providing substitute resources or environments.”124 In this case, we request the BLM 
consider an alternative or alternatives that would require Cloud Peak to offset its carbon dioxide 
emissions from the mine and the power plants it fuels with offsite mitigation by developing a 
comparable amount of renewable energy. This mitigation measure would provide additional 
generation and also help create cleaner energy sources that will eventually offset the greenhouse 
gas emissions produced by coal mining and burning.  BLM could play a key role in spurring 
utilities to begin investing in and developing renewable energy as a means to limit fossil fuel 
consumption. 
 

h. An Alternative or Alternatives that Require a Royalty Rate Higher Than 12.5% 
 
                                                
124 40 C.F.R. § 1508.20(e).  
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 Under the Mineral Leasing Act and the BLM’s own coal leasing regulations, the agency 
must impose a royalty rate that is “not less than 12 ½ percent of the value of the coal removed 
from a surface mine.”  43 C.F.R. § 3473.3-2(a)(1).  Here, we urge the BLM to consider imposing 
a royalty rate higher than 12.5% in order to address recent controversy around federal coal 
royalties and to ensure that the American public gets a fair return for any coal produced.  
 
 Such an alternative would be more than reasonable.  As part of its programmatic review 
of the federal coal program, the BLM has already disclosed that alternatives raising royalty rates 
for federal production is a reasonable course of action for addressing fair return concerns related 
to federal coal management.  As part of its programmatic review, the BLM identified three 
“option packages,” all of which identified increasing royalty rates as components.125 
 
 The BLM has authority to impose increased royalty rates as part of its site-specific 
leasing decisions.  Here, we request the agency exercise this authority to guarantee that issuance 
of the proposed lease and lease modification is truly in the public interest. 
 

i. An Alternative or Alternatives that Carry Forward Concepts from the BLM’s 
Programmatic Review of the Federal Coal Program 

 
 We request the BLM analyze in detail an alternative or alternatives that carry forward 
concepts that were identified as part of the agency’s programmatic review of the federal coal 
program.  These concepts include, but are not limited to, adjusting the lease bidding process to 
ensure greater competition and fair market value return, providing to help communities transition 
from being dependent upon coal, and taking steps to ameliorate the climate impacts of new coal 
leasing.  These alternatives and concepts were identified in the BLM’s scoping report for its 
programmatic EIS for the federal coal program.   
 
 Although the programmatic EIS process has been derailed by new Interior Secretary 
Zinke, the concepts and alternatives identified for consideration under the programmatic EIS 
remain reasonable, viable for implementation at the leasing stage, and important to consider in 
detail to ensure any leasing is in the interest of the American public.  To this end, we request 
BLM carry forward an alternative or alternatives that encapsulate the concepts in the agency’s 
programmatic EIS process.   
 

Sincerely, 
 
 
 
Shannon Hughes 
Climate Guardian 
WildEarth Guardians 
2590 Walnut Street 
Denver, CO 80205 
shughes@wildearthguardians.org 

                                                
125 See BLM Scoping Report at ES-7—ES-10, available at https://eplanning.blm.gov/epl-front-
office/projects/nepa/65353/95106/115023/CoalPEIS_RptsScoping_Vol1_508.pdf.  
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