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 WildEarth Guardians hereby responds to the Bureau of Land Management’s (“BLM’s”) 

Petition to the Director of the Department of the Interior’s Office of Hearings and Appeals, dated 

April 10, 2017, requesting review and reversal of the Interior Board of Land Appeals’ ruling in 

WildEarth Guardians, 189 IBLA 274 (Feb. 7, 2017) (hereafter “WildEarth”).  For the following 

reasons, we oppose the BLM’s request and urge the Director to deny its Petition. 

 

DIRECTOR REVIEW IS EXERCISED SPARINGLY 

 While the Director has discretion to review a decision of the IBLA, such review authority 

is entirely discretionary and is exercised sparingly.  See In re Fina Oil and Chem. Co., 19 OHA 

200, 202 (2001); see also In re Wroten Land and Cattle Co., et al., 50 OHA 227, 228 (2016).  On 

this basis alone, the Director should deny BLM’s Petition for Director’s Review and uphold the 

IBLA’s ruling.  However, even if the Director chooses to exercise her discretion to review the 

IBLA’s ruling in this matter, there is no basis for granting BLM’s Petition and the agency’s 

request that the Board’s ruling be reversed. 
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RESPONSE TO BLM’S PRIMARY ARGUMENT 

 As the BLM states in its Petition, the IBLA set aside and remanded a coal lease 

modification that was approved by a District Manager.  In so holding, the IBLA reviewed the 

plain language of the U.S. Department of the Interior’s and BLM’s delegations of authority, as 

set forth under federal law, regulation, and agency directives.  This delegation of authority was 

explained by the IBLA as follows: 

● The Mineral Leasing Act authorizes the Secretary of the Interior to approve 
modifications of coal leases.  See 30 U.S.C. § 201(a)(1).   
 

● The Secretary of the Interior has delegated this authority to the Assistant Secretary of 
the Interior—Land and Minerals Management.  See Interior Department 
Departmental Manual (“DM”), 209 DM 7.1.  The Assistant Secretary of the Interior 
has in turn delegated this authority to the BLM Director.  See 235 DM 1.1K. 

 
● Regulations implementing the Mineral Leasing Act empower “authorized officer[s]” 

within the BLM to act on behalf of the Secretary to approve coal lease modifications.  
43 C.F.R. § 3432.2(a).  An “authorized officer” is an employee of the BLM “to whom 
has been delegated the authority to take action.”  43 C.F.R. § 3400.0-5(b). 

 
● The Interior Department’s DM states that delegations of authority within the BLM 

“will be issued as part of the bureau or office directives system.”  200 DM 2.3.  
  

● According to the BLM’s directives system, the Director of the agency has delegated 
State Directors the authority to approve coal lease modifications.  See BLM Manual 
Section 1203, Appendix 1 at 67. 

 
● According to the Wyoming State Office of the BLM’s Supplement to the BLM 

directive system, the State Director has delegated authority to approve coal lease 
modifications to the Deputy State Director for Lands and Minerals, and has 
prohibited the Deputy State Director from delegating that authority any further.  See 
Wyoming State Office, BLM Manual Supplement Section 1203, Appendix 1 at 89.  
According to the Wyoming State Office Supplement, the State Director has not 
delegated authority to District Managers to approve federal coal lease modifications.  
See id. 

 
See WildEarth, 189 IBLA 277-278.  The BLM does not disagree with the IBLA’s plain reading 

of the agency’s delegation of authority related to federal coal lease modifications.  Indeed, the 
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BLM does not challenge the IBLA’s conclusion that District Managers lack delegated authority 

to approve federal coal lease modifications. 

 Nevertheless, the BLM urges the Director to reverse the IBLA.  In support, the agency 

advances one key contention, which is that although District Managers do not have delegated 

authority to approve federal coal lease modifications, the District Manager in this case did not 

actually approve a federal coal lease modification.  This singular contention, however, lacks any 

merit. 

 As argued before the IBLA and now re-argued again before the Director, the BLM claims 

the District Manager had authority to approve the federal coal lease modification at issue here 

vis-à-vis the Manager’s general authority to approve Decision Records as part of the agency’s 

National Environmental Policy Act (“NEPA”) proceedings.  See BLM Petition for Director’s 

Review at 5-6.  The IBLA rejected this claim, holding that authority to approve documents under 

NEPA does not thereby vest the District Manager with authority to approve an action that he or 

she is not delegated authority to approve in the first place.  As the Board stated, “A delegation of 

authority to issue a NEPA document is not a delegation of authority to issue the DR [Decision 

Record] that the NEPA document supports.”  WildEarth, 189 IBLA 281.1  

 To overcome this, the BLM asserts the Decision Record approving the coal lease 

modification at issue here was not actually a decision to approve the coal lease at all.  This 

argument is all smoke and mirrors. 

                                                
1 The IBLA held similarly in WildEarth Guardians, 187 IBLA 349 (May 6, 2016) (hereafter, “WildEarth Guardians 
I”).  In that case, the Board rejected a coal lease by application in Colorado approved by a BLM Field Manager.  In 
overturning the agency, the IBLA found that although the Field Manager may have been delegated authority to 
approve NEPA documents, this authority extended only so far as the Field Manager was delegated authority to 
approve the underlying action subject to NEPA.  As the Board noted, the BLM Colorado State Office’s own Manual 
Supplement stated that delegated approval of NEPA compliance documents extends only “to the level of the specific 
delegation of authority for approving the proposed action[.]”  187 IBLA 352.  This same statement is found in the 
Wyoming State Office’s Manual Supplement.  See Wyoming State Office, BLM Manual Supplement Section 1203, 
Appendix 1 at 35. 
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 First, it ignores the agency’s own definition of what constitutes a Decision Record.  As 

the BLM’s own NEPA Handbook explains, Decision Records are required to document 

decisions for actions analyzed in Environmental Assessments (“EAs”) under NEPA.  See BLM 

NEPA Handbook H-1790-1, Section 8.5 at 84.  The Handbook is unequivocal that a Decision 

Record is a decisionmaking document and authorizes actions documented in EAs.  The 

Handbook explains  “[T]he BLM has chosen to use the ‘decision record’ (DR) to document the 

decision regarding the action for which the EA was completed.”  Id.  Far from a simple statement 

of agency position or a recommendation, a Decision Record is a detailed explanation of the basis 

for BLM determining that approval of an action is warranted and represents formal agency 

approval of an action.  As the Handbook explains, “the decision record is the authorizing 

document.”  Id. at Section 8.4.2 at 83.2 

 The agency itself acknowledges the plain language of its Decision Record explicitly 

“approved” the lease modification and “authorized” the activity analyzed in the EA.  While the 

BLM now claims the language was “imprecise” and “poorly phrased,” this is a blatant 

mischaracterization of its own Decision Record.  The District Manager herself minced no words 

in approving the lease modification, explaining, “it is my decision to approve the lease 

modification to WYW-177903” and offering a “Rationale for the Decision” as follows: 

I have reviewed the environmental assessment and the attendant FONSI (DOI-BLM-WY-
060- EA13-147) for the West Antelope II South Lease Modification. I have determined 
that the proposed project is in conformance with the Record of Decision for the Resource 
Management Plan/Final Environmental Impact Statement for the Casper Field Office and 
that it will not cause unnecessary or undue degradation or have any significant adverse 
impacts on the human environment.  
 

                                                
2 See also WildEarth Guardians I, 187 IBLA 349, 353 (May 6, 2016) (holding a Decision Record is not a 
“recommendation” but a decision).  
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Decision Record at unnumbered pp. 2 and 4.3  Moreover, the District Manager stated her 

“decision” was subject to appeal before the IBLA.  See id.  As the IBLA’s rules provide, only a 

“decision” by the BLM may be appealed.  43 C.F.R. § 4.410(a); see also 43 C.F.R. § 4.1(b)(2) 

(stating that IBLA decides appeals of “decisions rendered by Departmental officials”).    

 Second, despite BLM’s claims that it used “imprecise” and “poorly phrased” wording in 

the Decision Record authorizing the Antelope Lease Modification, the Decision Record actually 

uses the same wording the BLM has used in every Decision Record for every coal lease 

modification approval.  Attached are several recent examples of Decision Records signed by 

BLM officials using wording that is similar, if not identical, to the wording in the Decision 

Record at issue here, including:4 

● A Decision Record approving a modification to federal coal lease WYW-172413 
signed on March 1, 2012, in which the decisionmaker stated, “I approve the decision 
to modify lease WYW-172413[.]”5 
 

● A Decision Record approving a modification to federal coal lease WYW-154595 
signed on February 28, 2013, in which the decisionmaker stated, “it is my decision to 
approve the Proposed Action to modify the existing federal coal lease 
WYW154595[.]”6 
 

● A Decision Record approving a modification to federal coal lease COC-72980 signed 
on December 4, 2012, in which the decisionmaker stated, “It is my decision to modify 
lease COC72980[.]”7 

 

                                                
3 This Decision Record is attached as Exhibit 1 to this Response. 
 
4 These are a subset of the many coal lease modification Decision Records the BLM has issued over the years.  We 
present these Decision Records to illustrate the agency’s patterns and practices related to coal lease modification 
approvals. 
 
5 This Decision Record is attached as Exhibit 2. 
 
6 This Decision Record is attached as Exhibit 3. 
 
7 This Decision Record is attached as Exhibit 4. 
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● A Decision Record approving modifications to federal coal leases COC-61209 and 
COC-37210 signed on August 14, 2012, in which the decisionmaker stated, “It is my 
decision to modify coal leases COC-37210 and COC-61209[.]”8 

 
● A Decision Record approving a modification to federal coal lease COC-61357 signed 

on March 15, 2012, in which the decisionmaker stated, “It is my decision to modify 
coal lease COC61357[.]”9 

 
● A Decision Record approving modifications to federal coal lease MTM-37604 and 

MTM-57934 signed on April 7, 2006, in which the decisionmaker stated, “it is my 
decision to select the Proposed Action[,] [t]he Proposed Action is to modify existing 
lease MTM 37604 [and] federal coal lease MTM 57934[.]”10 

 
● A Decision Record approving a modification to federal coal lease UTU-67939 signed 

on December 15, 2011, in which the decisionmaker stated, “I have decided to 
implement the Proposed Action Alternative, which would modify the Winter Quarters 
Federal Coal Lease UTU-67939[.]”11 

 
● A Decision Record approving modifications to federal coal leases SL-062583, U-

47080, and UTU-63214 signed on November 5, 2009, in which the decisionmaker 
stated, “It is my decision to grant modifications to existing Federal coal leases by 
adding 880 acres to SL-062583, about 796 acres to U-47080 and 640 acres to UTU-
63214.”12 

 
 Further undercutting the BLM’s arguments here is that in practice, the agency does not 

even adhere to the position advanced in its Petition.  According to the agency, the Decision 

Record at issue here does not actually approve the coal lease modification.  Rather, approval 

happens concurrently with the subsequent issuance of a coal lease modification.  Even assuming 

this to be a valid argument (which it is not), it would mean the BLM would have to issue a 

Decision Record concurrently with issuance of a lease modification to be consistent with the 

process outlined in the BLM’s NEPA Handbook.  After all, according to the Handbook, an 

                                                
8 This Decision Record is attached as Exhibit 5. 
 
9 This Decision Record is attached as Exhibit 6. 
 
10 This Decision Record is attached as Exhibit 7. 
 
11 This Decision Record is attached as Exhibit 8. 
 
12 This Decision Record is attached as Exhibit 9. 
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action analyzed in an EA “cannot be implemented until the DR is signed.”  BLM NEPA 

Handbook H-1790-1, Section 8.5 at 84.  In practice, however, the BLM issues a single Decision 

Record approving a coal lease modification and no additional Decision Record is issued at the 

time the BLM issues a lease modification.  For example, for the aforementioned coal lease 

modification Decision Records, the BLM issued no subsequent Decision Records when it issued 

the lease modifications.  See Table below.  In practice, the BLM issues a single Decision Record 

approving a coal lease modification, which itself authorizes the subsequent issuance of a lease 

modification. 

Decision Record Date and Issuance Date for Recently Approved Coal Lease Modifications 
(Issuance Dates Were Obtained Through BLM’s LR2000 Database, 

https://www.blm.gov/lr2000/).  
Modified Coal 

Lease 
Decision Record 

Date 
Lease Modification  

Issuance Date 
Additional Decision 

Record Issued? 
WYW-172413  March 1, 2012 September 7, 2012 No 
WYW-154595 February 28, 2013 May 30, 2013 No 
COC-72980 December 4, 2012 February 1, 2013 No 
COC-61209 and 
COC-37210 August 14, 2012 September 20, 2012 No 

COC-61357 March 15, 2012 May 1, 2012 No 
MTM-37604 and 
MTM-57934 April 7, 2006 June 19, 2006 No 

UTU-67939 December 15, 2011 April 2, 2012 No 
SL-062583, U-
47080, and UTU-
63214 

November 5, 2009 November 23, 2009 No 

 
 Given the BLM’s standard practice of issuing Decision Records that represent the 

culmination of the agency’s decisionmaking process and then subsequently issuing lease 

modifications, it is important to consider the rational consequence of sustaining the BLM’s 

argument against its standard practice in this case.  If the Director were to grant the agency’s 

request, it would implicitly hold that the BLM’s current practice of approving coal lease 

modifications is inconsistent with its NEPA Handbook.  If the point of lease modification 
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“issuance” is the point at which “approval” of a coal lease modification occurs, as BLM asserts, 

then it would mean that all previously approved coal lease modifications—whether or not they 

were approved by employees with delegated authority—have been inappropriately approved 

without supporting decision documents.  This stands to significantly upend the agency’s 

traditional approach to approving coal lease modifications and threatens serious administrative 

uncertainty and crisis.13 

 Guardians agrees with the BLM on one matter.  There are questions regarding the 

validity of past IBLA rulings that have upheld coal leases approved by BLM employees without 

delegated authority.  In its Petition, the BLM points to rulings in the following proceedings:  

IBLA 2012-149 (183 IBLA 165 (Feb. 12, 2013)); IBLA 2012-109 (183 IBLA 242 (March 14, 

2013)); IBLA 2011-242 (183 IBLA 83 (Dec. 21, 2012)); and IBLA 2011-146 (July 25, 2011).  

See BLM Petition for Director’s Review at 6-8.  According to the agency, these rulings support 

the argument that “the District Manager was the authorized officer” for making coal leasing 

decisions.  Id. at 6.  While none of these rulings explicitly determined the District Manager was 

authorized to approve the coal leases at issue in those appeals, each clearly upheld coal leasing 

approvals that were inappropriately made by District Managers who lacked the delegated 

authority to make such approvals.   

 In light of these circumstances, we urge the Director of the Office of Hearing and 

Appeals to exercise her discretionary authority pursuant to 43 C.F.R. § 4.5(b) to review the 

following IBLA decisions:  183 IBLA 165 (Feb. 12, 2013), 183 IBLA 242 (March 14, 2013); 

183 IBLA 83 (Dec. 21, 2012); and the IBLA’s final Order in 2011-146 (July 25, 2011).  The 

Director should review these decisions to determine whether the IBLA inappropriately upheld 

                                                
13 If the Director agrees with the position advanced by the BLM, then we would urge an inquiry into all past coal 
leasing authorizations to determine whether BLM properly approved them with the required decision documents. 
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coal leasing decisions that were made by BLM employees without delegated authority.  The 

Director should review these decisions to determine whether the IBLA should have set aside and 

remanded the approvals consistent with its holdings in WildEarth Guardians and WildEarth 

Guardians I, as well as its final Orders in IBLA 2016-079 and IBLA 2016-080.   

 

RESPONSE TO ADDITIONAL ARGUMENTS RAISED BY  
BLM AND INTERVENOR 

 
 Finally, BLM, as well as Intervenor Antelope Coal, LLC, advance four additional 

arguments for Director review, all of which lack merit.14 

 First, BLM asserts that the IBLA’s ruling in this matter “allows NGO’s to challenge 

BLM internal policies.”  BLM Petition for Director’s Review at 13.  The ruling does no such 

thing.  The IBLA did not rule that any of BLM’s internal policies were invalid.  Rather, the 

Board held that the BLM misinterpreted its internal policies and held the Decision Record 

approving the coal lease modification at issue here was inconsistent with these policies.  The 

IBLA was squarely within its authority to decide appeals relating to the use and disposition of 

public lands and resources.  See 43 C.F.R. § 4.1(b)(2). 

 Second, both BLM and Antelope Coal, LLC assert that WildEarth Guardians lacked 

standing to sustain its appeal with regards to the issue of whether the lease modification was 

properly approved by an employee with delegated authority.  This issue was raised sua sponte by 

the IBLA in order to resolve jurisdictional questions around the lease modification Decision 

Record that arose subsequent to the ruling in WildEarth Guardians I and final Orders in IBLA 

2016-079 and IBLA 2016-080.  After issuing an Order to Show Cause and affording an 

opportunity for the parties to respond to the jurisdictional question, the IBLA ultimately found 

                                                
14 Antelope Coal, LLC filed a Response in Support of BLM’s Petition for Director’s Review on May 12, 2017. 
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the lease modification Decision Record was not a valid decision of the BLM and that it had no 

jurisdiction to review the Decision Record.  See WildEarth Guardians, 189 IBLA 283. 

 An appellant is not required to demonstrate standing in order for the IBLA to rule on 

whether it has jurisdiction.  Here, the IBLA found the Decision Record was not properly a 

decision of the BLM and appropriately set aside and remanded the purported decision.  As the 

IBLA has stated, it is “well-settled” that a “court at any stage in the proceedings may address 

jurisdictional issues, and even if the issue has not been properly raised by a party, an appellate 

court sua sponte may consider all bases for the lower court’s jurisdiction.”  To this end, the 

Board has stated: 

[A]ny pending administrative review proceeding must be dismissed [] if the facts show 
that OHA lacks jurisdiction [].  Th[is] obligation [] applies whether or not the lack of 
jurisdiction was affirmatively raised by any of the parties, and failure to assert lack of 
jurisdiction at the beginning of administrative review will not diminish the obligation of 
the administrative forum to dismiss the proceeding. 
 

McPeek Mining v. OSM, 101 IBLA 389, 392-393 (1988).  As the IBLA has consistently 

affirmed, “[T]he Board has the inherent authority to consider, sua sponte, whether [an agency 

subject to IBLA appellate review] has acted within the scope of its jurisdiction[.]”  West Virginia 

Highlands Conservancy, Inc. v. OSM, 181 IBLA 31, 43 (March 2011).  

 Third, Antelope Coal asserts the Director should reverse the IBLA on the basis that 

Guardians waived its “right to challenge” BLM’s delegation procedures.  As explained above, 

Guardians did not challenge nor did the IBLA rule upon the validity of BLM’s delegation 

procedures.  To the extent Antelope Coal’s argument is construed to mean that Guardians waived 

its right to challenge the BLM’s interpretation and application of its delegation procedures, any 

omission by Guardians would not prevent the IBLA from assessing and ruling upon its 
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jurisdiction.  Jurisdiction is not established by virtue of an appellant’s failure to raise a 

jurisdictional question. 

 Fourth and finally, the BLM suggests as a basis for Director review and reversal that the 

IBLA simply “waited too long” to issue its ruling.  BLM Petition for Director’s Review at 15.  

Given that the Director’s review authority is exercised “sparingly,” it would be highly 

inappropriate for the BLM’s impatience to be grounds for review and reversal of the IBLA.  The 

BLM cites no missed deadline by the IBLA.  Further, other than apparent frustration, the agency 

cites no prejudice it has experienced or will experience as a result of the timing of the IBLA’s 

ruling.  It is telling that the BLM apparently has not even attempted to respond to the IBLA’s 

remand in this case by issuing a new Decision Record signed by an employee with delegated 

authority.  Such a move would open the door for the very resolution the agency seeks. 

 

THE DIRECTOR SHOULD REJECT BLM’S PETITION FOR REVIEW 

 For the aforementioned reasons, the Director should deny BLM’s Petition for Director’s 

Review and request for reversal of the IBLA’s ruling in WildEarth Guardians, 189 IBLA 274 

(Feb. 7, 2017).  The BLM’s interpretation of its delegation of authorities pressed before the 

IBLA and in its Petition is flatly in error.   

 Furthermore, we urge the Director to consider whether it is appropriate to review prior 

IBLA rulings that have inappropriately upheld federal coal leasing approvals made by BLM 

employees without delegated authority.  There is enormous value in ensuring consistency and 

clarity in reviewing, interpreting, and applying BLM’s delegation of authority policies.   

 

 



12  

Respectfully submitted this 18th day of May 2017, 
 
 

________________________________ 
Samantha Ruscavage-Barz 
Staff Attorney  
WildEarth Guardians 
516 Alto St. 
Santa Fe, NM 87501 
(505) 401-4180 
Fax: (505) 213-1895 

       sruscavagebarz@wildearthguardians.org  
 
       Attorney for WildEarth Guardians 
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CERTIFICATE OF SERVICE 
 

 I certify that on May 18, 2017, I served this Opposition to BLM Petition for Director’s 

Review by Federal Express overnight delivery upon: 

Shayla Freeman Simmons 
Director 
Office of Hearings and Appeals 
U.S. Department of the Interior 
801 N. Quincy St., Suite 300 
Arlington, VA 22203 

 
And that this Opposition was filed on May 18, 2017 by U.S. Priority Mail upon: 

Phil Lowe and Matt McKowan 
Office of the Regional Solicitor 
Rocky Mountain Region 
U.S. Department of Interior 
755 Parfet St., Suite 151 
Lakewood, CO 80215 
 
Andrew Emerich 
Holland & Hart LLP 
6380 South Fiddlers Green Cir., Ste. 500 
Greenwood Village, CO 80111 
 
Michael J. McGrady 
Wyoming Attorney General’s Office 
2230 Capitol Ave. 
Cheyenne, WY 82002 
 
Shannon Anderson 
Powder River Basin Resource Council 
934 N. Main St. 
Sheridan, WY 82801 

 
 
 
       ________________________ 
       Jeremy Nichols  
       WildEarth Guardians 


