
	

	

June 2, 2017 
BY ELECTRONIC MAIL 

 
ATTN: OSMRE, Dry Fork Mine A2Tr1 EA 
C/O Logan Sholar�
OSMRE WR��
1999 Broadway, Suite 3320  
Denver, CO 80202-3050 
Osm-nepa-wy@osmre.gov	 
 

Re: Dry Fork Mine Mining Plan Modification A2Tr1 Environmental Assessment  
 
Dear Mr. Sholar:  
 

WildEarth Guardians (“Guardians”) submits the following comments on the 
Environmental Assessment (“EA”) regarding Office of Surface Mining Reclamation and 
Enforcement’s (“OSMRE”) proposal to modify a mining plan that will allow Western Fuels 
Wyoming to extend the Dry Fork Mine’s (“DFM”) mining disturbance by 364.5 federal surface 
acres, adding 32 million tons of federal coal to its approved Federal Mining Plan. The proposed 
mining plan modification will extend the life of the mine by approximately 5.3 years, concluding 
in 2053. 

 
OSMRE is required to describe the anticipated environmental impacts from the current 

and future mining operations at the DFM from January 1, 2016, through the life of the mine 
within a tract of land known as Amendment 2, Tract 1 (“A2Tr1”) that lies within the approved 
WDEQ-LQD permit area (Permit No. PT0599).1  

 
The DFM is an open-pit sub-bituminous coal mine, located approximately 5 miles north 

of the City of Gillette, Wyoming in the Powder River Basin (“PRB”). Since opening in 1989, 
DFM has shipped 69.5mm tons of coal. The A2Tr1 tract project area for the EA is located within 
federal coal leases WYW-027-1200 and WYW-027-1201 in the central/eastern portion of the 
DFM permit boundary.2  

  
The PRB region is a coal basin that spans from northeast Wyoming to southeast 

Montana. The PRB produces 80 percent of the coal mined from federal government-owned coal 
leases in the U.S. The region has also been heavily developed for oil and gas recovery, most 
recently for coal bed natural gas (“CBNG”). All of the land surrounding A2Tr1 is currently 
leased for coal mining. The DFM permit area has overlapping coal permit areas with three other 
approved mining operations (Eagle Butte, Wyodak, and Synthetic Fuels mines), and bounds 

																																																								
1 Dry Fork Mine A2Tr1 EA, p. 26.  
2 Dry Fork Mine A2Tr1 EA, p. 26. 
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mine permit areas on three sides. The A2Tr1 area adjoins a neighboring mine’s coal loadout 
railroad loop. Several heavy industrial facilities are also near A2Tr1, including an oilfield 
wastewater injection business, an activated carbon refinery, and a septic waste disposal business. 
Additionally, an industrial park is in the process of being developed within 0.75 mile of the tract.   

 
Coal mining hurts the health and productivity of agricultural land in the West. Coal 

mining displaces farmers and ranchers who depend on the land to make a living by eliminating 
land used for crops or grazing. Coal seams also serve as aquifers in most of the West, and mining 
disrupts and degrades the water resources of the area, further damaging the long-term 
productivity of the land. Increasing coal mining would compound these problems.  

  
In commenting, WildEarth Guardians has two major concerns in the insufficiency of the 

EA. The first is OSMRE’s failure to undertake any meaningful climate change or social cost of 
carbon analysis. The second concern is OSMRE’s failure to address the cumulative impact of 
surrounding mines, such as Spring Creek Mine, and other extractive operations in the area. As a 
result of these insufficiencies, we request that OSMRE move forward with drafting an EIS and 
address the full scale environmental impacts, as required by the National Environmental Policy 
Act (“NEPA”).  

 
Statutory Background 

 
For existing approved mining plans that are proposed to be modified, as is the case with 

this project, OSMRE prepares a Mining Plan Decision Document (“MPDD”) for a mining plan 
modification request (30 CFR 746.13). The DOI Assistant Secretary for Land and Minerals 
Management (“ASLM”) reviews the MPDD and decides whether or not to approve the mining 
plan modification, and, if approved, what, if any, conditions may be needed. ASLM’s approval 
of the federal mining plan modification is necessary to mine the reserves.  
 

The purpose of the EA is to evaluate the environmental effects of coal mining on the 
proposed portions of federal coal leases WYW-0271200 and WYW-0271201 within the A2Tr1 
area, which assists OSMRE in developing a recommendation to the ASLM whether to approve, 
disapprove, or approve with conditions the federal mining plan modification.  
 

OSMRE should not simply rubberstamp the EA at issue, but rather earnestly take into 
account the myriad changed circumstances that influence today’s coal management decisions 
and apply contemporary deliberation to the present mining plan modification. If OSMRE 
chooses to move forward with its review and to make a recommendation to the Secretary of the 
Interior, we request OSMRE recommend the Secretary deny the proposed modification to DFM. 
We have a number of concerns over the direct, indirect, and cumulative impact to air quality, 
water quality, and special status species in the region. We are particularly concerned over the 
impacts of burning coal from the DFM, which fuels nearby power plants and is also likely to be 
exported overseas.  
 

Regardless, if OSMRE decides to continue to review the proposed mining plan 
modification, the agency must address the following concerns:  
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1. An Environmental Impact Statement is Required  
 

OSMRE should prepare an EIS. These impacts to the surrounding environment and to the 
climate do not appear to have been adequately addressed in the EA. In the meantime, we have 
additional concerns over the agency’s decision to prepare an EA, even though mining of the 
DFM coal lease clearly poses significant impacts to the environment.  
 

Chiefly, OSMRE’s attempt avoid preparing its own EIS or supplemental EIS, is not 
supported by Interior Department NEPA regulations at 43 C.F.R § 46.140. These regulations 
state that:  
 

An environmental assessment may be prepared, and a finding of no significant impact 
reached, for a proposed action with significant effects, whether direct, indirect, or 
cumulative, if the environmental assessment is tiered to a broader environmental impact 
statement which fully analyzed those significant effects.  

 
43 C.F.R. § 46.140(c).  

 
Here, the EA did not fully analyze the significant impacts of leasing and mining the lease. 

The EA failed to address a number of potentially significant impacts, including the climate 
impacts related to the reasonably foreseeable consequence of coal combustion, and cumulative 
impacts related to additional federal coal management decisions, including additional leasing that 
had occurred since the original lease was granted in 1989. Put another way, an EA is simply 
insufficient to analyze these impacts, as only an EIS can be utilized to analyze and assess 
significant environmental impacts under NEPA. See 40 C.F.R. § 1502.3.  

 
It is instructive to look to the BLM’s NEPA Handbook for guidance on this issue.3 

 
The 

agency’s Handbook states that, when tiering to an EIS, “If there are new circumstances or 
information that would result in significant effects of an individual action not considered in the 
EIS, tiering to the EIS cannot provide the necessary analysis to support a [Finding of no 
Significant Impact] FONSI for [an] individual action[.]” BLM NEPA Handbook, Section 5.2.2 at 
27. The Handbook further states that, “An EIS would need to be prepared for the individual 
action only if there are significant effects that have not been analyzed in the broader EIS.”  
Here, there are significant impacts related to the mining and cumulative impacts of other mines 
in that surrounding region. Given this, an EIS must be prepared, not an EA.  
 

To this end, it does not appear as if an EA or a Finding of no Significant Impact 
(“FONSI”) is warranted or justified. We again urge OSMRE to prepare an EIS for the proposed 
mining plan and comply with relevant procedures governing the preparation of an EIS.  
 
 
2. The EA Fails to Fully Analyze and Assess the Direct and Indirect Impacts of Mining the 
DFM.   
 
																																																								
3	This is especially true given that OSMRE’s NEPA Handbook was prepared in 1989, while BLM’s Handbook was 
prepared in 2008. Comparatively, BLM’s guidance is more up-to-date, on point, and instructive.  
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The EA unfortunately falls short of adequately addressing a number of potentially 
significant impacts related to the mining of the DFM coal lease, including a number of 
potentially significant impacts that we flagged in earlier comments.  
 

a. Impacts to Surface Water Quality  
 

The EA fails to demonstrate that there will be no significant water quality impacts. The 
EA should be revised to analyze whether increased inflows as the DFM lease area is mined may 
lead to comparable discharge violations and how increased inflows and resulting discharges can 
be mitigated.  
 

Authorization of mining plan modifications may be conditional. See 30 C.F.R. §§ 
746.13–14, 746.18. And OSMRE’s recommendation as to whether to approve, disapprove, or 
conditionally approve a mining plan modification must be based on, among other criteria, 
“[d]ocumentation assuring compliance with the applicable requirements of other Federal laws, 
regulations and executive orders other than the Act.” Id. at § 746.13(c).  
  
 

b. Impacts to Air Quality  
 

The EA fails to analyze and assess impacts to air quality related to the combustion of coal 
from the DFM. As described in section 3.4.7, the EA states that “DFM is a relatively small 
contributor of the emissions related to engine combustion (primarily carbon dioxide [CO2] and 
oxides of nitrogen [NOX]) in the region.” Additionally, the EA states that any mitigation 
measure, such as switching to equipment powered by a different fuel (such as natural gas or solar 
powered equipment) for recovery of 32 Mt of federal coal would be cost prohibitive for the 
minimal benefit to the regional air quality. The EA furthers that the use of renewables to run 
equipment would also not be technologically feasible. Similarly, the EA states that “retrofitting 
existing equipment with additional emissions control devices would be expensive with limited 
effect on regional air emissions.” (EA 2-11).  

 
CEQ regulations at 40 CFR 1508 (b) define “indirect effects” as those which are caused 

by the proposed action and are later in time or farther removed in distance, but are still 
reasonably foreseeable. These indirect effects would occur as a result of burning the coal that is 
mined. The analysis concluded impacts to air resources would be minor and there would not be 
significant impacts to air resources. Any mitigation measure proposed by OSMRE imposing 
more stringent emission limits on non-coal operators is beyond OSMRE’s authority and its 
implementation would be highly remote and speculative. Given these factors, bringing this 
alternative forward for further review would not be reasonable.  

  
While the EA states that the DFM is a relatively small contributor of pollution, the nearby 

city of Sheridan, Wyoming, located about 79 miles northwest of the project area, is currently a 
nonattainment area for PM10. (EA 3-14).  

 
The EA must also analyze air quality impacts as they relate to Class I areas. The closest 

mandatory Class I areas to the general analysis area are Wind Cave National Park and Badlands 
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National Park in South Dakota, located about 115 miles southeast and 165 miles east-southeast 
of the site, respectively. The closest designated Class I area is the Northern Cheyenne Indian 
Reservation (in Montana), located about 74 miles from the general analysis area. The closest 
“sensitive” Class II areas are the Devils Tower National Monument and the Cloud Peak 
Wilderness Area, which are approximately 42 and 81 miles from the general analysis area, 
respectively. (EA 3-15).   

  
c. Climate Change Impacts  
 
The EA fails to analyze and assess the climate change impacts of approving the proposed 

mining plan. We are especially concerned that OSMRE did not calculate the costs of projected 
carbon emissions that would result from the DFM.   
 

Climate change is one environmental effect that may be appropriate for managers of 
federal lands to consider when undertaking environmental analysis as part of the NEPA review 
process. In many ways, consideration of climate change is similar to the consideration of any 
other environmental effects. Considerations related to climate change include: The effects of a 
project on climate change (through greenhouse gas emissions or carbon sequestration). The 
effects of climate change on a proposed project. In other words, how climate change may 
influence the purpose and need for projects in the short-term (within the next 10 to 15 years) and 
long-term (over the next several decades); and the implications of climate change for the 
environmental effects of a proposed action. These considerations may receive different levels of 
emphasis at different stages of the NEPA process and depending on the nature of a project and 
its potential effects.  

 
There are three ways that climate change could be considered at various stages in the 

NEPA process:4  
 

• The effects of a proposed project on climate change through greenhouse gas (GHG) 
emissions and sequestration. Examples include short-term GHG emissions and alteration 
to the carbon cycle caused by hazardous fuels reduction projects; GHG emissions from 
the extraction of fossil fuels and minerals; or avoiding large GHG emissions pulses and 
effects to the carbon cycle by thinning overstocked stands to increase forest resilience 
and decrease the potential for large scale wildfire. � 
 

• The effects of climate change on a proposed project. That is, will climate change 
influence the affected environment in such a way that it will affect the purpose and need 
of a project?  
 

• The implications of climate change for the environmental effects of a proposed action. In 
addition to consideration of emissions and sequestration caused by the project, it may be 
necessary to consider the effects of a project on a particular resource in combination with 
those caused by climate change. Will the action and climate change combine to create 

																																																								
4 Brandt, Leslie; Schultz, Courtney (June, 2016). Climate Change Considerations in National Environmental Policy 
Act Analysis. U.S. Department of Agriculture, Forest Service, Climate Change Resource Center. Available�at: 
www.fs.usda.gov/ccrc/topics/nepa. � 
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increased impacts on a resource? Will other reasonably foreseeable actions add further 
impacts creating cumulative effects?  

 
Which effects to analyze, and the depth of analysis, will vary by the nature of the 

proposal, the needs of the decision-maker, the intensity of the effects, scientific uncertainty or 
controversy, and public interest as determined from scoping.  

 
The EA acknowledges that an approach to analyze possible climate change impacts is to 

calculate the so-called “social cost of carbon”. (EA 4-22). The social cost of carbon protocol was 
developed for use in cost-benefit analyses for proposed regulations that could impact cumulative 
global GHG emissions (EPA 2015b). The social cost of carbon estimates economic damages 
associated with increases in carbon emissions and includes, but is not limited to changes in net 
agricultural productivity, human health, and property damages associated with increased flood 
risks.  

 
The EA states that OSMRE has elected not to specifically quantify the social cost of 

carbon:  
 
Given the uncertainties associated with assigning a specific and accurate social 
cost of carbon to the Proposed Action and the uncertainties that indirect GHG 
emissions would actually be reduced under any reasonable Project alternatives, 
OSMRE has elected to quantify direct and indirect GHG emissions and evaluated 
these emissions in the context of Wyoming and national GHG emission 
inventories.  

EA 4-22.  
 
 First, the OSMRE offers in the EA that GHG emissions associated with the project are 

mostly from the indirect effects of coal combustion, and there is no consensus on the appropriate 
fraction of social cost of carbon tied to electricity generation that should be assigned to the coal 
producer. In addition, the EA argues there is no certainty that GHG emissions at power plants 
would actually be reduced if the federal coal associated with the Proposed Action was not mined.  

 
This is faulty logic in analyzing whether or not to determine the social cost of carbon. 

Courts have articulated an agency’s responsibility to consider GHG emissions in their NEPA 
analysis, stating: “The impact of greenhouse gas emissions on climate change is precisely the 
kind of cumulative impacts analysis that NEPA requires agencies to conduct.”5 In addition to 
quantifying GHG emissions, the EIS must “discuss the actual environmental effects resulting 
from [the proposed action’s] emissions.”6  
 

On April 20, 2017 the Congressional Review Service (“CRS”) reviewed Executive Order 
13783 and determined that prior to the issuance of the rescinded guidance, “some courts had 
faulted federal agencies for insufficiently taking into account climate-related impacts of their 

																																																								
5 Ctr. for Biological Diversity v. Nat’l Highway Transp. Safety Admin., 538 F.3d 1172, 1217 (9th Cir. 2008). 
6 Id. at 1216.   
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proposed actions” in NEPA reviews.7 The CRS concludes that “in order to comply with such 
rulings, federal agencies will still likely need to consider the impacts that their proposed actions 
would have on greenhouse gas (GHG) emissions and climate change.”8 As to the social costs of 
carbon methodology, the CRS states:  

 
[f]ederal agencies may still be required to take into account the costs of carbon in 
their rulemakings and NEPA reviews. For example, Executive Order 12866, 
issued in 1993, requires most agencies to consider costs and benefits of 
economically significant rules, including the cost of adverse effects in the ‘natural 
environment.’ The new Executive Order 13783 does not remove the requirement 
to consider environment-related costs and benefits associated with regulatory 
actions, including revisions or withdrawals of rules. In these instances, the 
executive order directs agencies to be consistent with the guidance in the Office 
of Management and Budget (OMB) Circular A-4, dated September 17, 2003, 
when analyzing the value of changes in GHG emissions resulting from 
regulations. Although the OMB Circular A-4 provides guidance on how to 
conduct cost-benefit analysis in rulemakings, it mentions climate change costs 
and benefits only once. In the circular, OMB recommends that federal agencies 
should analyze and present uncertainties related to its cost-benefits analysis of 
regulatory options, including, ‘for example, the uncertain knowledge of how some 
economic activities might affect future climate change.’ Without additional 
guidance, in order to comply with Executive Orders 12866 and 13783 and NEPA 
requirements, federal agencies will likely still need to determine how to assess the 
climate-related costs and benefits associated with rulemakings.9  

 
d. Coal Export Impacts  

 
The EA is entirely silent on the impacts of coal exports, even though the possibility of 

coal exports to Asian Markets and beyond is a heavy possibility. Coal companies have been 
courting both export markets in Asia and port officials in Oregon and Washington, hoping to 
greatly increase coal exports from the Powder River Basin. As the market for domestic coal 
decreases, Western Fuel Wyoming may look to overseas consumers to purchase the produced 
coal. The export of coal has its own issues, including transportation through half of America’s 
land to reach a proper port, and coal dust along the way. These issues must be included in a 
proper evaluation of impacts, as required.  
 

e. Coal Combustion Byproduct Wastes  
																																																								
7 See, https://fas.org/sgp/crs/misc/eo-rescind.pdf. Also, for an example of one legal decision requiring a NEPA 
analysis of climate change impacts see, Center for Biological Diversity v. National Highway Traffic Safety 
Administration, 538 F.3d 1172 (9th Cir. 2008).� 
8 See, https://fas.org/sgp/crs/misc/eo-rescind.pdf. Also, for an example of one legal decision requiring a NEPA 
analysis of climate change impacts see, Center for Biological Diversity v. National Highway Traffic Safety 
Administration, 538 F.3d 1172 (9th Cir. 2008).� 
 
9 See, https://fas.org/sgp/crs/misc/eo-rescind.pdf. (Attached as Exhibit 34) Also, for an example of one legal 
decision requiring a NEPA analysis of climate change impacts see, Center for Biological Diversity v. National 
Highway Traffic Safety Administration, 538 F.3d 1172 (9th Cir. 2008).� 
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The DFM takes coal combustion byproduct (“CCB”) wastes from the Dry Fork Station, 

(“DFS”) where the mine feeds coal via a conveyor system approximately one mile in length. 
CCBs are wastes generated during coal-burning and include fly ash, bottom ash, and scrubber 
sludge. An estimated 100,000 tons annually are placed at the DFM in an area located within the 
DFM permit boundary, but outside of the project area. CCB waste is hauled via truck from the 
DFS to the active disposal cell. CCB waste is laid in the cells in lifts, watered for dust control, 
and compacted with the water to harden the ash to a concrete form. Runoff from cells drains to a 
lined pond where it is stored for use for dust control in the ash landfill.  

 
While the EA mentions that these actions will occur as a result of mining, it does not 

discuss their environmental impact, nor any possibility of mitigation.  
 
f. Coal Transportation Impacts 

 
 Much of the coal in the PRB is delivered to generating stations within Wyoming and 
beyond via rail. Specifically, customers of coal derived from the DFM include Basin Electric’s 
Laramie River Station in Wheatland, WY, the newly constructed Dry Fork Station located at the 
DFM, and Leland Olds Station in Stanton, ND. Other customers include Pacific Corps’ Dave 
Johnston Station in east-central WY, and Texas Municipal Power Agency’s Gibbons Creek 
Station near College Station, TX. The EA describes but does not evaluate the impact of the 
following support facilities necessary to conduct mining operations within the project area:  

• haul roads used by haul trucks to transport coal to the DFM truck dump hopper, or move 
overburden and connect with in-pit roads and ramps; � 

• temporary light use ancillary roads; � 
• temporary in-pit ramps and roads; � 
• temporary stockpile areas to store topsoil removed from disturbed areas for �use in 

reclamation; � 
• temporary berms for control of water, material placement, or traffic; � 
• dewatering wells and associated waterlines; � 
• temporary construction staging areas; � 
• environmental monitoring stations for air and water monitoring; and � 
• Sediment ponds and diversion ditches. � 

 
The EA is inadequate in addressing the environmental impact of these infrastructures, 

temporary or not.  
 

3. The EA Fails to Address Impacts of Similar and Cumulative Actions  
 

OSMRE needs to analyze and assess the impacts of similar and cumulative mining and 
coal leasing approvals that are under consideration by the U.S. Department of the Interior in the 
same area. Under NEPA, an agency must analyze the impacts of “similar” and “cumulative” 
actions in the same NEPA document in order to adequately disclose impacts in an Environmental 
Impact Statement (“EIS”) or provide sufficient justification for a FONSI in an EA. See 40 C.F.R. 
§§ 1508.25(a)(2) and (3). Generally, coal mined under the federal coal management program is 
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one of the single greatest contributors to U.S. greenhouse gas emissions, constituting 
approximately 14% of annual carbon dioxide emissions and 11% of annual greenhouse gas 
emissions.    

 
In analyzing cumulative impacts, Interior is required to consider the cumulative effects of 

past actions.10 As part of its cumulative effects analysis, “review of past actions is required to the 
extent that this review informs agency decision-making regarding the proposed action.”11 Interior 
must include “analysis and a concise description of the identifiable present effects of past actions 
to the extent that they are relevant and useful in analyzing whether the reasonably foreseeable 
effects of the agency proposal for action and its alternatives may have a continuing, additive and 
significant relationship to those effects.” Id.  
 

Significantly, the last time BLM conducted a comprehensive environmental analysis of 
the Program was 38 years ago, in 1979.12 In the 1979 PEIS, the Bureau of Land Management 
(“BLM”) state it was committed to engaging in two levels of NEPA analysis that would consider 
both interregional and national impacts, as well as site-specific impacts. 1979 PEIS, at 3-68. 
BLM also stated that NEPA required the document to be updated when necessary and “when 
conditions change sufficiently to require new analyses of impacts.” 1979 PEIS, at 3-9.  

 
Total U.S. coal resources are estimated at approximately 481 billion short tons. Of that 

amount, the U.S. Geological Survey estimates recoverable coal resources in the PRB to be 
roughly 162 billion tons.13 According to the Energy Information Administration (“EIA”), the 
combustion of one short ton of coal results in approximately 2.86 tons of CO2 emissions. While 
the United States has been slowing its production of coal due to market forces, the PRB has only 
been increasing over the years (see Exhibit 1), further increasing emissions, without any 
meaningful analysis since 1979. At the very least, NEPA requires analysis of the cumulative 
impacts of the combustion of DFM coal, as well as mines around it, for every new and modified 
mine lease.  

 
a. Pending Coal Leases 

 
Here, the U.S. Department of the Interior is currently weighing numerous coal decisions, 

similar to the proposed action at hand, which pose similar and cumulative impacts in terms of 
greenhouse gas emissions and climate impacts, particularly in terms of carbon costs. These 
include, but are not limited to:  

 
• The BLM’s proposal to offer for sale and issuance the Alton coal lease (UTU-081895), a 

45-million-ton coal lease containing 3,581 acres in southern Utah. The lease has been 
proposed by the BLM and a Draft EIS has been prepared, but it has not yet approved for 

																																																								
10 Memo from James L. Connaughton, Chairman, CEQ, to Heads of Federal Agencies, “Guidance on the 
Consideration of Past Actions in Cumulative Effects Analysis,” June 24, 2005, at 1 (“CEQ Guidance Memo”); 43 
C.F.R. § 46.115 (requiring Interior and its constituent agencies to consider effects of past actions as part of 
cumulative effects analysis in accordance with CEQ regulations and the CEQ Guidance Memo). 
11 CEQ Guidance Memo, at 1. 
12 See U.S. BLM, Final Environmental Statement: Federal Coal Management Program (Apr. 1979) (“1979 PEIS”). 
13 U.S. Geological Survey, Assessment of Coal Geology, Resources, and Reserve Base in the Powder River Basin, 
Wyoming and Montana (Feb. 2013). 
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sale and issuance.14  
• The BLM’s decision to offer for sale and issuance the Hay Creek II coal lease (WYW- 

172614), a 167-million-ton coal lease containing 1,253 acres in the Powder River Basin 
of Wyoming. The lease was approved for sale and issuance by the BLM in 2013, 
although it has not yet been sold or issued.15 � 

• The BLM’s decision to offer for sale and issuance the Maysdorf II South coal lease 
(WYW-180711), a 271-million-ton coal lease containing 2,305 acres in the Powder River 
Basin of Wyoming. The lease was approved for sale and issuance by the BLM in 2013, 
although it has not yet been sold or issued.16  

• The BLM’s proposal to offer for sale and issuance the Spring Creek II coal lease (MTM- 
105485), a 198-million-ton coal lease containing 1,602 acres in the Powder River Basin 
of Montana. The lease is currently under review by the BLM and was applied for in 
2013.17  

• OSMRE’s proposal to approve mining plan modifications for the Spring Creek coal mine 
in the Powder River Basin of southeastern Montana. OSMRE is currently reviewing 
whether to approve the Spring Creek TR1 modification, which would add 48.1million 
tons of coal to the mine.18  

• OSMRE’s proposal to approve an expansion of the Rosebud coal mine (MTM-080697) in 
the Powder River Basin of Montana. The proposal would expand the mine by more than 
6,000 acres and continue the life of the mine for 19 years.19  

• OSMRE’s proposals to approve expansions of the Belle Ayr mine in Wyoming20 and the 
Freedom mine in North Dakota21.  
 

  These are just a handful of the coal decisions pending before Interior that pose potentially 
significant climate impacts. Other proposals include BLM’s consideration of numerous lease 
modifications and lease readjustments, as well as other OSMRE mining plan reviews that may 
not yet be proposed or public.  
 
  
																																																								
14 See BLM, “Alton Coal Lease Tract Lease by Application Draft Environmental Impact Statement,” website 
available at https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&projectId=79446&dctmId=
0b0003e880ef641f.   � 
15 See BLM, “Hay Creek II Coal Lease Application,” website available at https://eplanning.blm.gov/epl-front-
office/eplanning/legacyProjectSite.do?methodName=renderLegacyProjectSite&projectId=67009.  
16 See BLM, “South Gillette Area Coal Leasing Project,” website available at https://eplanning.blm.gov/epl-front-
office/eplanning/legacyProjectSite.do?methodName=renderLegacyProjectSite&projectId=67025.  
17 See Cloud Peak Energy, Environmental Assessment, available at 
https://www.wrcc.osmre.gov/initiatives/SpringcreekMineLBA1/documents/finalEA.pdf; see also 
http://thecoalfields.com/claims/mtm----105485.    � 
18 See OSMRE, “Spring Creek TR1 Outreach Letter,” available at 
https://www.wrcc.osmre.gov/initiatives/SpringcreekMineTR1/documentlibrary.shtm and OSMRE, “Spring Creek 
Mine, MTM 94378, Mining Plan Modification Environmental Assessment,” available at 
http://www.wrcc.osmre.gov/initiatives/SpringcreekMineLBA1/documents/EA0616.pdf.  
19 See OSMRE, “Western Energy Company Rosebud Coal Mine Area F Project,” website available at 
http://www.wrcc.osmre.gov/initiatives/westernEnergy.shtm. � 
20 See http://www.wrcc.osmre.gov/initiatives/belleAyrMine.shtm.  
21 See http://www.wrcc.osmre.gov/initiatives/freedomMine.shtm.  
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b. Generating Stations in Close Proximity to DFM 
 
  In addition to the many pending leases, and current mining areas, the DFM has several 
nearby generation stations, which contribute to the climate change issues in the area. While these 
generating stations were mentioned in the EA, they were not analyzed as a contributor to the 
cumulative impact of emissions. These nearby generating stations include:  
 

• The Wyodak Power Plant (owned and operated by PacifiCorp) is located approximately 7 
miles southeast of the A2Tr1 tract. It consists of one coal-fired steam-driven EGU. The 
Wyodak plant has a rating of 402 MW.  

• Neil Simpson Complex consists of the Neil Simpson 1 and Neil Simpson II stations, 
owned and operated by Black Hills Corporation. The complex is located approximately 7 
miles southeast of the A2Tr1 tract. The Neil Simpson 1 station was retired in 2014. The 
Neil Simpson II has a rating of 80 MW.  

• Wygen Station is a coal-fired power station owned and operated by Black Hills 
Corporation located approximately 7 miles southeast of the A2Tr1 tract. It consists of 
three coal-fired steam-driven stations (Wygen I, II, and III). The Wygen Station has a 
combined rating of 294 MW.  

 
  Given past approvals, the cumulative impacts could be even more significant. The 
justification for addressing these similar and cumulative actions in a single NEPA document is 
underscored by OSMRE’s own EA. The proper scope of analysis for greenhouse gas emissions 
and climate impacts is at least national in scale.  Given this broad geographic scope, it is 
imperative that OSMRE analyze the impacts of mining at the DFM consistent with the scope 
required under NEPA in order to ensure that impacts are fully analyze and assessed. � 
  

Under the U.S. Mineral Leasing Act, no company may mine federal coal leaseholds 
unless and until the Secretary of the Interior approves an “operation and reclamation plan,” 
commonly referred to as a mining plan.22 SMCRA incorporates and affirms mining plan 
requirements, and reserves sole authority for the Secretary to review and take action on mining 
plans. See 30 U.S.C. §§ 1273(c).  
 

Under SMCRA, mining plans therefore serve a unique and important role. While 
regulation of coal mining, including permitting authority, is largely delegated to the states, the 
duty to review and take action on mining plans is one of few authorities not explicitly delegated. 
See 30 U.S.C. § 1273(c). Although states may issue permits to allow the mining of federal coal 
leases, the Interior Secretary retains the ultimate authority to decide whether to allow mining. In 
fact, the Mineral Leasing Act and SMCRA bestow upon the Secretary full discretion to reject 
mining plans or to condition their approval, notwithstanding any state approvals. 23 This vital 
check ensures that coal owned by all Americans is not inappropriately disposed of or managed.  
 

In determining whether to approve, disapprove, or conditionally approve a mining plan, 
the Secretary relies upon a recommendation from OSM that must be based upon, at a minimum: 
																																																								
22 30 U.S.C. § 207(c); see also 30 C.F.R. § 740.5(a) (referring to Mineral Leasing Act “operation and reclamation 
plan” in defining “mining plan”). 
23 See 30 U.S.C. § 207(c); see also 30 C.F.R. § 746.14. 
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• Compliance with the NEPA, 42 U.S.C. § 4321, et seq.; 
• Compliance with other federal laws and regulations besides SMCRA; � 
• The findings and recommendations of other federal agencies and the public; � 
• The findings and recommendations of the state permitting agency; � 
• The SMCRA permit application package submitted by the company; and � 
• Any findings and recommendations made by OSM with regards to the mining of coal on 

federal lands. 30 C.F.R. § 746.13.  
 
  Upon issuance of a mining plan, its terms and conditions must be complied with by the 
coal mine operator. See 30 C.F.R. § 746.11(b). A mining plan is therefore meant to be a 
deliberative and directed decision document, not simply a rubberstamp by the Secretary. Due to 
the aforementioned inadequacies, OSMRE must either abandon its review or move forward with 
the preparation of an EIS in order to sufficiently comply with NEPA analysis standards.   
 

We appreciate the opportunity to comment. Thank you.  
 
 
 
Sincerely,  
 
 
 
 
Shannon A. Hughes��
Climate Guardian 
WildEarth Guardians�
2590 Walnut St.��
Denver, CO 80205��
(630) 699-71675  
shughes@wildearthguardians.org 
  
 
 


