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July 24, 2017 
 
Mr. Scott Armentrout, Supervisor 
GMUG National Forest 
2250 Highway 50 
Delta, CO  81416 
Via Email: sarmentrout@fs.fed.us 
Via web:  https://cara.ecosystem-management.org/Public/CommentInput?Project=32459 

Re: Comments of High Country Conservation Advocates et al. on the Supplemental 
Draft Environmental Impact Statement on Federal Coal Lease Modifications COC-
1362 & COC-67232 (Project #32459) 

 
Dear Supervisor Armentrout: 

Thank you for this opportunity to submit comments on the supplemental draft environmental 
impact statement (SDEIS) on the Forest Service’s proposal to consent to Bureau of Land 
Management (BLM) modifying Federal Coal Leases COC-1362 and COC-67232 by adding 800 
and 920 acres, respectively, to those leases.  The SDEIS also addresses the impacts of Arch 
Coal’s Sunset Trail Area Coal Exploration Plan within the Lease Modifications area.   

This letter is sent on behalf of five conservation groups, all of whom have a longstanding interest 
in the protection and wise stewardship of roadless national forest lands and our climate.  Given 
the important roadless, wilderness, wildlife and other values at stake, and the climate impacts of 
allowing Arch Coal to bulldoze over 6 miles of roads in publicly owned backcountry forests so 
that it might profit from mining and burning 17.6 million tons of coal, we urge the Forest Service 
and BLM to reject Arch’s proposal, and instead adopt the “environmentally preferred 
alternative”:  the No Action Alternative.1  

For the reasons set forth below, the undersigned groups, among other things, urge the Forest 
Service to: 

- adopt the no action alternative, because the proposed action will degrade sensitive 
roadless lands and worsen climate change, hobble renewable energy generation, and 
result in millions if not billions of dollars of damage to the global environment and 
economy while likely benefitting only a single corporation: Arch Coal; 

- apply the peer-reviewed, robust social cost of carbon metric to disclose reasonably 
foreseeable coal mining and coal combustion impacts due to climate pollution, which the 
Forest Service mis-applied in its Colorado Roadless Rule Supplemental Final EIS; 

                     
1  U.S. Forest Service, Supplemental Draft Environmental Impact Statement Federal Coal Lease 
Modifications COC-1362 & COC-67232 (June 2017) at 23, 630 (hereafter “Lease Modifications 
SDEIS”). 
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- correct any and all flaws in the analysis of the social costs of climate pollution contained 
November 2016 supplemental final environmental impact statement on the Colorado 
Roadless Rule coal mine exception (2016 Colorado Roadless Rule SFEIS), including: 

○ failure to address the impacts of President Trump’s repudiation of the Clean Power 
Plan and the Paris Agreement; 

○ failure to address the fact that lower-priced coal will induce additional coal 
consumption; 

- properly disclose the impacts of leasing and exploration on recreation resources; 

- properly disclose air quality impacts; 

- properly disclose the economic impacts; 

- properly disclose the direct, indirect and cumulative impacts on wildlife, including big 
game and threatened and endangered species; and 

- ensure that the proposal does not tier to an outdated forest plan.  

The undersigned groups submitting this letter include: High Country Conservation Advocates 
(HCCA), Sierra Club, WildEarth Guardians, Center for Biological Diversity, and Grand Canyon 
Trust. 

HCCA was founded in 1977 as High Country Citizens’ Alliance, to keep Mount Emmons 
molybdenum mine-free.  HCCA’s work now addresses other issues that affect Gunnison 
County’s clean air, clean water, public lands, and healthy wildlife.  HCCA has about 900 
members who live, recreate, and enjoy the rural and wild character of Gunnison County and its 
public lands. 

The Sierra Club is America’s largest grassroots environmental organization, with more than 3 
million members and supporters nationwide, including more than 23,000 members in Colorado.  
Sierra Club is dedicated to exploring, enjoying, and protecting the wild places of the Earth; to 
practicing and promoting the responsible use of the Earth’s resources and ecosystems; to 
educating and enlisting humanity to protect and restore the quality of the natural and human 
environment; and to using all lawful means to carry out these objectives. 

WildEarth Guardians is an American West-based nonprofit environmental advocacy 
organization with offices throughout the western U.S., including in Colorado.  WildEarth 
Guardians is dedicated to protecting and restoring wild places, wildlife, wild rivers, and the 
health of the American West and has over 100,000 members.  As part of its Climate and Energy 
Program, Guardians works to combat climate change by advancing clean energy and aiding a 
transition away from fossil fuels, the key source of the greenhouse gases fueling global warming, 
particularly on our public lands.  In doing so, Guardians defends the public interest by 
safeguarding clean air, pure water, vibrant wildlife populations, and protected open spaces. 
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The Center for Biological Diversity is a non-profit environmental organization with over 48,500 
members, many of whom live and recreate in western Colorado.  The Center uses science, 
policy, and law to advocate for the conservation and recovery of species on the brink of 
extinction and the habitats they need to survive.  The Center has and continues to actively 
advocate for increased protections for species and their habitats in Colorado.  

The Grand Canyon Trust is a non-profit organization dedicated to protecting and restoring the 
spectacular landscapes, flowing rivers, clean air, diversity of plants and animals, and areas of 
beauty and solitude on the Colorado Plateau and the Colorado River watershed. The Trust 
represents 3,000 individual members throughout the U.S., including members in Colorado, some 
of whom recreate, photograph, study, and otherwise use the Gunnison National Forest and the 
West Elk Wilderness. Furthermore, Grand Canyon Trust members have a direct interest in the 
management and conservation of sustainable human uses and the native plants, animals, and 
habitats of the Gunnison National Forest. 

I. THE FOREST SERVICE SHOULD ADOPT THE NO ACTION ALTERNATIVE. 

We urge the Forest Service to reject the proposed lease modifications and exploration plan. 

The Lease Modifications would provide Arch Coal with access to more than 17.6 million tons of 
publicly- and privately-owned coal; cause millions of dollars in climate-related economic 
damages; suppress production of clean, renewable energy; and degrade and fragment more than a 
thousand acres of wild forest directly adjacent to the West Elk Wilderness.  It would do so all to 
assist a single entity, Arch Coal, and it would do nothing to assist the transition, already ongoing 
in the North Fork Valley, away from coal. 

Because the Lease Modifications and exploration proposal will degrade roadless character, 
worsen climate change, and result in unnecessary and unmitigated methane pollution, with the 
only benefits flowing to a single coal company, both BLM and the Forest Service have ample 
basis to reject this lease application. 

Pursuant to the Mineral Leasing Act of 1920 (MLA), a prerequisite to approving any coal lease 
modification is that the modification be in the “public interest” and the national interest.  See 30 
U.S.C. § 201(a)(1) (“The Secretary of the Interior is authorized to divide any lands subject to this 
chapter which have been classified for coal leasing into leasing tracts of such size as he finds 
appropriate and in the public interest ….” (emphasis added)); 30 U.S.C. § 203(a)(2)(A) (Interior 
Secretary may modify coal leases upon a finding that, inter alia, that the lease modifications 
“would be in the interest of the United States” (emphasis added); 43 C.F.R. § 3432.2(a) (“The 
authorized officer may modify the lease to include all or part of the lands applied for if he 
determines that: (1) The modification serves the interests of the United States ….” (emphasis 
added)).2  To the extent that the Forest Service believes that the Secretary is without discretion to 
modify or deny the lease applications, that belief is without legal foundation.3   

                     
2 The SDEIS asserts that the Interior Secretary’s public interest determination is a response to 
“specific language” and “specific criteria.”  Lease Modifications SDEIS at 625 (“The public 
interest determination is made based on very specific language by the Secretary of the Interior.”); 
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The undersigned groups urge the Forest Service to adopt the no action alternative and to reject 
the Coal Lease Modifications.  The Forest Service should not undermine the public interest or 
America’s national interest to benefit one of world’s largest purveyors of dirty coal. 

The Forest Service’s own analysis demonstrates the proposal’s damaging impacts, and that the 
Lease Modifications and exploration plan are neither in the public nor the national interest. 

First, the Lease Modifications will worsen climate change.  Coal mined from the Lease 
Modifications will result in significant gross carbon emissions from coal extraction and 
combustion.4  Mining the Lease Modifications coal will result in a net increase in total CO2 and 
methane emissions as well.5  The SDEIS contains a catalogue of potential impacts likely to occur 
from climate change generally; recent reports compiling climate change studies make 
terrifyingly clear the costs of inaction.6  The SDEIS admits that humanity has a limited and 
rapidly closing window of opportunity to prevent the worst impacts of climate change, 
concluding that there is “medium confidence” that “[a]t current emissions rates the remaining 
carbon budget would be exhausted in approximately 23 years.”7  In short, actions such as the 
Lease Modifications that lock in more climate emissions in the future take us, unnecessarily, 
closer to the most damaging future for our health, our wealth, and our planet’s well-being.  

Worsening climate change is not only having impacts world-wide, it is also worsening conditions 
on the very national forest where mining will take place.  The GMUG Nation Forest has 
concluded that over the next 45-85 years, climate change will lead to the elimination of broad 
swathes of aspen and spruce forests in the North Fork watershed and across the West.8  More 

                                                                  
id. at 659 (“Public interest determinations are made under a very strict set of requirements by 
Secretary of Interior or Delegated Authority”); id. at 686 (“Public interest determinations related 
to coal leasing are made by the Secretary of Interior based upon a strict set of criteria.”).  To the 
extent that the SDEIS is referring to the “unsuitability criteria,” see 43 C.F.R. 3461-5, those 
criteria are mandated by the Surface Mining Control and Reclamation Act of 1977 (SMCRA), 
and not by the MLA, and therefore those criteria are not related to the Secretary’s public interest 
and national interest determinations mandated by the MLA prior to leasing or modifying a lease. 
3  See Lease Modifications SDEIS at 586 (“Coal mining on federal lands is directed under the 
laws and regulations cited” in the document (emphasis added)). 
4  Lease Modifications SDEIS at 109-11 (estimating that combustion of additional coal made 
available by the lease modifications will result in an additional 45 million tons of CO2); id. at 
102 (estimating that coal mining will result in an additional 26,049 tons per year of methane 
pollution, which, using a global warming potential of 36, (id. 96), amounts to about 938,000 tons 
of CO2 equivalent (CO2e) per year of mining). 
5  See id. (re: methane emissions). 
6  D. Wallace-Wells, The Uninhabitable Earth, New York Magazine (July 10, 2017), attached as 
Ex. 1. 
7  Lease Modifications SDEIS at 128.   
8  Letter of E. Zukoski, Earthjustice to D. Jirón, Forest Service (Apr. 20, 2016) at 3-4, attached as 
Ex. 2. 
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frequent and severe fires are also likely.9  Attempts to make the GMUG National Forest alone 
more resilient to climate change will cost the Forest Service tens of millions of dollars over the 
next decade.10 

Second, the Lease Modifications will result in a waste of a natural resource – methane, AKA 
natural gas – that could benefit our economy.  Concerns about methane pollution and waste have 
led Gunnison County, in which the mine is located, to press for pollution controls.11 

Third, beyond climate and energy impacts, opening the Sunset Roadless Area to road 
construction for coal mining and exploration is also likely to have significant, concentrated, 
damaging impacts across a three-square-mile landscape of largely undisturbed lands.  This area 
provide habitat for lynx and goshawk, black bear and elk, frogs, snakes, and deer.   

The purpose of the proposed action is to pave the way for the construction of at least 6 miles of 
road, 48 methane drainage well pads, and 10 exploration pads within roadless forest to facilitate 
mining more than 17 million tons of federal and private coal.  Road construction and drill pad 
clearing for exploration, and later for mining, will eliminate habitat and degrade natural systems 
that will take decades to recover.  Exploration and development will degrade soils and 
landscapes upstream of endangered Colorado River fish.  The National Forest lands above 
existing leases for Arch Coal’s West Elk Mine are already covered by a tight network of roads, 
and pockmarked and degraded by drill pads.  Those who tout coal from the North Fork as 
“clean” can only do so by ignoring the damage to roadless areas and the massive amounts of 
methane wasted to mine it (which the Forest Service has, for at least a decade, done nothing to 
address despite commitments to the contrary), and the additional greenhouse gas pollution 
caused by burning it.12  Further, President Trump has promised that coal mining on his watch 

                     
9  Id. at 1-2. 
10  Id. at 4. 
11 A. Wartes, Methane capture a condition of support, Gunnison Country Times (July 13, 2017), 
attached as Ex. 3; T. Todd, County commissioners ask hard questions over coal mine expansion, 
Crested Butte News (July 12, 2017), attached as Ex. 4, available at 
http://crestedbuttenews.com/2017/07/county-commissioners-ask-hard-questions-over-coal-mine-
expansion/ (last viewed July 24, 2017). 
12  The GMUG National Forest Supervisor in 2008 pledged that the Forest would “continue to 
‘lead the charge’ with our partners to explore options [for coal mine methane mitigation] because 
it is the right thing to do for the environment.”  C. Richmond, “Capturing methane released by 
mines is a work in progress,” Grand Junction Sentinel (Mar. 23, 2008), attached as Ex. 5.  The 
agency’s current indifference to the mine’s methane waste is made clear by the agency’s 
response when confronted with Mr. Richmond’s statement:  “Forest Supervisor Richmond is no 
longer the Forest Supervisor of the GMUG.”  Lease Modifications SDEIS at 543. 
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will leave the land “in better shape” than it is today, a commitment that seems impossible for the 
Forest Service to fulfill at the Sunset Roadless Area.13 

On the other hand, the alleged benefits of allowing this pollution and habitat destruction will 
likely accrue only to a single entity: the West Elk mine, owned by Arch Coal.  The Forest 
Service should not be effectively subsidizing a company so poorly run that it eliminated 99% of 
its shareholder’s value over a two-year period and ran itself into bankruptcy.  Those who 
purchased Arch’s stock – including many retirees – lost billions of dollars in the company’s 
bankruptcy.14  Unsecured debtors (a class which often includes small businesses and 
tradespeople with unpaid invoices) only recovered about 4% of what Arch owed them.  Arch’s 
expansion would deprive the public of pristine public forest that the public owns, and the 
company has a pending request before BLM to cut by up to 37.5% the royalties Arch pays 
federal, state and local taxpayers for the leases it is seeking to expand.  This is not the type of 
corporate citizenship that the Forest Service or BLM should reward. 

Because the West Elk mine still has, by Forest Service estimates, between eight and eleven years 
of coal reserves remaining as of 2017,15 the Forest Service and BLM have time to help miners 
and the local community transition to a more stable, cleaner economy in the North Fork Valley 
while preserving the natural environment and protecting the climate. 

In sum, the public interest and the national interest, as well as local interests, all weigh heavily in 
favor of the “no action” alternative.  Any decision by the Secretary of Interior that granting these 

                     
13  The White House, Remarks by President Trump at the Unleashing American Energy Event 
(June 29, 2017) at 5 (“the land will be left in better shape than it is right now. Is that right? Better 
shape.”), attached as Ex. 6. 
14  S. Chaney, Denver Post, Arch Coal, owner of West Elk Mine in Colorado, emerges from 
bankruptcy (Oct. 5, 2016), attached as Ex. 7, available at 
http://www.denverpost.com/2016/10/05/arch-coal-west-elk-mine-colorado-bankruptcy/ (last 
viewed July 24, 2017). 
15  The SDEIS contains conflicting estimates of mine life.  Compare Lease Modifications SDEIS 
at 82 (“Mine life is currently projected to be about 11 additional years” with 57.6 million tons of 
recoverable coal under lease, including 2.3 million tons from private coal) with id. at 104 (“The 
mine life is currently projected to last an additional 8 years on existing federal coal reserves, with 
perhaps as much as an additional 2 years on non-federal minerals (fee reserves)”) and id. at 273-
74 (assuming an additional 8.2 years of mine operation absent the lease modifications).  The 8.2-
year estimate assumes the mine produces an average of 6.5 million tons of coal per year, an 
optimistic prediction given that the mine produced an average of just 5.7 million tons in the five 
most recent years (2012-2016), and averaged below 4.7 million tons the last two years (2015 and 
2016).  See Colorado Department of Reclamation Mining and Safety, coal production data, 
available at http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx (last viewed July 24, 
2017).   
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lease modifications and exploration plan would be in the public and national interest would be 
arbitrary and capricious.16 

II.  THE FOREST SERVICE MAY NOT CONSENT TO THE LEASE 
MODIFICATIONS BECAUSE THE 2016 REINSTATEMENT OF THE NORTH 
FORK COAL MINING AREA WAS ILLEGAL.  

The SDEIS assumes that Alternative 3 can be implemented now that the North Fork Coal Mining 
Area exception has been reinstated.  However, while that rule is final, it is not legal and may be 
challenged and overturned in court.  Commenters on the Colorado Rule draft EIS challenged the 
draft rule’s compliance with NEPA, the Endangered Species Act, and other laws.17  For example, 
the Colorado Roadless Rule North Fork Coal Mine Exception Supplemental Final EIS (CRR 
SFEIS) failed to consider an adequate range of alternatives, failed to meaningfully describe the 
affected areas and assess impacts to wildlife habitat and other resources, and failed to take a 
“hard look” at the climate impacts of permitting road construction for coal mining.  

First, the agency failed in the CRR SFEIS to consider a range of reasonable alternatives 
consistent with its stated purpose and need.  40 C.F.R. § 1502.14.  The Forest Service should 
have considered an alternative to provide enhanced protection for additional lands outside the 
North Fork Coal Mining Area and an alternative to exclude the Pilot Knob Roadless Area from 
the North Fork Coal Mining Area.18 

Second, the agency also failed to “succinctly describe the environment of the area(s) to be 
affected or created by the alternative under consideration.”  40 C.F.R. § 1502.15.  In failing to 
assess important values and resources present in the North Fork Coal Mining Area – the 
epicenter of impacts from the proposed action and its alternatives – the Forest Service failed to 

                     
16  Nor can the Secretary rely on the policy statements in the Mining and Minerals Policy Act of 
1970 that coal mining will “help assure satisfaction of industrial, security and environmental 
needs.”  See Lease Modifications SDEIS at 7.  The Lease Modifications may do little to satisfy 
domestic industrial or security needs, as Arch Coal has recently stated that a significant portion 
of West Elk’s coal is being exported overseas.  See Seeking Alpha, Arch Coal’s (ARCH) CEO 
John Eaves on Q1 2017 Results Earnings Call Transcript (May 2, 2017) at PDF page 6 (Arch 
Coal President and COO Paul Lang reporting that “there continues to be solid demand for West 
Elk in the seaborne thermal market place and we currently have approximately 1 million tons 
committed to export at prices favorable to the domestic market”), attached as Ex. 8.  The 
proposed action will actively undermine environmental “needs,” as no leasing is the 
environmentally preferred alternative.  West Elk’s exports of coal also undermine the agencies’ 
arguments that coal from the mine “is used to help meet Clean Air Act requirements 
domestically.”  Lease Modifications SDEIS at 595. 
17  See, e.g., letter of E. Zukoski, Earthjustice to T. Vilsack, U.S. Dep’t of Agric. (Jan. 15, 2016), 
attached as Ex. 9 (hereafter “Conservation Groups’ Comments on CRR SDEIS”). 
18  Id. at 89-98. 
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take a “hard look” at the impacts of each alternative.  Citizens' Comm. to Save Our Canyons v. 
Krueger, 513 F.3d 1169, 1179 (10th Cir. 2008).19 

Third, the agency failed in the CRR SFEIS to take a “hard look” at the climate impacts of its 
decision to reinstate the North Fork Coal Mining Area exception.  The agency relied on now-
outdated modeling and assumptions, including the assumption that the Clean Power Plan—which 
this Administration has vowed, and begun, to rescind—would be in effect.20  This resulted in the 
significant under-accounting of GHG emissions.21  It also failed to account for the price elasticity 
of demand—the phenomenon whereby additional coal drives the price of coal-fired electricity 
down, inducing additional demand and resulting in increased climate pollution.22 

If the reinstatement of the North Fork Coal Mining Area exception is successfully challenged, no 
road construction can occur in the Lease Modifications area.  The Forest Service’s ability to 
implement Alternative 3 is thus questionable at best. 

III. THE SUPPLEMENTAL DRAFT E.I.S. VIOLATES NEPA BY FAILING TO 
ANALYZE A RANGE OF REASONABLE ALTERNATIVES. 

A. NEPA Mandates That Agencies Analyze All Reasonable Alternatives. 

When federal agencies prepare an EIS, they must take a “hard look” at the project’s 
environmental impacts and the information relevant to its decision.  Wyoming v. U.S. Dep’t of 
Agriculture, 661 F.3d 1209, 1237 (10th Cir. 2011).  In taking the required “hard look,” an EIS 
must “study, develop, and describe” reasonable alternatives to the proposed action.  42 U.S.C. 
§§ 4332(2)(E); 4332(2)(C)(iii).  This alternatives analysis “is the heart of the environmental 
impact statement.” 40 C.F.R. § 1502.14; see also All Indian Pueblo Council v. United States, 975 
F.2d 1437, 1444 (10th Cir. 1992).   

As a result, agencies must “[r]igorously explore and objectively evaluate all reasonable 
alternatives.”  40 C.F.R. § 1502.14.  “To comply with the National Environmental Policy Act 
and its implementing regulations, [agencies] are required to rigorously explore all reasonable 
alternatives ... and give each alternative substantial treatment in the environmental impact 
statement.”  Custer County Action Ass’n v. Garvey, 256 F.3d 1024, 1039 (10th Cir. 2001) 
(emphasis added).  See also New Mexico ex rel. Richardson v. Bureau of Land Management, 565 
F.3d 683, 703 (10th Cir. 2009) (“[A]n EIS must rigorously explore and objectively evaluate all 
reasonable alternatives to a proposed action, in order to compare the environmental impacts of 
all available courses of action.”); Colo. Envtl. Coalition v. Dombeck, 185 F.3d 1162, 1174 (10th 
                     
19  Id. at 14-38. 
20  See Power Consulting, Inc. and Aesir Consulting, LLC , Objections to the Colorado Roadless 
Rule SFEIS, December 2016, at 2 & n.2, attached as Ex. 10 (noting that the Forest Service’s 
modeling assumes that the Clean Power Plan is in effect).   
21  Power Consulting and Aesir Consulting, LLC, Comments on the Federal Coal Lease 
Modifications COC-1362 & COC-67232 (including on-lease exploration plan) (July 23, 2017), 
at 15, 77-78, attached as Ex. 11. 
22  Power Consulting et al., Objections to the Colorado Roadless Rule SFEIS (Ex. 10) at 2-7. 
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Cir. 1999) (explaining reasonable alternatives).  “Without substantive, comparative 
environmental impact information regarding other possible courses of action, the ability of an 
EIS to inform agency deliberation and facilitate public involvement would be greatly degraded.”  
New Mexico ex rel. Richardson, 565 F.3d at 708.   

When a federal agency prepares an EIS, it must consider “all reasonable alternatives” which are 
consistent with its stated purpose and need.  40 C.F.R. § 1502.14(a).  See also Colorado 
Environmental Coal. v. Salazar, 875 F. Supp. 2d 1233, 1245 (D. Colo. 2012) (stating that the 
agency’s objectives dictate the range of reasonable alternatives).  An agency may dismiss a 
reasonable alternative if it is not “‘significantly distinguishable from the alternatives already 
considered.’”  Id. (quoting New Mexico ex rel. Richardson, 565 F.3d 683, 708-09 (10th Cir. 
2009). 

The SDEIS states that purpose and need of for the action is “to consider issuing two coal lease 
modifications for federal lands immediately adjacent to existing federal coal leases COC-1362 
and COC-67232.”23   

The SDEIS examines three alternatives which the agency has concluded are consistent with that 
purpose and need:  

(1) Alternative 1, the “No Action” alternative, in which neither coal lease would be 
modified (and thus under which no coal would be leased, none mined, and no surface 
impacts would occur);  

(2) Alternative 3, under which the Forest Service would consent to both lease 
modifications requested by MCC, adding a total of 1,720 acres to those two leases 
and providing access to approximately 17.6 million tons of coal.  Alternative 3 is the 
Forest Service’s “Preferred Alternative.” 

(3) Alternative 4, under which the Forest Service would consent to and modify only one 
of the lease modifications requested by MCC—the COC-1362 lease.  Under 
Alternative 4, that lease would expand by 800 acres and provide access to 
approximately 16.8 million tons of coal.24   

The studied alternatives in the SDEIS do not represent a range of reasonable alternatives which 
would accommodate the agency’s stated purpose and need.  The agency should consider several 
more alternatives in order to comply with the mandates of NEPA. 

B. NEPA Mandates That Agencies Analyze Potential Mitigation Measures. 

NEPA’s statutory language implicitly charges agencies with mitigating the adverse 
environmental impacts of their actions.  Robertson v. Methow Valley Citizens Council, 490 U.S. 
332, 351-52 (1989); Holy Cross Wilderness Fund v. Madigan, 960 F.2d 1515, 1522 (10th Cir. 

                     
23  Lease Modifications SDEIS at 7.   
24  Lease Modifications SDEIS at 23-24, 42-51, 91 (emphasis added). 
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1992).  Mitigation measures are required by NEPA’s implementing regulations.  40 C.F.R. 
§§ 1502.14(f), 1502.16(h).  

The CEQ also has stated: “All relevant, reasonable mitigation measures that could improve the 
project are to be identified, even if they are outside the jurisdiction of the lead agency or the 
cooperation agencies ....”  Forty Most Asked Questions Concerning CEQ’s National 
Environmental Policy Act Regulations, 46 Fed. Reg. 18026, 18031 (March 23, 1981).  
According to the CEQ, “[a]ny such measures that are adopted must be explained and committed 
in the ROD.”  Forty Questions, 46 Fed. Reg. at 18036. 

The Tenth Circuit has held that an agency’s analysis of mitigation measures “must be 
‘reasonably complete’ in order to ‘properly evaluate the severity of the adverse effects’ of a 
proposed project prior to making a final decision.”  Colo. Envt’l Coalition v. Dombeck, 185 F.3d 
1162, 1173 (10th Cir. 1999) (quoting Robertson, 490 U.S. at 352).  Mitigation “must be 
discussed in sufficient detail to ensure that environmental consequences have been fairly 
evaluated.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1154 (9th Cir. 
1997) (quoting Robertson, 490 U.S. at 353).   

“[O]mission of a reasonably complete discussion of possible mitigation measures would 
undermine the ‘action-forcing’ function of NEPA.  Without such a discussion, neither the agency 
nor other interested groups and individuals can properly evaluate the severity of the adverse 
effects.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353 (1989).  A 
“perfunctory description,” of mitigation, without “supporting analytical data” analyzing their 
efficacy, is inadequate to satisfy NEPA’s requirements that an agency take a “hard look” at 
possible mitigating measures.  Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 
1372, 1380 (9th Cir. 1998).  An agency’s “broad generalizations and vague references to 
mitigation measures ... do not constitute the detail as to mitigation measures that would be 
undertaken, and their effectiveness, that the Forest Service is required to provide.”  Id. at 1380-
81.  See also Northwest Indian Cemetery Protective Association v. Peterson, 795 F.2d 688, 697 
(9th Cir. 1986), rev’d on other grounds, 485 U.S. 439 (1988) (“A mere listing of mitigation 
measures is insufficient to qualify as the reasoned discussion required by NEPA.”); Idaho 
Sporting Congress v. Thomas, 137 F.3d 1146, 1151 (9th Cir. 1988) (“Without analytical data to 
support the proposed mitigation measures, we are not persuaded that they amount to anything 
more than a ‘mere listing’ of good management practices.”).  Moreover, in its final decision 
documents, an agency must “[s]tate whether all practicable means to avoid or minimize 
environmental harm from the alternative selected have been adopted, and if not, why they were 
not.”  40 C.F.R. § 1505.2(c). 

C. The SDEIS Violates NEPA by Failing to Analyze the Reasonable Alternative 
of Considering the Lease Modifications As a Request for One, New, 1,720 
Acre Lease. 

The SDEIS fails to analyze the reasonable alternative of considering the proposed lease 
modifications as one new lease.  This amounts to a violation of NEPA, as such an alternative 
would be more consistent with the system Congress set up for the review and approval of adding 
contiguous or cornering lands to existing coal leases.  See 30 U.S.C. § 203. 
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The primary regulatory difference between a lease modification and a new lease is that a lease 
modification does not have to be approved through a competitive process.  See 43 C.F.R. Part 
3430 (‘Noncompetitive Leases”), Subpart 3432 (“Lease Modifications”). 

The purpose of lease modifications is to:   

[E]nsure the recovery and receipt of fair market value of small areas of unleased Federal 
coal that may be discovered during the mining of an adjacent Federal coal lease. . . . Due 
to variability in exploration data and the coal geology, these small areas of unleased 
Federal coal are not easily identified with the limited data available when [a lease] is 
originally configure[d].  Such areas typically cannot be developed as an independent 
lease because of their size and configuration.  Therefore, incorporation of these areas into 
an existing coal lease through a coal lease modification facilitates achieving fair market 
value and maximum economic recovery of Federal coal resources. 

67 Fed. Reg. 2618, 2619 (Jan. 18, 2002).  See also WildEarth Guardians, 183 IBLA 165, 166-67 
n.3 (Feb. 12, 2013); 43 C.F.R. § 3400.0-5 (defining “bypass coal” as “an isolated coal deposit 
that cannot, for the foreseeable future, be mined economically and in an environmentally sound 
manner either separately or as part of any mining operation other than that of the applicant for 
either an emergency lease . . .  or a lease modification”); 43 C.F.R. 3432.2(c) (providing that, in 
the event of a modification, the United States is to receive fair market value of the newly leased 
tract through one payment mechanism or another). 

Although the SDEIS repeatedly asserts that the Lease Modifications are necessary to “ensure that 
compliant and super-compliant coal reserves are recovered and not bypassed,”25 the SDEIS 
never supports these assertions with facts or site-specific assessments.  The SDEIS thus never 
explains why lease modification, rather than lease issuance, is appropriate here.  The document 
lacks any analysis on whether the requested parcels constitute small areas of undiscovered coal 
which cannot be developed as an independent lease because of their size and configuration.  In 
fact, it would seem that this is distinctly not the case.  The lease modifications are approximately 
25% the size of the existing lease area.26  

Nor does the SDEIS discuss or explain how granting a lease modification will ensure that the 
United States receives fair market value for its coal.   

The bypass of federal coal is not the only consideration the agencies must weigh in assessing 
alternatives.  Under 30 U.S.C. § 203, a lease modification must satisfy three requirements: (1) it 
must “be in the interest of the United States”; (2) it must “not displace a competitive interest in 
the lands”; and (3) it must “not include lands or deposits that can be developed as part of another 
potential or existing operation.” 30 U.S.C. § 203(a)(2).  Regulations implementing these 
statutory requirements provide federal agencies involved in the lease modification approval 
process with discretion to modify an application area if doing so is in the public interest.  See 43 

                     
25  Lease Modifications SDEIS at i, iii, 3, 7, 24, 42. 
26  See Earthjustice Map, attached as Ex. 12 (showing the size and shape of lease modifications 
relative to the size and shape of the existing leases). 
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C.F.R. § 3432.2(a) (“The authorized officer may modify the lease to include all or part of the 
lands applied for if he determines that: (1) The modification serves the interests of the United 
States ….” (emphasis added)).   

For several reasons, it is clearly in the public interest to consider the proposed lease 
modifications as one, new, 1,720 acre lease.   

First, a competitive lease would ensure that the United States receives fair market value for the 
coal.  According to a report by the Inspector General of the Department of the Interior, BLM has 
consistently failed to ensure that it is obtaining fair market value for lease modifications.27  In 
that report, the Inspector General noted the agency’s noncompetitive coal leasing process 
consistently failed to secure fair returns for the taxpayer.28  The report explained that, ideally, 
“[m]odifications serve BLM’s goal of achieving ‘maximum economic recovery’ of the natural 
resource by developing coal that would otherwise go unmined.” Id. However, due to some BLM 
offices’ failure to comply with the relevant regulations, “BLM might not be obtaining a fair 
return for lease modifications.”  Id.  The Inspector General analyzed 45 lease modifications 
granted since 2000 and found BLM typically approved a price 80 percent lower than the market 
value for regular leases during the same period.  Id.  The SDEIS gives no assurance that the 
United States will receive fair market value for its coal.   

Considering the lease modifications as one new, 1,720 acre lease would better protect the 
interests of the United States in ensuring both a competitive bidding process and a return of fair 
market value.   The Forest Service should have considered this reasonable alternative.  

D. The Forest Service Must Analyze In Detail Alternatives And/Or Mitigation 
Measures That Reduce, Or Offset, Methane Pollution.  

In the SDEIS, the Forest Service should have considered and analyzed in detail alternatives (or 
mitigation measures) that will reduce the climate pollution damage of coal mining that the Lease 
Modifications will make possible.  The damage is caused by the emission, pollution, and waste 
of huge amounts of methane.  If, as the SDEIS states, “the Forest Service is acutely aware of and 
concerned about climate change,” the agency should actually do something about it here, and not 
continue to make the problem worse.29   

Through its ventilation system and through methane drainage wells (MDWs), the West Elk Mine 
for the period 2011-2015 emitted a total of more than four million tons of CO2 equivalent 

                     
27  U.S. Dept. of the Interior, Office of the Inspector General, Coal Management Program 
Evaluation at 13 (June 2013), available at: https://www.doioig.gov/sites/doioig.gov/files/CR-EV-
BLM-0001-2012Public.pdf (last visited July 24, 2017). 
28  Id.  
29  Lease Modifications SDEIS at 568.   
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(CO2e) of methane pollution, making West Elk the single largest industrial methane pollution 
source in the State of Colorado.  See Table 1, below.30 

TABLE 1.  Methane pollution (in tons CO2e) from industrial sources in Colorado where 
the source emitted more than 400,000 tons CO2e of methane in any year between 2011 

and 2015 
 

 West Elk mine  Bowie No. 2 mine Elk Creek mine 
2015 485,112 514,703 20 
2014 651,233 417,374 19,945 
2013 752,128 293,343 108,599 
2012 922,434 331,656 1,151,883 
2011 1,235,400 227,588 1,336,633 
Total: 4,046,307 1,784,664 2,617,080 

Source:  EPA, Facility Level Information on Greenhouse gases Tool, available at https://ghgdata.epa.gov/ghgp/main.do (last 
viewed July 7, 2017). 

The mine’s unrestrained methane pollution has long drawn criticism and calls for the pollution to 
be controlled or mitigated through a variety of measures, all of which Arch Coal, BLM, and the 
Forest Service have systematically rejected.  Recently, the U.S. Environmental Protection 
Agency – which has repeatedly urged both the Forest Service and BLM to consider or implement 
mitigation control measures – recommended that BLM prohibit new coal leasing in the area until 
coal mines commit to use or combust a “substantial portion” of methane pollution they emit.  
EPA stated: 

As described in the Draft RMP/EIS and supporting documents, coal leasing and 
development activities are likely to continue around the existing operations at the 
Somerset coal field.  This coal field is well known for being a gassy formation 
with substantial GHG [greenhouse gas] emissions of methane.  This ongoing issue 
has been analyzed in a number of the BLM’s leasing decision environmental 
assessments and the USFS’s EISs and EAs for exploration activities, vent holes 
and roads located on USFS land.  The majority of methane from these coal mines 
is vented directly into the atmosphere.  We recommend that new leases in this 
area include stipulations that require the successful lessee to either use or combust 
a substantial portion of the methane vented from these mines.  Given the 
magnitude of GHG emissions from these uncontrolled vents, if it is not 
economical to install methane mitigation measures then we recommend not 
issuing the leases until economic conditions improve sufficiently to make methane 
reduction feasible.31 

                     
30  See also K. Ray, Colorado’s worst methane polluter is an Arch Coal mine, Colorado 
Independent (May 3, 2016), attached as Ex. 13, and available at 
http://www.coloradoindependent.com/159131/colorados-worst-methane-polluter-is-an-arch-coal-
mine-west-elk-john-hickenlooper (last viewed July 24, 2017).  
31  Letter of P. Strobel, EPA Region 8 to D. Wilson, BLM, Uncompahgre Field Office (Nov. 1, 
2016) at 5 (emphasis added), attached as Ex. 14. 
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Gunnison County Commissioners are also pressing Arch Coal to capture more of its methane 
pollution.32  In short, there is wide and deep support for measures to reduce emissions from the 
state’s worst methane polluter. 

The Forest Service violated NEPA by failing to analyze in detail any alternative to mitigate or 
eliminate methane pollution that the Lease Modifications will facilitate.33 

1. The Forest Service Must Analyze Oxidation Of Ventilation Air Methane 
As A Reasonable Alternative To Reduce The Lease Modifications’ 
Methane Pollution.  

The Forest Service predicts that Lease Modifications will prolong the West Elk mine’s life by 
2.7 years.34  Methane pollution from the mine’s ventilation system, and from vents constructed 
within the area, will thus continue for that period.  A substantial portion of methane emissions 
caused by approval of the Lease Modifications will likely be from the mine’s ventilation 
system.35  This methane pollution, known as ventilation air methane (VAM), is distinct from 
methane removed by methane drainage wells (MDWs).  VAM makes up over half of all coal 
mining emissions in the United States and worldwide. 

                     
32  A. Wartes, Methane capture a condition of support, Gunnison Country Times (July 13, 2017), 
(Ex. 3); T. Todd, County commissioners ask hard questions over coal mine expansion, Crested 
Butte News (July 12, 2017) (Ex. 4). 
33  The Forest Service attempts to blunt criticism of Arch’s huge methane pollution by alleging 
that “West Elk Mine is taking steps to reduce methane emissions outside of mitigation measures 
described in this EIS,” which “serve[s] the purpose of reducing [the mine’s] methane emissions 
slightly.”  Lease Modifications SDEIS at 59.  EPA data indicates that West Elk’s winter use of 
mine methane for heating reduces the mine’s total methane pollution by 1%-4%.  Even with 
these minimal efforts, the West Elk mine has remained Colorado’s worst industrial methane 
polluter.  Similarly, the mere fact that West Elk “participates in EPA’s CMOP program” is 
irrelevant.  Lease Modifications SDEIS at 59, 544.  The SDEIS nowhere explains what it means 
to be a mere “participant” in a program, particularly when, aside from winter heating, West Elk 
has neither mitigated nor combusted a single molecule of methane it has emitted since 2009.  In 
addition, the Forest Service explains its failure to analyze in detail any methane mitigation 
alternative by arguing that “[m]ethane is not regulated or considered a criteria pollutant under the 
Clean Air Act.”  Lease Modifications SDEIS at 544.  This is irrelevant to whether it is 
reasonable to consider limiting methane.  It is indisputably a significant contributor to climate 
change, and state and federal agencies have adopted regulations to limit methane pollution from 
oil and gas operations.  
34  Lease Modifications SDEIS at 42 (proposed action will extend the life of the mine by 2.7 
years).  If Arch Coal mines at a rate of 5 million tons per year, the 17.6 million tons of coal made 
available by the Lease Modifications will extend the life of the mine by 3.5 years. 
35  See Lease Modifications SDEIS, Figure 3-5, at 106 (showing that VAM constituted between 
about 45% and 65% of the West Elk mine’s methane pollution in the years 2012 through 2015). 
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VAM mitigation measures are technically and economically feasible.  Such measures have been 
adopted at coal mines elsewhere in the United States and around the world.36  VAM cannot be 
flared because the concentrations of methane in ventilation air are too dilute, so other 
technologies must be used to combust VAM.  EPA and others report, however, that technology is 
available and is being successfully employed to reduce 95% or more of VAM emissions from 
numerous coal mines.37 

For example, according to a comment letter submitted by Durr Systems to BLM on that agency’s 
Advanced Notice of Proposed Rulemaking on methane released from underground coal mines on 
public lands, Durr Systems highlighted its VAM abatement process at the McElroy coal mine in 
West Virginia.38  The VAM abatement system at McElroy releases waste heat from methane 
destruction/oxidation into the environment, but it can be processed in a boiler and steam turbine 
to produce electric power.  

As explained by Durr, the technology used to process methane depends on the concentration.39 
Destruction of the methane at concentrations between 0.25% and 1.25% is possible through use 
of thermal or catalytic oxidation technology.40  Oxidizers have been demonstrated successfully 
since 1994, when it was first used at British Coal’s Thoresby Mine in Nottinghamshire, United 
Kingdom.41  For concentrations below this amount, supplemental gas may be added to bring the 
concentration into the feasible range for destruction.42  VAM collects in a capture hood on the 
outlet of the vent shaft.  The infrastructure and design features of the capture hood facilitate 
seamless interaction with the vent fan.  Centrifugal fans create a force to pull VAM from the 
capture hood for processing.  The RTO system oxidizes collected methane at an efficiency of 
96% to 97%, requires no additional fuel source during normal operation, and can generate up to 
25% excess heat at 1750F for electric power generation.43  Another company, MEGTEC, 
                     
36  See, e.g., J.M. Somers & H.L. Schultz, Coal mine ventilation air emissions: project 
development planning and mitigation technologies 116-21 (2010), attached as Ex. 15. 
37  See, e.g., Durr Envtl. & Energy Sys., Securing Your VAM Investment with Proper RTO 
Technology 4 (2010), attached as Ex. 16; EPA, Ventilation Air Methane (VAM) Utilization 
Technologies (2009), attached as Ex. 17; Deborah A. Kosmack, Capture and Use of Coal Mine 
Ventilation Air Methane 79 (2009), excerpts attached as Ex. 18; letter of S. Bohan EPA to S. 
Hazelhurst, GMUG NF (July 11, 2012) at 5-6 (listing three mines utilizing VAM oxidation 
technologies in the U.S., and noting that 10 more overseas use such pollution controls) (hereafter 
“EPA July 2012 Comment Letter”), attached as Ex. 19. 
38  Letter of W. Hagendorf-Schroter, DURR to BLM (June 30, 2014) (hereafter “DURR 2014 
ANPR Comment Letter”), attached as Ex. 20. 
39  Id. 
40  EPA, Global Mitigation of Non-CO2 Greenhouse Gasses (Sep. 2013) at II-12, attached as 
Ex. 21. 
41  Somers, J.M. and Schultz, Thermal oxidation of coal mine ventilation air methane (2008) at 3, 
attached as Ex. 22.  
42  Id.  
43  DURR 2014 ANPR Comment Letter (Ex. 20). 
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explains that its VAM destruction technology can generate heat or energy with volumes as low 
as 0.3% methane, and at varying volumes of VAM.  Modular systems allow a mine to purchase 
the right number of VAM oxidizers for the volume of VAM for which the mine wishes to 
remediate methane pollution.44   

In 2010, EPA’s Coalbed Methane Outreach Project identified at least four VAM oxidation 
projects that were completed, underway, or planned across the United States that utilize 
oxidation to eliminate VAM.45  EPA has also compiled additional examples of technologies that 
use or destroy VAM in coal mines in the U.S. and around the world.46  For example, a coal mine 
in Australia uses VAM to generate power, and at least five VAM projects in China were 
scheduled to begin operations before 2015, including a project that will generate electricity from 
VAM.47 

EPA has compiled numerous examples of the use or destruction of VAM in coal mines in the 
U.S., U.K., Australia, and China by at least eight companies.48  Some of these projects include 
the following: 

 In 2012, Verdeo Sindicatum Corp. (Verdeo) began operating a Regenerative Thermal 
Oxidizer (RTO) powered by ventilation air methane (VAM) on a ventilation shaft at 
CONSOL Energy’s McElroy coal mine in northern West Virginia.  The system is capable 
of processing VAM with methane concentrations up to 1.2%, and will reduce emissions 
by 322,000 metric tonnes of CO2e per year.49  This is equivalent to the CO2 emitted by a 
50 MW coal-fired power plant.50  

                     
44  MEGTEC, Ventilation Air Methane (VAM) Processing, MEGTEC Solutions for VAM 
Abatement, Energy Recovery & Utilization, attached as Ex. 23. 
45  Pamela Franklin et al., EPA, EPA Activities to Promote Coal Mine Methane Recovery, at 
unnumbered slide 5 (2010), attached as Ex. 24.  The four projects include:  the CONSOL 
Windsor Mine (closed) (MEGTEC vocsidizer); Jim Walter Resources Mine No. 4 (Biothermica 
VAMOX); CONSOL McElroy mine in West Virginia (Durr Ecopure technology) – to go online 
in the second quarter of 2011; and CONSOL Enlow Fork mine in Pennsylvania – scheduled to be 
operational in late 2010.   
46  EPA, VAM Utilization Technologies at 1-4 (Ex. 17). 
47  See, e.g., BHP Billiton, World’s First Power Plant to Use Coal Mine Ventilation Air as Fuel, 
attached as Ex. 25; EPA, Coalbed Methane Extra, Summer 2010, at 4, attached as Ex. 26; EPA, 
Coalbed Methane Extra, Dec. 2009, at 2, attached as Ex. 27; Letter of E. Zukoski, Earthjustice, 
to C. Richmond, GMUG NF (May 20, 2010) at 91 (“2010 Conservation Scoping Letter”), 
attached as Ex. 28. 
48  See EPA, Ventilation Air Methane (VAM) Utilization Technologies (Ex. 17). 
49  EPA, Coalbed Methane Extra, EPA-430-N-00-004, “Microturbine Installed at CONSOL Gas 
Processing Plant” (Winter 2013) at 6, attached as Ex. 29; CONSOL Corporate Responsibility 
Report at 51, attached as Ex. 30. 
50  CONSOL Corporate Responsibility Report (Ex. 30) at 51.   
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 CONSOL has partnered with Green Holdings to install a VAM abatement system on the 
Enlow Fork Mine in Pennsylvania.  As of 2012, the system was in its design stage, but 
was predicted to be capable of reducing emissions by 201,000 metric tonnes of CO2e per 
year.51 

 In 2007, the USEPA and CONSOL energy ran a demonstration project to oxidize 
simulated VAM emissions on the abandoned Windsor Mine in West Virginia.52  The 
project demonstrated that that the technology can effectively oxidize simulated VAM 
containing less than 1.0 percent methane.53 

 The Mine Safety Health Administration in 2008 approved the use of technology to 
eliminate VAM at an active coal mine in Alabama.54 

 In 2015, Johnson Matthey, a U.K.-based chemical manufacturer, introduced a new 
catalytic system, COMETTM, developed in collaboration with Anglo Coal to address 
VAM emissions.  Johnson Matthey and Anglo Coal successfully tested the COMET 
system at an operating mine in Australia on VAM concentrations ranging from 0.1-0.8 
percent methane.55 

 In 2016, the Gaohe Mine in China generated enough steam from its VAM destruction 
unit to power a 30-MW power plant.  This is the largest project of its kind in the world, 
with a throughput capacity of 700,000 cfm.  The regenerative thermal oxidizers (RTOs) 
used at this project are manufactured by Durr,56 and can utilize methane at concentrations 
of 0.3% or higher without supplemental fuel, and provide destruction efficiencies “in 
excess of 97%”.57 

                     
51  Id. 
52  Somers and Schultz (Ex. 22) at 304-306. 
53  Id. at 306. 
54  See Biothermica, VAMOX, Create Value with VAM, attached as Ex. 31, available at 
www.biothermica.com/sites/biothermica.com/files/Biothermica%20VAM%20Brochure.pdf (last 
visited June 8, 2017).  As the company touts, the system has been fully operational since March 
2009 at Walter Energy’s Mine No. 4 in Brookwood, Alabama. 
55 U.S. EPA CMOP, Ventilation Air Methane (VAM) Utilization Technologies, August, 2016, at 
3, attached as Ex. 32, available at https://www.epa.gov/sites/production/files/2017-
01/documents/vam_technologies-1-2017.pdf.pdf; see also P. Hinde et al., COMETTM – A New 
Ventilation Air Methane (VAM) Abatement Technology, Johnson Matthey Tech. Rev. (2016), 
attached as Ex. 33, and available at http://www.technology.matthey.com/article/60/3/211-221/ 
(last viewed July 24, 2017). 
56  U.S. EPA CMOP, VAM Utilization Technologies (Aug. 2016) (Ex. 32). 
57  Durr, Clean Technology Systems, attached as Ex. 34, available at http://www.durr-
cleantechnology.com/industries/coal-mining/ (last viewed July 24, 2017) 
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Last year, EPA identified at least eleven companies that are manufacturing or developing VAM 
utilization or oxidation technologies.58 

The Forest Service must consider “all possible approaches to, and potential environmental 
impacts of, a particular project.”  Wilderness Soc’y v. Wisely, 524 F. Supp. 2d 1285, 1309 (D. 
Colo. 2007) (emphasis added).  Granting lease applicant Mountain Coal Co. (MCC), an Arch 
subsidiary, consent for the Lease Modifications while requiring MCC to put in place VAM 
controls on its ventilation system to reduce methane emissions clearly represents one possible, 
reasonable approach to MCC’s request for the lease expansions.  These technologies and controls 
are “alternatives” to the proposed action – they would, when combined with the proposed action, 
achieve the basic aims of the proposed action by different means, while eliminating or lessening 
the adverse environmental consequences of that action. 

Despite the multiple examples of successful VAM mitigation technologies, the Forest Service 
declines to study in detail such an alternative.59  Data and independent research demonstrate that 
VAM reduction technologies may likely be technically feasible at the West Elk mine.  Data 
prepared for MCC shows that the mine is producing methane in sufficient concentrations to 
operate a VAM oxidizer at least part of the time.  These data show methane concentrations 
ranging from 0.15% to 0.31%.60  While in general, the higher the methane concentration the 
more economical VAM becomes, many VAM oxidizers are proven to operate reliably at 
concentrations as low as 0.2%, and some have been proven as low as 0.1%.   

For example, an EPA report dated 2010 concluded that “one technology (the thermal flow-
reversal reactor or TFRR) has been proven to operate reliably on VAM, even at concentrations as 
low as 0.2 percent.”61  Biothermica states that its “VAMOX” VAM destruction system 
“[a]ccepts a broad methane level range (0.2% to more than 1%).”62  The Johnson Matthey 
COMET catalytic system was successfully tested at an operating mine in Australia on VAM 
concentrations ranging as low as 0.1% methane.63  Further, a 2010 study prepared by Ph.D. 

                     
58  See U.S. EPA CMOP, VAM Utilization Technologies (Aug. 2016) (Ex. 32) at 6. 
59  Lease Modifications SDEIS at 56-57; 62-63. 
60  2012 Lease Modifications Final EIS at 69.  See also Verdeo Group, Inc., Ventilation Air 
Methane Oxidation Feasibility Study: Evaluation of Technical and Economic Project Viability at 
the West Elk Mine, at 3, 9 (September 2009), attached as Ex. 35; MCC, West Elk Mine E-Seam 
Gas Economic Evaluation Report, at 17 (Sept. 24, 2009) (“R2P2”), attached as Ex. 36. 
61  EPA, U.S. Underground Coal Mine VAM Exhaust Characterization (July 2010) at 1, attached 
as Ex. 37.  See also id. at 13 (“If the concentration of methane entering flow-reversal reactors is 
high enough (i.e. ≥ 0.2 percent), the proper amount of heat will be released into the oxidizer bed 
to support ongoing auto-oxidation of incoming VAM without the need for any supplemental 
fuel.”); J.M. Somers & H.L. Schultz (Ex. 15) at 120 (showing 6 technologies that oxidize VAM 
where methane concentrations are 0.25% or lower). 
62  Biothermica, VAMOX, Create Value from VAM (Ex. 31). 
63 P. Hinde et al., COMETTM – A New Ventilation Air Methane (VAM) Abatement Technology 
(Ex. 33). 
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economist Thomas Power suggests that the low level of methane in West Elk’s VAM may be a 
transitory phenomenon, and that there may be ways MCC can alter its ventilation system to 
produce VAM at concentrations that could be combusted.64  EPA agreed with both of 
Dr. Power’s conclusions, urging the Forest Service to undertake a reevaluation that addresses the 
options of boosting methane levels in VAM, and that determines whether the 2009 data 
concerning VAM methane concentrations remain accurate.65  A study prepared for West Elk in 
2009 concluded that while there were technical and financial challenges to implementing VAM 
mitigation technologies at the mine, “there are no safety or operational concerns that would 
categorically prohibit the installation of a VAM oxidation project at the mine, given appropriate 
safeguards.”66 

The Forest Service justifies dismissing analyzing VAM oxidation in detail for a variety of 
reasons, all of which lack support. 

The SDEIS rejects analyzing such an alternative because “no technology currently exists that has 
been demonstrated to have the capability of handling the volume of ventilation air and dilute 
concentrations of methane at the West Elk Mine to make capture economically feasible.”67  As 
we noted in our comments on scoping, to which the Forest Service did not directly respond, these 
assertions are wrong.68  First, individual oxidation systems can be expanded with additional units 
to handle greater volumes of VAM.69  EPA has agreed that this is so.70  Technology therefore 

                     
64  See Power Consulting, An Economic Analysis of the Capture and Use of Coal Mine (Jan. 7, 
2010) at 22-23 (hereafter “Power 2010 Report”), attached as Ex. 38. 
65  EPA July 2012 Comment Letter (Ex. 19) at 6. 
66  Lease Modifications SDEIS at PDF 516 (Verdeo VAM study at 9). 
67  Lease Modifications SDEIS at 56.   
68  E. Zukoski, Earthjustice to S. Armentrout, GMUG NF (Apr. 12, 2016) at 21-22 (hereafter 
“Conservation Groups’ Apr. 2016 Scoping Letter”), attached as Ex. 39. 
69  MEGTEC (Ex. 23) (“The MEGTEC VAM solution is modular, based on VOCSIDIZER Twin 
Units with a capacity of handling 125,000 Nm3/h (80,000 scfm) of ventilation air.  Larger 
installations are multiples of VAM Cubes, where the twin units are installed on two levels” 
(emphasis added); id. (table showing 4 VAM Cubes can process 1,000,000 normal cubic meters 
per hour of ventilation air, or 640,000 standard cubic feet per minute).  Using this system, larger 
volumes of VAM could be handled by additional units.  See also U.S. EPA CMOP, VAM 
Utilization Technologies (Aug. 2016) (Ex. 32) at 2 (noting that a mine in China oxidizes VAM 
where “the project’s total throughput capacity is 700,000 cfm (300 Nm3/s) utilizing 12 RTOs 
manufactured by Dürr.”). 
70  In July 2012, EPA told the Forest Service that: “The commercial availability and regulatory 
acceptance of technologies for oxidation of VAM has improved since the 2009 Report” in which 
the Mountain Coal Company rejected the use of VAM.  EPA July 2012 Comment Letter (Ex. 19) 
at 5.  See also id. at 5-6 (describing industry developments in VAM oxidation since 2009); id. at 
5 (“VAM oxidizers are capable of handling very large air volumes.  The units are modular and 
multiple units can be configured to handle the appropriate ventilation flow rates.”).  EPA has 
expertise in the area of methane pollution abatement, given that it regulates greenhouse gases 
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exists that can handle the volume of ventilation air at West Elk.  Further, the mine need not treat 
all of the ventilation air.  It could simply oxidize some of the VAM, an option implicitly 
recognized in West Elk’s 2009 report to BLM.71 

Second, existing technology and strategies could address the dilute concentrations of methane, 
including supplementing the methane that is emitted as VAM and only oxidizing methane when 
the concentration exceeds 0.1%.72 

Third, there is no reason why the Forest Service must make VAM technology economically 
attractive to Arch Coal.  The Forest Service can simply require the lease applicant to reduce 
methane pollution from VAM to protect Forest Service surface resources currently being 
damaged by climate change, damage that requires the Forest Service to expand millions to 
address.  We note that neither BLM nor EPA in their recent oil and gas rulemakings conditioned 
their proposals on regulation being financially attractive to the regulated industry. 

Even if economic feasibility is required, much has changed in the eight years since West Elk 
concluded VAM oxidation faced financial and technological hurdles.  Regarding economics, the 
2009 report prepared by the Mountain Coal Company (MCC) evaluating the economics of 
methane mitigation, and upon which the Forest Service has relied to dismiss the financial 
feasibility of VAM mitigation, was flawed to begin with.73  The economic bases for the report 
were challenged in 2010 by a report prepared by Dr. Thomas Power.74  The Forest Service has 
never directly acknowledged or responded to that report in prior NEPA reviews, which is a 
reversible error.  Any subsequently prepared NEPA analysis for the Lease Modifications must 
review and directly respond to Dr. Power’s 2010 expert analysis and conclusions.75 

Further, a report prepared by the State of Colorado last year detailed recent changes in state and 
federal regulation of power that has improved the financing environment for coal mine methane 

                                                                  
and runs the Coalbed Methane Outreach Program, the mission of which is to encourage the 
capture, use, or destruction of coal mine methane.  EPA’s 2012 comment letter is reprinted in the 
SDEIS.  See Lease Modifications SDEIS at 439-447.  The Forest Service did not respond 
directly to EPA’s comments.  Id. at 439. 
71  Lease Modifications SDEIS at PDF 516 (Verdeo VAM study at 9) (stating that physical 
constraints meant VAM oxidizers capable of processing less than the total airflow could be 
used). 
72  See supra at 18. 
73  See Mountain Coal Company, West Elk E Seam Gas Economic Evaluation Report (Sep. 24, 
2009), attached as Appendix A to Lease Modifications SDEIS.  
74  Power 2010 Report (Ex. 38). 
75  See, e.g., High Country Conservation Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 1174, 
1198 (D. Colo. 2014) (finding Forest Service violated NEPA for failing to respond to another 
report of Dr. Power’s regarding the impacts of North Fork coal mining). 
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mitigation and power projects.76  The report notes that a 2015 FERC ruling may make it easier 
for coal mines, including West Elk, to sell power produced from coal mine methane to utilities, 
and highlights changes in state law that have made coal mine methane mitigation projects 
attractive to finance by declaring them “eligible energy resources” under the state’s renewable 
Energy Standard (RES).  

While the State of Colorado report notes that barriers exist to the use of VAM to generate 
electricity at Colorado mines, the report concludes that there is a potential to generate 17.4 
megawatts of electricity from VAM at West Elk, and concludes that it is technically feasible to 
produce 20% of that amount or 3.49 megawatts of power.77  The Forest Service has not 
responded to this finding in the State’s report.78  EPA also recently published a list of the 25 
gassiest coal mines in the U.S., identifying them as “potential opportunities” for VAM and other 
methane mitigation efforts.  West Elk is the only currently operating Colorado coal mine on the 
list.79  State and federal agencies agree that VAM reduction measures are worth exploring. 

To support its argument that VAM alternatives are not financially viable, the Forest Service 
relies on a 2009 Department of Energy study which alleges that VAM destruction is not 
economically feasible absent “carbon credits, cap-and-trade, or another market or regulatory-
based incentivized system for reducing GHGs.”80  Given that numerous markets for carbon 
credits now exist, and that VAM projects around the nation are being funded in part by credits 
from the California cap and trade system, this study is outdated.  The study has also vanished 
from EPA’s website.81 

                     
76  State of Colorado, Coal Mine Methane in Colorado, Market Research Report (Mar. 2016), 
attached as Ex. 40, and available at 
https://www.colorado.gov/pacific/sites/default/files/atoms/files/Coal%20Mine%20Methane%20
Report%202016%20FINAL%203_2016.pdf (last viewed July 24, 2017).  For more discussion of 
the State’s report, see Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 23-26. 
77  State of Colorado, Coal Mine Methane in Colorado, Market Research Report (Mar. 2016) 
(Ex. 40) at Appendix D, page 38.  The Forest Service’s statement that Colorado’s study 
“identifies opportunities at West Elk Mine as those items already being done” (Lease 
Modifications SDEIS at 59) is false because Colorado’s study identifies VAM destruction as an 
opportunity, and that is not “already being done” now. 
78  Nor does the SDEIS address the fact the California’s cap and trade program has helped fund 
numerous VAM projects in other states, increasing the viability of financing since West Elk 
prepared its 2009 report.  See Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 25-26. 
79  EPA CMOP, Coal Mine Methane Recovery at Active and Abandoned U.S. Coal Mines: 
Current Projects and Potential Opportunities (May 2017) at 2, attached as Ex. 41. 
80  See Lease Modifications SDEIS at 56. 
81  The link that appears in Lease Modifications SDEIS at 56 (http://www.epa.gov/cmop/ 
docs/vam_executive-summary.pdf) returns a page “Not Found” message. 
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The SDEIS also alleges that VAM concentrations are now likely too low to permit oxidation 
using existing technology.82  But the SDEIS fails to identify any data supporting its conclusion 
about methane concentrations, as it apparently has none.  Any subsequently-prepared NEPA 
document should contain actual VAM methane concentration data if the Forest Service intends 
to support this claim, particularly given that the agency relies on data previously collected that 
shows VAM concentrations would not be too low to support oxidation.83 

The SDEIS further justified dismissing VAM oxidation as an alternative because it “could” 
result in “potentially significant quantities of criteria pollutants” as well as CO2.

84  This 
unsupported speculation does not justify the elimination of an otherwise reasonable alternative.  
The SDEIS provides no information on the nature or extent of criteria pollutant emissions that 
might result from VAM oxidation (or flaring), nor does it explain why the Forest Service could 
not provide such information to the public.  In contrast, the Forest Service and the public know 
that VAM oxidation would reduce and mitigate hundreds of thousands of tons of CO2e pollution 
annually, which would have concrete climate benefits.  Without more detailed information 
concerning the potential levels of criteria air pollutants, it is impossible for the Forest Service or 
the public to weigh the climate benefits of VAM oxidation against VAM oxidation’s potential air 
pollution impacts.  In any subsequently prepared NEPA document, the Forest Service must either 
provide data to substantiate its speculation, or drop this rationale for declining to consider VAM 
oxidation as a reasonable alternative. 

Any suggestion that VAM oxidation is unreasonable because of criteria pollutant and CO2 
pollution is undermined by the fact that EPA – the federal agency responsible for regulating 
criteria air pollutants and GHG emissions – has an entire program dedicated to reducing coal 
mine methane emissions in part through VAM oxidation, and. As noted above, has identified 
West Elk as a potential opportunity for VAM mitigation.85  EPA has urged agencies – including 
encouraging the Forest Service with respect to this very mine – to analyze VAM oxidation in 
EISs and EAs analyzing Colorado mine expansions.  For these reasons, the Forest Service must 
analyze a VAM pollution control alternative in detail. 

The Forest Service also appears to rely on ignorance as a rationale for rejecting VAM reduction 
alternatives.  “What is unknown and unforeseeable” about VAM reduction technology “is what 
those scenarios might look like at the West Elk mine or more specifically if they would be 
economically beneficial to the mine or the greater public.”86  This ignores the fact that an expert 
economist found that MCC’s conclusions about the economic feasibility of mitigation measures 

                     
82  Lease Modifications SDEIS at 57, 545. 
83  See Lease Modifications SDEIS at 62 (noting West Elk’s prediction that VAM would have 
methane concentrations of between 0.15% and 0.31%, well within the range of current 
technology to oxidize). 
84  Lease Modifications SDEIS at 63. 
85  See EPA, Coalbed Methane Outreach Program, http://www.epa.gov/cmop/ (last viewed Apr. 
12, 2016). 
86  Lease Modifications SDEIS at 63. 
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were based on flawed assumptions.87  Again, alternatives incorporating pollution control 
measures need not economically benefit the lease holder to be reasonable or to be fully disclosed, 
analyzed, and adopted by the agency.  Further, the Forest Service cannot base dismissal of an 
alternative on grounds that further study is required.  The agency can and should work with the 
West Elk mine to update the 2009 study to address flaws in the original study, new technologies 
and new financing tools to develop an alternative that addresses this significant pollution issue. 

The Forest Service further asserts that proposed VAM oxidation designs do not “factor in the 
engineering and location considerations specific to the West Elk Mine that are disclosed in the 
EIS, relying instead on a location in West Virginia, in other parts of the world, on theoretical 
designs and an economic analysis by Dr. Power based on data from another coal seam.”88  The 
SDEIS only addresses “engineering and location considerations” in West Elk’s 2009 feasibility 
study,89 a study that is eight years old, was flawed from the start, and fails to consider new 
technologies and financing mechanisms. 

Finally, the Forest Service’s reliance on a BLM Instruction Memo to argue that “mitigation must 
be economical” is misplaced.90  BLM IM 2017-037’s purpose is “to foster voluntary activities by 
operators to capture waste mine methane from underground coal.”91  This Instruction Memo is 
irrelevant to the question of whether VAM oxidation (or any other methane mitigation measures) 
is a reasonable alternative.  First, VAM destruction technologies do not “capture” methane.  
Second, the fact that BLM has a policy of working with mines to voluntarily seek to capture 
methane pollution does not deprive the agency of the authority to mandate methane destruction 
when necessary to prevent harmful environmental impacts.  Third, mandating VAM oxidation 
(or other methane destruction or capture technologies) is eminently reasonable in these Lease 
Modifications because the West Elk’s leases have had, since 2009, lease provisions very similar 
to those contemplated in IM 2017-037, and the mine has declined to undertake any new 
measures to voluntarily reduce its methane pollution.  Despite nearly a decade of opportunity to 
voluntarily capture or destroy methane, West Elk has captured exactly zero methane molecules 
as a result of its amended leases, and the mine remains the largest single industrial source of 
methane pollution in Colorado. 

                     
87  See Power 2010 Report (Ex. 38).  The SDEIS also appears to imply that the Mineral Leasing 
Act (MLA) mandates that the Secretary of Interior can’t limit a coal mine’s environmental 
damage if doing so will interfere with a coal producer’s profits.  Lease Modifications SDEIS at 
546-47 (“mitigation must be economical”).  This is false.  Nothing in the MLA limits the 
Secretary’s authority to condition approval of a lease (or limits the Forest Service’s authority 
condition its consent to such a lease) when the agency is seeking to act in the public and national 
interest to protect current and future generations from damaging environmental impacts. 
88  Lease Modifications SDEIS at 544-45.   
89  Lease Modifications SDEIS at PDF 516 (Verdeo VAM study at 9). 
90  Lease Modifications SDEIS at 545-46 (citing BLM IM 2017-037). 
91  BLM, Instruction Memorandum 2017-037, Waste Mine Methane Policy (Jan. 20, 2017) 
(emphasis added), available at https://www.blm.gov/policy/im-2017-037 (last viewed July 24, 
2017). 
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In sum, the Forest Service must consider in detail VAM oxidation as a reasonable alternative or 
mitigation measure in any subsequently prepared NEPA document.  

2. The Forest Service Must Analyze Alternatives That Require Capture, 
And/Or Electricity Generation From, Methane.  

In comments on the scoping phase of this proposal, Conservation Groups urged BLM to consider 
an alternative requiring the West Elk mine to capture methane as a means to reduce the climate 
impacts of the Forest Service’s consent to the proposed lease.92  As Conservation Groups noted: 
(1) capturing methane would come with significant environmental benefits; (2) capturing 
methane has been utilized at mines both inside and outside the U.S.; and (3) a cap and trade 
program in California provides the opportunity to sell credits into that program and thus provides 
additional financial incentives that bear on the economic consideration of methane capture.93  In 
the SDEIS, the Forest Service, however, refused to consider in detail an alternative that required 
the mine to capture all or a portion of its methane rather than venting it into the atmosphere.  As 
the Forest Service acknowledged, there are several methane capture technologies potentially 
available, including, methane drainage well ventilation, capturing methane to power on-site 
heaters, capturing methane to produce electricity, and to sell into the gas market.94  The Forest 
Service provides a number of unavailing excuses for failing to consider these viable technologies 
in detail. 

First, the Forest Service states that “[c]onsideration of all these potential methane mitigation 
measures relies on site-specific engineering designs for 1) mining, 2) safety and finally 
3) mitigation technology possibilities.”95  The Forest Service acknowledges the criticism that 
such a deferred analysis of mitigation measures “kick[s] the can down the road,” but asserts that 
“the staged process under several authorizing agencies . . . does not lend itself well to prescribing 
specific mitigation measures for activities that have not been proposed yet.”96 

The Forest Service also states that: 

At the leasing and pre-exploration stages without coal seam information, without 
a mining plan addressing safety, and without detailed engineering based on 
information that has yet to be collected, it is speculative to assume that this 
mitigation measure or alternative is appropriate for the lease modifications’ post-
mining scenario.97 

This excuse is legally inadequate.  As an initial matter, the proposed action would grant West Elk 
the right to mine the area, making development all but inevitable.  NEPA mandates that agencies 
                     
92  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 13, 18-28  
93  Id. 
94  Lease Modifications SDEIS at 56-62.   
95  Lease Modifications SDEIS at 58.   
96  Lease Modifications SDEIS at 58.   
97  Lease Modifications SDEIS at 555.   
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“shall integrate the NEPA process with other planning at the earliest possible time to insure that 
planning and decisions reflect environmental values.”  40 C.F.R. § 1501.2 (emphasis added). 
“NEPA is not designed to postpone analysis of an environmental consequence to the last possible 
moment.  Rather, it is designed to require that analysis as soon as it can reasonably be done.”  
Kern v. BLM, 284 F.3d 1062, 1072 (9th Cir. 2002).  Moreover, NEPA sets out mandatory steps 
that agencies must take when faced with incomplete or unavailable information.  40 C.F.R. 
§ 1502.22(a)-(b).  If the Forest Service needs more information, now is the time to acquire it.  
The Forest Service has not, however, offered any explanation as to what information it would 
need, but that it does not have and cannot obtain – from this single, already-operating coal mine 
– in order to perform this analysis.98  Nor does it state how the proposed post-mining use of the 
site would (or even hypothetically could) preclude use of capture technology (or methane flaring 
for that matter) during the operation of the mine.   

The fact that methane capture requires site-specific engineering related to mining, safety, and the 
technology used does not mean that the Forest Service can dodge analysis at the lease consent 
stage.  Indeed, for an operating mine that is, according to the Forest Service, participating in the 
EPA’s Coal Mine Methane Outreach Program, West Elk appears ideally situated to having all of 
the necessary mining and engineering information available now.  Moreover, as part of its refusal 
to analyze methane reduction alternatives in authorizing the Colorado Roadless Rule, the Forest 
Service explicitly stated that it would evaluate such proposal at the lease stage: “Like capture, 
methane flaring is best considered at the leasing stage when there is more information on the 
specific minerals to be developed and the lands that would be impacted by a flaring operation.”99 
The Forest Service also previously stated that, the “decision whether to apply a stipulation 
regarding methane capture and use or reduction is more appropriately made as part of a coal 
leasing or development decision.”100  Having reached the lease consent stage, the Forest Service 
appears happy to “kick the can down the road” yet one more time, or to engage in a shell game 
such that no analysis ever occurs. 

In commenting on the supplemental draft EIS for the Colorado Roadless Rule, EPA explicitly 
rejected this excuse – and that was for a proposal that is further removed from production than 
this one.  EPA clearly explained both that the Forest Service’s review was the appropriate place 
in the NEPA process for consideration of methane reduction technologies and that the Forest 
Service had all of the information it would need to make such as assessment.  First, EPA 
explained that “[t]he USFS has discretion to condition leases on USFS land, so consideration of 
these important mitigation measures is an appropriate subject for this SDEIS.”101  EPA also 

                     
98  It is not as if the actions Arch would likely take to develop the area are so mysterious that 
reasonable predictions about them cannot be made now.  The agency has developed a reasonably 
foreseeable mine plan, calculated the likely volume of coal at issue, described where it is likely 
to mine underground, etc. 
99  U.S. Forest Service, Colorado Roadless Rule, Final Supplemental Environmental Impact 
Statement at E-15 (2016) (emphasis added). 
100  Id. at 18 (emphasis added). 
101  Letter of S. Wilson, U.S. EPA to Ken Tu, U.S. Forest Service (Feb. 8, 2016), attachment at 3, 
attached as Ex. 42. 
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explained that the Forest Service could use the extensive body of information already collected 
by mines in the North Fork Valley to inform this assessment: 

The [Colorado Roadless Rule] SDEIS specifically considers the issue of methane 
capture and reduction and defers more detailed analysis of alternatives for 
methane gas mitigation “because critical design criteria that bear upon the 
feasibility of such capture mitigation are too speculative at this time” (SDEIS, p. 
9).  EPA disagrees with this characterization of the state of knowledge.  All coal 
mines in the North Fork Coal Mining Area are well informed about methane 
capture systems, as they all deploy gas drainage systems to supplement their 
ventilation fans.  In fact, representatives of West Elk Mine and Elk Creek mines 
have given presentations describing their gas drainage and use activities at past 
EPA Coalbed Methane Outreach Program (CMOP) events, and CMOP has 
provided funding for pre-feasibility studies at the West Elk mine in the past.102 

Second, the Forest Service claims that evaluation of methane capture at the West Elk Mine is 
“further complicated by federal policy on coal, current climate policy . . . and that a regulatory 
significance threshold under EPA’s endangerment finding has not been established for methane 
to date.”103  Again, this argument fails.  First, the Forest Service offers no explanation by what it 
is about “federal policy on coal” that impacts its ability to consider a reasonable alternative 
requiring methane flaring at one mine in Colorado.  Cf. 40 C.F.R. § 1502.22(a)-(b).  Nor has the 
Forest Service explained which federal policy supposedly impedes this review to such an extent 
that it cannot examine viable alternatives now.  Similarly, the Forest Service offers no 
explanation for what the executive order says about methane reduction from coal mines that 
operate on public lands, nor what provisions supposedly make the Forest Service’s evaluation of 
an otherwise reasonable alternative impracticable.  Finally, the Forest Service provides no 
explanation for how the existence or non-existence of an EPA factual finding as to the harmful 
public health effects of methane could feasibly preclude the Forest Service from considering 
ways to reduce methane emissions.  Nor could it.  Whether EPA issues such a finding or not has 
no bearing on the information necessary to determine whether the West Elk Mine could capture 
or flare all or a portion of its methane emissions and thereby significantly reduce the indisputable 
climate impacts of the Forest Service’s decision to consent to the lease modifications, a decision 
that will extend the operation of the single largest industrial source of methane pollution in the 
state. 

The Forest Service also states that “[a]t this time is unlikely that methane use or capture from 
coal mines will be prescriptive under a forest plan revision as there is no way to measure any 
benefit or effect at the local level within the duration of the proposed plan cycle.”104  This 
statement does not excuse the agencies’ failure to examine a methane capture alternative.  Such 
an alternative is consistent with the Forest Plan, which neither requires nor precludes methane 
capture, and thus the Forest Plan provides no barrier to the Forest Service analyzing methane 
capture alternatives in detail in this NEPA process. 
                     
102  Id. 
103  Lease Modifications SDEIS at 58.   
104  Lease Modifications SDEIS at 601. 



27 

Finally, the Forest Service further relies on outdated information from the West Elk Mine 
operators to conclude that any methane capture alternative would be uneconomical.  In one 
example, the Forest Service states that “MCC commissioned an analysis (Appendix A) for 
capturing and/or conditioning the MDW methane for use onsite as fuel for a co-generation 
facility in order to produce electricity for sale to the grid, or for sale as pipeline quality natural 
gas,” but ultimately rejects various proposals as uneconomic.105  That 2009 study fails to account 
for significant regulatory developments that could change the financial analysis of methane 
capture technologies.  In particular, the Forest Service does not address California Air Resources 
Board’s greenhouse gas cap-and-trade program that allows California business to purchase 
carbon credits from out-of-state coal mines that capture or flare methane.  Numerous mines have 
registered and sold credits into the market, reducing carbon emissions by tens of thousands of 
tons of CO2-e.  Among these is the Elk Creek mine, which sits just across the highway from the 
West Elk mine.106 

The following chart, compiled using information from the California Air Resources Board’s 
website, provides a description of each project, its location, the mine owner, the methane capture 
or flare technology used, the amount of CO2 not emitted into the atmosphere as a result of the 
project, and the amount of CO2-e not captured for flared.  Although much of this information 
was presented in Conservation Organizations scoping comments on the lease modifications, 
neither MCC’s 2009 report nor the SDEIS addresses these developments or the impact of the 
newly-available revenue on the economic feasibility of methane capture at West Elk. 

This information demonstrates not only the feasibility of methane capture and related projects, it 
shows they can be financially remunerative. 

                     
105  Lease Modifications SDEIS at 56-57.   
106  The Forest Service alleges that there are “critical differences” between the Elk Creek and 
West Elk mines “that affect the feasibility of a similar project at West Elk, including geology, 
financing, and the fact that coal is still being mined at West Elk.  Lease Modifications SDEIS at 
59.  None is a reason to reject methane capture as unreasonable.  Methane is still emitted from 
West Elk’s MDWs in quantities and concentrations susceptible to capture; capture operations 
occur at other working mines across the globe; and the fact the Elk Creek was able to locate 
creative financing shows that such projects are feasible, not that they are impossible. 
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107 Data for table available from  
http://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb_offset_credit_issuance_table.pdf (last 
viewed July 23, 2017). 

Name Location Owner Technology Used Project Description CO2 
captured/ 
flared107 

Verdeo Marshall 
County VAM 
Abatement 
project 

Glen Easton 
Northern 
Appalachian 
(WV) 
 

Verdeo 
McElroy, LLC/ 
Murray Energy 

VAM and RTOs, 
capture VAM and 
destroy through 
RTOs 

VAM will be directed through 
capture system, routed to 3 RTOs 
which can sustain temperatures able 
to destroy 95% of the methane in 
VAM.  

Offset Credits: 
504,705 
(2013-2015) 

VAMOX® 
Demonstration 
Project at JWR 
Shaft No. 4-9 
 

Brookwood, 
AL 

Biothermica 
Coal Carbon Inc 
 
 

Capture VAM and 
destroy using RTOs 

The project activity involves the use 
of a 30,000 scfm VAMOX® 
regenerative thermal oxidation 
demonstration unit to destroy a 
portion of the GHG emissions from 
JWR's shaft No. 4-9. The VAMOX® 
is Biothermica's proprietary 
technology for the oxidation of 
underground coal mine ventilation 
air methane emissions. 
 

Total Emission 
Reductions: 
80,766 CO2e 
metric tons 
(2009-2013) 

Verdeo McElroy 
Abatement 
Project 

McElroy 
Mine, 
Cameron, 
Marshall 
County (WV) 

Verdeo 
McElroy, LLC 

Capture VAM and 
destroy using RTOs 

The McElroy Mine is the largest 
underground coal mine in West 
Virginia and the third largest active 
underground coal mine in the U.S. In 
an effort to reduce greenhouse gas 
emissions that are currently vented 
to atmosphere from the ventilation 
system, Verdeo Group is working 
with CONSOL Energy to develop a 
project to abate ventilation air 
methane (VAM) from a new bleeder 
shaft (11A-5 North) under 
development at the McElroy Mine 
using regenerative thermal oxidation 
technology.  

Total Emission 
Reductions: 
197,411 CO2e 
metric tons 
(2012-2013) 

Cambria 33 
Abandoned Mine 
Methane Capture 
and Use Project 

Ebensburg, 
PA 

Vessel Coal 
Gas, Inc  

Gob wells, vacuum 
pumps to pull up gas 
from bore hole, 
compressor increases 
gas pressure to 100 
psi and deliver to 
molecular sieve 
which separates 
gases. Removes 
impure gases leaving 
pipeline quality 
methane. High 
quality methane gas 
can be injected into 
pipeline.  
 
 
 
 
 
 
 
 
 

The proposed Cambria 33 project 
consists of capturing methane gas 
that, prior to the project initiation, 
was being emitted into the 
atmosphere due to safety 
considerations at the retired “B” 
seam of coal in the Cambria 33 
mine, which underlies 8,000 acres of 
property near the Township of 
Ebensburg, Pennsylvania.5 

Total 
reductions: 
107,064 CO2e 
metric tonnes 
(2011-2014) 
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Coal Mine 
Methane Capture 
and Use Project at 
the North 
Antelope 
Rochelle Coal 
Mine Complex 

North 
Antelope 
mine 
complex, 
Wyoming 

Peabody Natural 
Gas, LLC 

Well drilling, 
dewatering pumps, 
pipeline gathering 
system, compressors, 
equipment 
maintenance. 

PNG has made substantial 
investments to develop 
An appropriate pre-drainage mining 
plan and build the necessary 
infrastructure to produce, compress, 
meter, and transport the methane to 
the nearest natural gas pipeline. A 
total of 47 wells were drilled within 
the mine lease boundary to capture 
methane from the coal prior to 
mining. This methane is compressed 
and transported to a natural gas 
pipeline where it is distributed to a 
national natural gas grid for use as 
fuel. Up to a total of 1,300 hp of 
compression was installed by PNG 
for this project. 

Total 
reductions: 
1,072,724 
CO2e metric 
tonnes 
(2006-2009) 

Corinth 
Abandoned Mine 
Complex 

Jefferson, 
Franklin and 
Williamson 
Counties, IL 

Keyrock 
Energy, LLC 

Pipeline-gas 
transport, gas 
processing plant, 
compressors, 
extraction wells, 
delivery to 
commercial natural 
gas pipeline 

Methane extracted using compressor 
stations, transported via pipeline to 
gas processing plant. During gas 
processing contaminants including 
nitrogen, carbon dioxide, oxygen and 
hydrogen sulfide are removed from 
methane gas.  

Total 
reductions: 
298,981 CO2e 
metric tonnes 
(2015-2016) 

Green River 
Trona Mine 
Methane 
Destruction and 
Utilization Project  

Sweetwater 
County, WY 

Solvay 
Chemicals, Inc.  
 

 Solvay operates an active trona mine 
in Southwest Wyoming, 26 miles 
west of Green River. In order to 
optimize mine safety, Solvay utilizes 
gob well extraction pumps to drain 
methane released from strata above 
and below the trona seam, which 
would otherwise migrate from the 
gob to the working areas of the mine. 
In an effort to reduce greenhouse gas 
emissions of mining operations, 
Solvay is developing a system to 
collect and combust mine methane 
drained from gob vent boreholes 
(GVB); this mine methane would 
otherwise be vented by the 
ventilation system into the 
atmosphere. The mine methane will 
be combusted using one of two 
destruction systems located within 
the project boundary: 1) initially an 
enclosed mine gas incinerator co-
located with the GVB wellhead, and 
2) eventually a commercial burner to 
generate thermal energy in Solvay’s 
onsite trona processing plant.  

Total 
reductions: 
498,564 CO2e 
metric tonnes 
(2010-2014) 

Elk Creek Mine North Fork 
Valley, CO 

North Fork 
Energy, LLC 

 Installation of a facility to collect 
and utilize CMM from a temporarily 
idle coal mine. CMM is withdrawn 
using vacuum pumps from bore 
holes and then destroyed either via 
an enclosed flare or three electricity 
generators. 
 
 
 

432,609 offset 
credits  
(2012-2014) 
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In sum, methane capture is a proven, safe technology that could reduce the huge volume of 
methane the West Elk mine currently wastes.  The Forest Service’s continued failure to take a 
hard look at this reasonable alternative to methane pollution violates NEPA. 

3. The Forest Service Must Analyze Methane Flaring As A Reasonable 
Alternative To Reduce The Lease’s Methane Pollution.  

The Forest Service must also analyze an alternative that reduces the project’s climate impact by 
flaring the mine’s MDW methane, which is currently vented directly into the atmosphere and 
would be under each of the alternatives considered the Forest Service’s SDEIS.  As Conservation 
Organizations explained to the Forest Service in scoping comments on this proposal, requiring 
the West Elk Mine operators to flare methane instead of simply venting it into the atmosphere 
would allow the mine to operate, thus meeting the project’s purpose and need, while also 
significantly reducing the project’s climate impacts.108  Flaring is highly effective from a climate 
standpoint – the SDEIS admits flaring can reduce the global warming potential of the emissions 
by 87% compared with venting methane directly into the atmosphere.109  As the State of 
Colorado’s Mine Methane in Colorado 2016 report explained: 

From a climate change standpoint, emitting carbon dioxide is much less harmful 
on the environment than a mine’s direct emission of methane into the atmosphere.  
Accordingly, flaring methane, which converts the residual gas emission to carbon 
dioxide, has nearly the same environmental impacts as using methane to generate 
electricity or heat.110 

                     
108  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 32-39. 
109  Lease Modifications SDEIS at 62. 
110  State of Colorado, Coal Mine Methane in Colorado, Market Research Report (Mar. 2016) 
(Ex. 40) at 14. 

Solvay 
Chemicals, Inc. 
Waste Mine 
Methane Project   

Sweetwater 
County, WY 

Solvay 
Chemicals, Inc. 

 The active underground mine 
methane drainage activity uses post 
mining gob wells (PGW) systems to 
capture mine methane (MM) from 
longwall gob that otherwise would 
have vented into the atmosphere. 
MM captured from PGW systems 
undergoes gas treatment in 
preparation for end-use management 
options. End use management 
options included in the underground 
mine methane drainage activity 
include qualified destruction devices 
within the refined trona ore process 
stream as well as incineration. MM 
monitoring and quantification 
measures include flow meters and 
gas chromatographs to analyze MM.  

189,455 offset 
credits issued 
(2015) 
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Despite the significant climate benefits of flaring, in the SDEIS the Forest Service again refused 
to consider an alternative that would requires the West Elk Mine to flare its methane emissions.  
Instead, BLM rejected the alternative out of hand, including a cursory refusal to consider it in the 
“alternatives considered but eliminated from detailed study” section of the SDEIS.111  In addition 
to the excuses noted above, which the Forest Service also applies to flaring, the Forest Service 
makes two additional flaring-specific arguments: (1) that flaring may not be safe; and (2) 
uncovered flaring may cause forest fires. The Forest Service has not adequately studied either 
risk. 

First, the Forest Service discounts the fact that other countries allow flaring because those mines 
may “not [be] subject to the same safety regulations/standards as those in the U.S.”112  This 
unsupported assertion appears without citation to even a single source comparing U.S. mine 
safety regulations to those in other countries where flaring occurs, including Australia, the U.K., 
China, Mexico, and others.  As Conservation Organizations pointed out during scoping, 
companies use methane flaring in more than 20 mines around the world,113 and scholarly 
research does not bear out the Forest Service’s claim.114  Moreover, the Forest Service’s 
concerns about safety are not shared by U.S. EPA, MSHA, or the state of Colorado.  According 
to Colorado, a “properly engineered, manufactured, and operated flare with redundant safety 
systems can fully address [safety] concerns.”115  The Forest Service has not addressed 
Colorado’s finding.  As EPA stated in 2012 comments regarding the West Elk Mine, “flaring of 
methane gas is a standard safety practice in many industries and is routinely used during 
processing and production of oil and gas, from landfill collection systems, and the petroleum 
industry.”116  The Forest Service has not addressed EPA’s finding.  As EPA further explained, 
the Mine Safety and Health Administration (“MSHA”) “would review each flaring plan 
individually to ensure that it adequately incorporates appropriate protections such as bubble 
traps, fail-safe valving, flame arresters, or monitoring and control systems.”117  The Forest 
Service does not address the effectiveness and availability of these safety measures, as it must 
before rejecting methane flaring as an alternative. 

Second, the Forest Service states that any flare at West Elk would need to be “fully enclosed” to 
limit the risk of starting a forest fire.  But the Forest Service never evaluates, for example, 
whether the currently-proposed size of the well pads provides a sufficient buffer from plant 
                     
111  Lease Modifications SDEIS at 63.   
112  Lease Modifications SDEIS at 564.   
113  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 33. 
114  See, e.g., Jill Harris, et al., Comparative Analysis of Coal Fatalities in Australia, South 
Africa, India, China, and USA, 2006-2010, University of Wollongong Australia, Coal Operators’ 
Conference (2014), attached as Ex. 43 (finding Australian mines had far fewer fatalities than 
U.S. mines). 
115  State of Colorado, Coal Mine Methane in Colorado, Market Research Report (Mar. 2016) 
(Ex. 40) at 14. 
116  EPA July 2012 Comment Letter (Ex. 19) at 7. 
117  Id. 
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cover, or whether the Forest Service could simply increase the size of the tree-removal area for 
the well pads to provide sufficient cover.  Moreover, the Forest Service never evaluates use of an 
enclosed flare like the one at the nearby Elk Creek mine, even though Conservation 
Organizations pointed out that Elk Creek utilizes an enclosed flare in scoping comments.118  
Colorado’s Coal Mine Methane in Colorado (2016) report confirms that Elk Creek’s methane 
capture program “has destroyed about 1 BCF [billion cubic feet] of CMM [coal mine methane] 
via heaters, an enclosed flare, and three 1 MW reciprocating engines since its inception in June 
of 2011.”119  We are unaware of any concerns about forest fires at that site directly across the 
road from the West Elk mine. 

Third, BLM asserts that any mitigation must be “economically feasible” per a BLM Instruction 
Memo and the Mineral Leasing Act.120  This excuse fails for several reasons.  First, BLM’s 
instruction memorandum sets out to “foster voluntary activities by operators to capture waste 
mine methane from underground coal . . . mines.”121  Thus, by its own terms this memo only 
applies to methane “capture” and has no bearing on the Forest Service’s ability to evaluate 
methane flaring as an alternative here.  Second, there is nothing inconsistent with promoting 
voluntary capture of methane in some instances, and requiring either flaring or capture of 
methane in others.  Third, the Mineral Leasing Act imposes on BLM an obligation to prevent 
undue waste.  See 30 U.S.C. § 187 (requiring lease provisions preventing undue waste), id. at § 
225 (requiring lessee to prevent waste).  Thus, if anything, these provisions would direct BLM to 
require methane capture from mines on public lands; they cannot reasonably be read to prevent 
the Forest Service from considering methane flaring as an alternative before consenting to coal 
mining and road building on Forest Service lands.  Finally, there is no authority for the notion 
that the Forest Service can refuse to consider ways to mitigate environmental damage under 
NEPA based on the profit-loss sheets of coal companies.  

Fourth, the Forest Service claims that although flaring is used at a trona mine in Wyoming, and 
that coal mines and trona mines are similar in terms of methane concentrations and technology 
used to remove methane from underground mines, “combustibility of coal” means that precludes 
use of trona flaring technologies at West Elk.122  Yet the Forest Service fails explain, even in 
general terms, why the combustibility of underground coal necessarily means that above-ground 
flaring technology would be too dangerous for workers.  Indeed, there are existing coal mines 
that use both covered and uncovered flares, including coal mines in Colorado.  The Forest 
Service has not offered a single example, from any country anywhere in the world, where a 
methane flare caused coal to catch fire.  The Forest Service thus offers an unsubstantiated road-
block in an effort to avoid meaningful analysis of a reasonable alternative. 

Indeed, methane flares are operated safely and effectively both in the U.S. and other countries, as 
methane can feasibly be flared where methane concentrations are greater than 30%, both using 
                     
118  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 35. 
119  State of Colorado, Coal Mine in Colorado, at 18 (2016).  
120   Lease Modifications SDEIS at 555.   
121  BLM, Instruction Memorandum No. 2017-037 at 1 (Jan. 20, 2017). 
122  Lease Modifications SDEIS at 62.   
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burners where the flame is exposed (open) or enclosed in a stack.123  This is not a new or 
untested technology.  EPA proposed a conceptual design for a coal mine methane flare nearly 15 
years ago.124  Further, there is a long and safe history of flaring at working coal mines in the 
United Kingdom and Australia.  Active mine flaring has been conducted in at least six UK Coal 
collieries.125   

Flaring projects at underground mines exist in Australia, the United Kingdom, the United States, 
South Africa, China, and Mexico.126   

 In 2012, Minera del Norte S.A. de C.V. (MINOSA) began operating flares at active coal 
mines in Mexico.127  As of early 2013, MINOSA reported nearly 100% destruction 
efficiency, with no reported operational problems.128 

 The Elk Creek Mine in Colorado incorporated an enclosed flare system, capable of 
oxidizing up to 3.7 million cubic feet of methane per day,129 and reducing emissions by 
5,000 metric tons of CO2e per day.130   

 In addition, the Solvay Trona mine in Wyoming has utilized a mine gas flare, and is 
transitioning to a CMM utilization project.131  The system has the capacity to capture or 
destroy 300,000 tons of CO2e annually, and is expected to reduce emissions by 1.3 
million tons CO2e over its lifetime.132   

                     
123  EPA, Global Mitigation of Non-CO2 Greenhouse Gasses (Ex. 21) at II-12. 
124  EPA, Conceptual Design for a Coal Mine Gob Well Flare (Aug. 1999), attached as Ex. 44. 
125  See Harworth Power Ltd., CMM Flaring (Sept. 2007) at 5, attached as Ex. 45; Global 
Methane Initiative Coal Subcommittee, Policy White Paper ver 2.0, “Flaring of Coal Mine 
Methane: Assessing Appropriate Opportunities,” August 2013, (describing flaring in a number of 
countries, including Australia), attached as Ex. 46. 
126  EPA, Coalbed Methane Extra, EPA-430-N-00-004 (Winter 2013) (Ex. 30) at 2. 
127  Id. (these flares were installed at the Mine VII in the Sabinas Basin and the Esmeralda Mine 
in the Saltillo Basin). 
128  Id.  
129  Id. The equipment has continued operating even as the coal mine operations at Elk Creek 
have been idled.  EPA, Coalbed Methane Extra, EPA-430-N-00-004, “Elk Creek Mine Idled – 
CMM Project Still Operating” (Winter 2014) at 7, attached as Ex. 47. 
130  See, Vessels Coal Gas, Inc., website at:  
http://www.vesselscoalgas.com/Projects/North%20Fork%20LLC.html (last viewed July 24, 
2017). 
131  EPA, Coalbed Methane Extra, (Winter 2013) (Ex. 29) at 3, 6; EPA, “Methane Recovery at 
Non-coal Mines,” attached as Ex. 48. 
132  EPA, Coalbed Methane Extra, EPA-430-N-00-004 (Winter 2013) (Ex. 29) at 6. 
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 The Beatrix Gold Mine in South Africa captures waste methane to power 4 MW of 
energy generation, which it anticipates will eliminate 1.7 million tons of CO2e over its 
lifetime.133 

At a conference sponsored by EPA in St. Louis in September 2007, evidence was presented that 
methane flaring at working coal mines is “[s]imple, low cost and reliable to operate” with “[l]ow 
maintenance requirements.”134 

In the U.S., a coal mine in Wyoming has put in place a system that is functionally equivalent to 
flaring (on-site incineration).135  MSHA’s approval was apparently not required for this 
mitigation measure. 

In sum, flaring is a reasonable, practicable and safe alternative.  None of the Forest Service’s 
purported reasons for refusing to consider such an alternative in detail has merit. 

4. The Forest Service Must Analyze Carbon Offsets As A Reasonable 
Alternative To Reduce The Lease’s Methane Pollution.  

Conservation groups have repeatedly told the Forest Service that carbon offsets are a tested, 
feasible, and practical alternative to allowing the West Elk Mine to vent millions of cubic feet of 
methane into the atmosphere every day as a result of the Lease Modifications without mitigation 
or control, or with incomplete mitigation or control.136 

EPA has repeatedly urged land management agencies to assess carbon offsets in EAs and EISs as 
a way to reduce climate change impacts of agency actions.  EPA has specifically noted that 
offsets are a reasonable alternative to lessen the impacts of coal mine methane emissions.  EPA 
has advised that many entities exist that permit agencies and polluters to purchase carbon offsets 
that are third-party verified.137 

The Forest Service rejects any analysis of the economic costs or the environmental benefits of 
requiring Arch to purchase carbon offsets by stating: 

                     
133  EPA, “Methane Recovery at Non-coal Mines” (Ex. 48). 
134  See Harworth Power Ltd., CMM Flaring (Ex. 45) at 6. 
135  See J. Liebert, Extracting Value from Coal Mine Methane, Coal Age (June 2009), attached as 
Ex. 49. 
136  See Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 28-32. 
137  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 28-29. 
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[P]urchasing carbon credits is a voluntary financial investment that MCC may 
choose to entertain for business reasons.  The federal agencies are not involved in 
any financial investment decisions that MCC makes as a corporation.138   

This excuse for failing to analyze or adopt offsets lacks a rational basis.  Federal agencies are 
deeply involved in decisions that impact lease-holder’s investment decisions.  Federal agencies 
require lease-holders to pay royalties, implement reclamation requirements, post bonds, conduct 
surveys, mitigate impacts to wetlands, and any number of other mandates that require lease-
holders to expend financial resources.  BLM and the Forest Service have repeatedly required 
those engaged in mining activities to fund activities that mitigate a project’s impacts to wildlife, 
air and other resources.139  The SDEIS arbitrarily fails to address why the action agencies cannot 
take actions similar to those they have taken to mitigate the impacts of other mining projects.  
Nor does the SDEIS explain why purchasing carbon credits must be voluntary, as opposed to 
required by federal agencies.  The alternative/mitigation measure we propose here is that MCC 
be required to purchase carbon credits.  To say that “there is no compulsory requirement for the 
agencies to include it”140 does not in any way render the proposed alternative unreasonable.141 

An alternative that proposes that the Forest Service consent to MCC’s proposed Lease 
Modifications be conditioned upon MCC’s purchase of carbon offsets would be consistent with 
the proposed action’s purpose and need.  MCC would be able to obtain the lease modifications 
and expand its operations in the exact same manner as it proposed.  A carbon offset alternative 
would simply require MCC to purchase carbon credits from a legitimate vendor.  Moreover, 
offsets do not present the Forest Service or MCC with an all-or-nothing scenario – the Forest 
Service could require MCC to offset less than 100% of the GHG emissions attributable to the 
Lease Modifications. 

The SDEIS also justifies the Forest Service’s refusal to consider the reasonable, available 
alternative of requiring Arch to purchase carbon credits or offsets on the grounds that there is no 
Congressionally-mandated use of national offset markets or cap-and-trade program, and that 
requiring offsets would constitute “policy development [that] is not appropriate at the project 
level.”142  These arguments lack merit.  While Congress has not passed a law requiring coal 
mining companies to participate in any of the available national offset markets, that fact is 
irrelevant, and does not excuse the Forest Service’s from considering this proposed mitigation 
                     
138  Lease Modifications SDEIS at 58.  See also id. at 548 (“MCC may join existing out-of-state 
carbon credit markets (such as California’s) voluntarily, but there is no compulsory requirement 
for the agencies to include it.”). 
139  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 29. 
140  Lease Modifications SDEIS at 548. 
141  The SDEIS nowhere alleges that the Forest Service or BLM lack the authority to require 
MCC to purchase carbon offsets, only that the agencies are not required to adopt it. 
142  Lease Modifications SDEIS at 58 (“Since no cap has been established, there is no need to 
require purchase of carbon credits as mitigation measure for this leasing analysis.”); see also id. 
at 548 (“Cap and trade legislation—the premise for carbon credits-- should be developed at the 
National or State level.  This policy development is not appropriate at the project level.”). 
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measure as a reasonable alternative.  Mandating the purchase of offsets does not require a 
mandatory national trading program created by Congress.  There are numerous companies that 
provide the opportunity for the public to purchase retail carbon offsets sold in the voluntary 
market.143  One can readily buy carbon credits to offset one’s carbon emissions from renting a 
car; it is unclear why cap and trade legislation would be necessary for a coal company to make a 
similar (though much larger) purchase.  There is not a valid reason for the Forest Service to 
exclude this reasonable alternative simply because Congress has not established a national 
carbon cap-and-trade program.  Further, as discussed above, EPA has previously recommended 
offsets as one way the impacts of a single mining project could be mitigated.  The SDEIS’s 
blanket statement that requiring offsets is a policy that “is not appropriate at the project level”144 
is unsupported and contrary to EPA’s prior position. 

Similarly, and contrary to the SDEIS’s suggestion, considering as an alternative or adopting a 
mitigation measure requiring the purchase of carbon offsets for two lease modifications for one 
of the gassiest coal mines in the U.S. cannot be dismissed because it is “setting policy for coal 
production in the United States.”145  It would not do so.  The Forest Service also alleges that 
“[t]he creation of carbon offset markets or opportunities for carbon offset projects is beyond the 
scope of the EIS and is not currently a BLM policy.” 146  Conservation Groups have not proposed 
that the federal agencies “create offset markets;” rather they propose that the agencies consider in 
detail the option of requiring Arch Coal to offset all or some of the GHG pollution that the Lease 
Modifications will cause.  Even if such an approach is “not currently BLM policy,” that is not a 
valid basis for refusing to evaluate a reasonable alternative or proposed mitigation measure.  See 
Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 814 (9th Cir. 1999) (Forest Service 
was required to consider purchasing lands as alternative to land exchange, even though “it was 
not clear that the funds would be available for such a purpose,” and the agency had not requested 
the funds); Council on Environmental Quality, Forty Most Asked Questions Concerning CEQ’s 
National Environmental Policy Act Regulations, 46 Fed. Reg. 18,026-01, 18,027 (Mar. 23, 1981) 
(“An alternative that is outside the legal jurisdiction of the lead agency must still be analyzed in 
the EIS if it is reasonable.  A potential conflict with local or federal law does not necessarily 
render an alternative unreasonable ....”). 

The Forest Service also states that “[w]hile other specific off-set (or off-site) mitigations may be 
possible (i.e., reforestation of marginal agricultural land or investing in solar), they have not been 
brought forward for consideration related to this leasing analysis.”147  To the extent that the 

                     
143  See Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 29 (providing several 
examples of carbon credit companies). 
144  Lease Modifications SDEIS at 548. 
145  Lease Modifications SDEIS at 58. 
146  Lease Modifications SDEIS at 438. 
147  Lease Modifications SDEIS at 58.  See also id. at 549 (“Beyond the carbon credits, we state 
that off-sets have not been brought forward for consideration.  These would be akin to requiring 
MCC to support wind and solar energy through financial commitment, commit to planting trees 
somewhere most likely in an area that is being reforested like the tropics where carbon 
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Forest Service implies that the purchase of carbon credits or offsets was not suggested during 
prior comment periods, that implication is false, since conservation groups suggested offset and 
off-site mitigation seven years ago.148  It is also unclear why, if numerous exchanges exist for the 
purchase of carbon credits, the Forest Service must review a specific project for MCC to 
purchase to offset its carbon pollution.  MCC can choose what type of project it proposes to fund 
through the purchase of offsets, as long as the offset vendor is legitimate and ensures lasting and 
verifiable GHG reductions.  In any event, we hereby request that the Forest Service consider 
other off-site mitigations, including reforestation of marginal agricultural land or investing in 
solar power.  We note that the Forest Service itself previously identified a number of potential 
offsets for this very mine in 2008.149 

Finally, the Forest Service disputes the reasonableness of the mitigation alternative on the 
grounds that “[m]itigation as determined by lease modification stipulation (also BLM IM 2017-
037 (January 20, 2017)) and in compliance with the Mineral Leasing Act for coal mining must 
be economical.”150  These assertions are without merit.  BLM IM 2017-037 only relates to 
voluntary measures for capture, not all mitigation, and not mandatory offsets.  And again, the 
MLA does not mandate coal mining, whatever the cost to the environment.  Finally, because the 
Forest Service has not evaluated in detail the cost of offsets, the agency can have no idea whether 
such mitigation could be implemented in a way that renders coal mining economical or not.151 

E. The SDEIS Violates NEPA By Failing To Analyze An Alternative That 
Would Make Available Less Than 16.8 Million Tons Of Coal. 

In addition to the no-action alternative, the Forest Service considers only two action alternatives, 
one of which would make 17.6 million additional tons of coal available for mining 
(Alternative 3), and one of which would make more than 95% that amount of additional coal 
available, or 16.8 million tons (Alternative 4).152  The Forest Service should consider at least one 
middle-ground alternative which would make far less than 16.8 million tons of additional coal 
available.  

                                                                  
sequestration is highest or an area that is currently in agricultural production …, or not using 
electricity that was generated from fossil fuels.”). 
148  See 2010 Conservation Scoping Letter (Ex. 28) at 93-95. 
149  See Forest Service, Final EIS, Deer Creek Shaft and E Seam MDW Project (Aug. 2007) at 61 
(addressing tree planting, replacing incandescent light bulbs with compact fluorescent bulbs, 
replacing SUVs with hybrids), excerpts attached as Ex. 50. 
150  Lease Modifications SDEIS at 549. 
151  If it is the Forest Service’s conclusion that the Lease Modifications cannot be mined 
economically while mitigating the mine’s pollution impacts to the public and the planet, that 
would only indicate that the Lease Modifications must be rejected as not in the public or national 
interest.  
152  Lease Modifications SDEIS at 91. 
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The Forest Service cannot ignore a “middle-ground compromise” which meets its purpose and 
need.  Wilderness Society v. Wisely, 524 F. Supp. 2d 1285, 1312 (D. Colo. 2007).  See also Cal. 
v. Block, 690 F.2d 753, 769 (9th Cir. 1982) (agency failed to offer “any reasonable explanation 
justifying [its selection of alternatives]” and thus, acted unreasonably in “overlook[ing] the 
obvious alternative of allocating more than a third of the [affected] acreage to a Wilderness 
designation” and which met its purpose and need).  Nor can the agency treat development as a 
“foregone conclusion.”  New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 
711 (10th Cir. 2009) (most protective alternative would have protected only 27% of the area).   

BLM regulations governing lease modifications make clear that Interior Secretary need not 
approve the entirety of the application, and has the discretion to approve a lease modification for 
less than all of the federal coal applied for.  See 43 C.F.R. § 3432.2(a) (“The authorized officer 
may modify the lease to include all or part of the lands applied for if he determines that: (1) The 
modification serves the interests of the United States ….”(emphasis added)). 

By only considering alternatives at the high and absolute bottom ends of the spectrum, the Forest 
Service has excluded more protective alternatives in favor of development, all while claiming a 
principal need to prevent the bypass of coal resources.  However, the agency has statutory and 
regulatory obligations which mandate the consideration of a more middle-ground alternative.  
Specifically, the agency should consider an alternative which would provide access to 8 or 9 
million tons of additional coal. 

The agency cannot lawfully exclude a reasonable alternative for protecting lands that are 
“extraordinary in their fragility and importance as habitat” and where “powerful countervailing 
environmental values” mandate the examination of more environmentally protective alternatives.  
See Richardson, 565 F.3d at 711.  Given the strong countervailing environmental interests in 
preserving roadless areas and limiting the damage of climate change, and clear guidance that any 
modification cannot be approved unless it is in the national or public interest, the agency should 
consider at least one alternative which would leave more of the coal resource in the ground. 

The agency also clearly has discretion to approve a middle-ground alternative here.  Coal lease 
modifications are not automatically approved, even if the coal at issue would otherwise be 
bypassed.  See 30 U.S.C. § 203(a)(2)(A)-(C) (requiring certain findings before a coal lease 
modification can be approved, including a finding that the proposed modification is “in the 
interest of the United States”).  Furthermore, regulations empower the agency to “modify the 
lease to include all or part of the lands applied for [in the lease modification]” if doing so will 
“serve[] the interests of the United States.”  43 C.F.R. § 3432.2(a). 

F. The SDEIS Violates NEPA by Failing to Analyze Reasonable Alternatives to 
Reduce Surface Impacts from Coal Mining.  

Because the proposed lease modifications are slated for roadless as well as wilderness capable 
lands in the Sunset Roadless Area, the Forest Service must consider other reasonable alternatives 
that would reduce surface impacts.  The SDEIS cursorily dismisses a number of these 
stipulations based on the existence of other stipulations which are not as protective.  This 
dismissal is arbitrary and capricious. 
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1. The SDEIS Violates NEPA by Failing to Analyze a Reasonable 
Alternative That Would Include Protections for Wilderness Capable 
Lands. 

One way to balance MCC’s desire to mine coal against the potential harm to roadless lands from 
a network of well pads and roads would be to add “no surface occupancy” (“NSO”) stipulations 
where the lease modifications overlay lands found to be “wilderness capable” in the GMUG 
National Forest’s 2005 inventory.  The stipulations could make clear that they do not seek to 
preclude surface impacts from subsidence, only from roads, well pads, and similar developments 
related to the construction, use, and maintenance of methane drainage wells. 

The SDEIS does not consider an alternative which would protect these areas through 
stipulations.  The SDEIS justifies this approach by stating that “[t]here is no wilderness within 
the lease modification areas,” and claiming that “[t]here are no lands within the project area 
which have been recommended or available for Wilderness designation or are now 
Wilderness.”153  The SDEIS also states that Alternative 4, under which the Forest Service would 
consent to only Lease Modification COC-001362 and not to Lease Modification COC-67232, 
where much of the Sunset wilderness capable lands lie, addresses this concern.154  Finally, the 
SDEIS states, 

Area was not brought forward as a further planning area for wilderness designation. 
Capability would have to be followed by “availability” and “recommended” for 
wilderness under that planning rule which is no longer in effect.  It was not carried 
forward for any of these. Wilderness character and values is applied and defined for 
wilderness areas not roadless areas which these lease modifications are in. Roadless is not 
intended to be managed as wilderness.  Wilderness capable would not result in any 
changes under roadless analysis.  Roadless characteristics were addressed in this 
document in Section 3.18.155 

The agency’s justification for not analyzing an alternative with NSO stipulations aimed at 
protecting wilderness capable lands is arbitrary and capricious for several reasons.   

First, just because there are no designated wilderness areas or areas proposed for designation as 
wilderness within the project area does not mean that lands which have been found to be 
wilderness capable are undeserving of protection through NSO stipulations or that an alternative 
with such stipulations would not be reasonable.  In fact, mining on wilderness capable lands will 
degrade those wilderness values (regardless of their formal status in the eyes of the Forest 
Service) on these lands for decades to the point that they may never be eligible for formal 
wilderness designation.   

Second, the distinction the agency attempts to make between wilderness and roadless areas is 
baseless.  The fact that the GMUG National Forest does not manage lands to protect wilderness 

                     
153  Lease Modifications SDEIS at 64; 479. 
154  Id. 
155  Lease Modifications SDEIS at 712. 
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values does not erase those values, nor does it eliminate the Forest Service’s duty to consider 
reasonable ways in which it might protect those values.   

Finally, although Alternative 4 does protect the wilderness capable lands in the proposed project 
area, an alternative with NSO stipulations for wilderness capable lands falling within the lease 
modification areas, it would be significantly distinguishable from Alternative 4 because some 
coal in the COC-67232 lease modification area would still be available for mining under such an 
alternative.156 

2. The SDEIS Violates NEPA by Failing to Analyze a Reasonable 
Alternative with Stipulations to Protect Old Growth Forest and Existing 
Mature Forest. 

The GMUG Forest Plan directs the GMUG National Forest to pay special attention to old growth 
resources.  To do so, the Plan directs that the GMUG National Forest “[d]efine and inventory old 
growth for each of the Forest types on the Forest.”157  The plan also states:  “The GMUG Forest 
will conduct old growth inventories ….  In the meantime, project level decisions that might 
affect old growth will give special consideration to the old growth resource.”158   

The GMUG National Forest does not appear to have conducted inventories in the Lease 
Modifications area as required by the Forest Plan’s direction.  The SDEIS states that “[n]o old 
growth has been specifically defined in the lease modification areas,” but it does not indicate 
whether it has completed the required inventory.159  The Forest Service states: “There are 3 
stands which may or may not be old growth outside the lease modification area . . . which meet 
the first screening criteria (large diameter trees) for old growth using Mehl’s definitions.”160  The 
Forest Service’s apparent failure to conduct a comprehensive inventory of old growth forest is a 
violation of Forest Plan direction, and the Forest Service’s failure to analyze an alternative with 
stipulations to protect old growth forest violates NEPA.  Conservation Group members have 
observed spruce stands in the Lease Modifications area with several obvious components of old 
growth forest (large diameter, numerous mature trees in proximity appearing to be 300 years old, 
standing dead trees, significant downed woody debris, etc.).  It is impossible for the Forest to 
conclude that it will not violate Plan guidelines concerning old growth if it does not know if old 
growth is present.  Further, the lack of definite information about old growth cannot serve as a 
rational basis for declining to consider stipulations to protect old growth. 

  

                     
156  See Earthjustice Map (Ex. 12). 
157 GMUG National Forest, 1991 Plan Amendment at III-3 (emphasis added). 
158  Id. at III-9a (emphasis added). 
159  Lease Modifications SDEIS at 65.   
160  Id.   
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3. The SDEIS Violates NEPA By Failing To Analyze An Alternative That 
Eliminates The Southern Portion Of Proposed Lease Modification 
COC-67232. 

The lease modification for COC-67232 contains over 200 acres of terrain in sections 22 and 
23.161  SDEIS maps show, however, that Arch is not seeking to explore in either sections 22 and 
23 even if it plans to mine that lease, as no exploration roads or pads occur in either section.162  
The most recent maps depicted likely areas of subsidence caused by foreseeable mining indicate 
no subsidence (and thus no mining) will occur within sections 22 and 23.163   

The Forest Service should therefore consider an alternative that eliminates the acreage in those 
two sections from the COC-67232 lease modification.  This alternative would be distinct from 
Alternative 3, in that it would ensure the protection of surface resources in sections 22 and 23, 
although it would permit the same amount of coal to be mined as Alternative 3, and all of the 
exploration activities proposed under that alternative.  Given that no exploration, and apparently 
no mining, are anticipated in these two sections, it is simply unnecessary to lease the federal coal 
there.  There is no purpose and need to do so.164 

G. The SDEIS Violates NEPA by Failing to Analyze Reasonable Alternatives 
That Would Reduce Surface Impacts from Exploration.  

1. The Forest Service Must Analyze An Alternative That Requires The Use 
of Helicopters For Exploration. 

An alternative requiring the use of helicopters to transport drill rigs for exploration would permit 
Arch Coal to gather geologic data while eliminating the necessity for road construction on 
roadless lands, thereby vastly reducing the on-the-ground damage exploration would otherwise 
cause.  It would therefore meet the purpose and need for the exploration proposal while differing 
substantially from the other action alternatives. 

The Forest Service fails to provide a rational basis for rejecting this alternative.  The SDEIS 
states: 

[t]his alternative was not carried forward for detailed analysis because it is 
ineffective and technically infeasible.  The geology of the exploration area is such 
that the aggregate material is not structurally sound; therefore, the drill hole must 
be cased. In order for the holes to be properly cased, the initial diameter must be 

                     
161  See Lease Modifications SDEIS at 43 (Figure 2-1). 
162  See Lease Modifications SDEIS at 46 (Figure 2-2). 
163  See subsidence maps for all alternatives evaluated in 2012 Lease Modifications EIS, attached 
to email of R. Taylor, USFS to N. Mortenson, USFS (Sep. 25, 2012) (hereafter “Forest Service 
2012 Subsidence Maps”), attached as Ex. 51. 
164  Given the lack of proposed exploration, and apparently mining, in these two sections, the 
Secretary can and should also exercise his discretion pursuant to 30 U.S.C. §§ 201(a)(1) and 
203(a)(2)(A) to remove the lands in sections 22 and 23 from Arch’s application. 
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wide enough to allow for casing and core extraction.  This is not necessarily the 
drill rig used for MDW holes as described above.  This is not feasible to do with a 
drill rig that can be transported by helicopter because they are too small and not 
powerful enough.165 

This explanation is inadequate.  The Forest Service alleges that drill rigs required for methane 
drainage wells are large, heavy, and expensive to transport.166  The agency, however, 
distinguished rigs necessary to drill MDWs from those necessary to drill exploration holes:  
“Methane drainage wells, compared to conventional coal exploration holes or water wells, are 
large[r] diameter boreholes that require steel casing throughout their entire length.”167  The 
agency further acknowledges that the rigs needed for exploration are “not necessarily” the same 
rig used to drill MDWs.  If the drill rigs are not necessarily the same, the Forest Service must 
disclose what kind of rigs would be capable of drilling exploration holes, and the specifications, 
availability, and costs of such rigs, just as it did for the analysis of helicopter drilling for MDWS, 
so that the agency can inform the public and the decisionmaker as to the reasonableness of an 
alternative requiring helicopter drilling for exploration.  The SDEIS fails to contain this 
information. 

2. The Forest Service Should Consider An Alternative That Eliminates 
Exploration Hole 10. 

The agencies should also consider as a reasonable alternative eliminating drilling pad SST-10.  
Conservation Groups have long sought this alternative because: (1) SST-10 would be bulldozed 
in that part of the Sunset Roadless Area that the Forest Service in 2005 determined was the most 
wild, and was in fact capable of being designated as wilderness; (2) the access road to SST-10 
cuts through mature spruce-fir forest (which will take many decades to regenerate);168 and (3) the 
drill pad would be built nearly on top of the Sunset Trail, and so would impact recreational 
values.  This alternative would also eliminate the need for a over a half-mile of the proposed five 
miles of road, and two of seven stream crossings proposed in the plan.  Removing this single 
exploration pad and the road to access it would have large benefits to other multiple uses of the 
land while permitting Arch Coal to obtain 90% of its exploration data. 

Further, it is unclear why Arch Coal requires information from this site at all.  Maps from 2012 
indicate no subsidence (and thus almost certainly no underground mining) predicted in this area.  
The nearest panel directly to the west appears to be over a half-mile away; the nearest to the 
north appears to be over 200 yards away.169  While the SDEIS alleges that “BLM also needs … 
data [from SST-10] per regulation,” and that Arch needs to verify the extent of an igneous 
laccolith and/or faulting in an area, it is unclear why Arch seeks information from a site so far 

                     
165  Lease Modifications SDEIS at 66. 
166  Lease Modifications SDEIS at 55. 
167  Lease Modifications SDEIS at 55. 
168  Lease Modifications SDEIS at 178 (Figure 3-20). 
169  Compare Lease Modifications SDEIS at 46 (Figure 2-2) with Forest Service 2012 
Subsidence Maps (Ex. 51). 
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from where Arch is predicted to mine.170  Drilling the hole at this location will not serve the 
purpose the SDEIS suggests.  It is simply unnecessary to characterize the area Arch intends to 
mine.171 

H. The Forest Service Should Consider A Mitigation Measure To Ensure 
Revegetation By Fencing Out Livestock For One Season. 

The SDEIS admits that reclamation “revegetation efforts can be negatively affected by livestock 
presence and use.”172  To address this damage, the Forest Service has “[t]ypically” taken the 
following actions “to assure revegatation success,” namely: “temporary electric fencing is placed 
around newly reclaimed areas during the first growing season.  After this period, fencing is 
removed ….”173 

Because fencing out cattle for one growing season after re-seeding and reclamation is “typical” 
agency practice, and because such fencing is effective at mitigating the impacts of livestock 
grazing that might otherwise interfere with reclamation, we urge the Forest Service to adopt a 
stipulation requiring such fencing.  Requiring the leaseholder to ensure effective reclamation is 
both reasonable and in line with the Forest Service’s duty to protect the Forest’s non-mineral 
resources. 

The Forest Service’s refusal to adopt such a stipulation is arbitrary.  The agency rejects such a 
stipulation because “no surface disturbing activities are proposed or authorized by this action.  
Requiring fencing at a leasing stage, when no site specific information is available would not be 
appropriate.  In certain areas, the use of fencing could negatively impact livestock management 
or other multiple use activities.  This type of requirement would be more appropriate working 
within the State permitting process, not at the leasing stage.”174  This statement is false because 
the proposed action will authorize surface disturbing activities, namely the exploration plan with 
its 10 drill pads and nearly 5 miles of road.  Further, the lease stage is a perfectly appropriate 
stage to put in place such a stipulation because it is the decision-point at which the agency grants 
Arch Coal the right to mine (including the right to construct surface developments).  Further it is 
unclear how fencing out disturbed areas with no forage to ensure revegetation success would 
|“negatively impact livestock management or other multiple use activities.”  The Forest Service 
should therefore adopt a stipulation limiting livestock grazing to protect forest resources. 

                     
170  Lease Modifications SDEIS at 538. 
171  Because the Colorado Roadless Rule prohibits “unnecessary or unreasonable surface 
disturbance,” 36 C.F.R. § 294.43(d)(1), approval or consent to the road to SST-10 and the drill 
pad itself would appear to violate the law. 
172  Lease Modifications SDEIS at 231; see also id. 233 (livestock grazing  “can slow 
[reclamation] efforts in a given year”). 
173  Lease Modifications SDEIS at 231. 
174  Lease Modifications SDEIS at 473. 
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IV. THE SUPPLEMENTAL DRAFT E.I.S. FAILS TO DISCLOSE ADEQUATELY 
MANY DIRECT, INDIRECT, AND CUMULATIVE IMPACTS OF THE 
PROPOSED ACTION. 

An agency’s NEPA analysis “must disclose and evaluate all of the effects of a proposed action—
direct, indirect, and cumulative.  NEPA . . . defines impacts or effects to include ‘ecological[,] ... 
economic, [and] social’ impacts of a proposed action.  40 C.F.R. § 1508.8(b).”  High Country 
Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 1174, 1190 (D. Colo. 
2014) (HCCA). 

A. The SDEIS Fails To Take A Hard Look At The Climate Impacts Of The 
Proposed Action. 

It is well settled that where an agency action causes greenhouse gas pollution, NEPA mandates 
that agencies analyze and disclose the impacts of that pollution.  As the Ninth Circuit has held:  

[T]he fact that climate change is largely a global phenomenon that includes 
actions that are outside of [the agency’s] control ... does not release the agency 
from the duty of assessing the effects of its actions on global warming within the 
context of other actions that also affect global warming.  

Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th 
Cir. 2008) (quotations and citations omitted); see also Border Power Plant Working Grp. v. U.S. 
Dep’t of Energy, 260 F. Supp. 2d 997, 1028-29 (S.D. Cal. 2003) (finding agency failure to 
disclose project’s indirect carbon dioxide emissions violates NEPA).  The need to evaluate such 
impacts is bolstered by the fact that “[t]he harms associated with climate change are serious and 
well recognized,” and environmental changes caused by climate change “have already inflicted 
significant harms” to many resources around the globe.  Massachusetts v. EPA, 549 U.S. 497, 
521 (2007); see also id. at 525 (recognizing “the enormity of the potential consequences 
associated with manmade climate change”). 

While the SDEIS contains some helpful data about the general impacts of climate change 
globally and regionally, the agency makes no attempt to account for the climate impacts of this 
proposed action.  This is unlawful and contrary to the court’s decision in HCCA, the case which 
preceded and necessitated this SDEIS.  There, the court held that the Forest Service had a duty to 
disclose the climate impacts of emissions from mine operation and coal combustion and that the 
agency erred in giving only a “general discussion of the impacts of global climate change.”  
HCCA, 52 F. Supp. 3d at 1189-90.  

Here, the Forest Service justifies its lack of analysis in a number of ways, some of which are 
inconsistent with one another.   

First, the SDEIS claims that such analysis is precluded by the new Administration’s disbanding 
of the Interagency Working Group (IWG) on the Social Cost of Carbon:   

This project level analysis is not a rulemaking effort and would not have required 
a cost-benefit analysis under the protocol developed by the IWG.  Moreover, a 
recent Executive Order (EO), EO 13783, issued March 28, 2017, directed that the 
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IWG be disbanded and that technical documents issued by the IWG be withdrawn 
as no longer representative of governmental policy.  It further directed that when 
monetizing the value of changes in greenhouse gas emissions resulting from 
regulations, agencies follow the guidance contained in OMB Circular A-4 of 
September 17, 2003.  Similar to the withdrawn IWG technical papers, OMB 
Circular A-4 does not direct that project-level analysis include a monetization of 
greenhouse gas effects.175 

Second, while admitting that mining will contribute to climate change, the SDEIS states that it 
lacks a tool for assessing the climate impacts associated with its action.176  

Third, the SDEIS acknowledges that it used the Social Cost of Carbon tool in the CRR SFEIS 
supporting the reinstatement of the North Fork Coal Mining Area exception, but indicates that it 
did so because that was a rule.177  The SDEIS also insinuates that no further site-specific analysis 
is necessary, as “these lease modifications cover approximately 8.6% of the North Fork Coal 
Mining Area included in that analysis.”178  

Fourth, the agency contradicts its previous conclusions regarding the mine’s potential to 
contribute to climate change, asserting that net climate impacts would be the same 
regardless of its decision because mining will occur elsewhere if it does not occur here: 

Although it would be possible to provide an estimate of emissions associated with 
the burning of the mined coal at a specific facility; the types facility controls 
configurations, applicable regulatory structures, age, and firing practices make 
this exercise speculative, and impractical from a criteria pollutant disclosure 
standpoint.  Further, the heavily regulated nature of these combustion sources 
provides limited decision space or scope to the decision makers, given the likely 
substitution that would occur at such facilities should this specific coal not be 
available on the spot market.179 

Finally, the SDEIS insists that “GHG emissions from production at West Elk Mine will 
not contribute to a measureable, if any, increase on a yearly basis from current levels 
because this proposal would extend mining acres not increase the rate of coal mined,” 

                     
175  Lease Modifications SDEIS at 122.  The SDEIS at page 122, contains two largely redundant 
paragraphs containing nearly identical language on this issue.  See id. (containing two full 
paragraphs that begin “Other ways ….”).  We assume one paragraph was meant as a replacement 
of the other, although it is unclear which is which. 
176  See Lease Modifications SDEIS at 108 (“Although the mine’s GHG emissions will directly 
contribute to potential climate change, the cumulative nature of the problem and the lack of 
currently available project specific assessment tools, does not make a direct analysis of the issue 
a practical exercise at this time.”) (emphasis added). 
177  Lease Modifications SDEIS at 573. 
178  Lease Modifications SDEIS at 660. 
179  Lease Modifications SDEIS at 108 (emphasis added). 
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and that its proposed action would have a “localized and infinitesimal” impact on carbon 
cycling and storage because “this is an active mine and the alternatives will be a 
continuation of an existing activity.”180   

None of these justifications is valid.  The Forest Service must disclose the reasonably 
foreseeable impacts of the GHG emissions of mining and combusting the coal made 
available by the Lease Modifications, and it must do so using the most effective tool 
available: the social cost of carbon. 

1. The Fact that the IWG Has Been Disbanded Does Not Lessen the 
Agency’s Obligations Under NEPA to Assess Climate Impacts. 

While it is true that the IWG has been disbanded by this Administration, the fundamental 
requirement that an agency must take a “hard look” at the potential environmental impacts of its 
proposed action remains unchanged.  Robertson v. Methow Valley Citizens Council, 490 U.S. 
332, 350 (1989); New Mexico ex rel. Richardson v. Bureau of Land Management, 565 F.3d 683, 
713 (10th Cir. 2009).   The executive order did not and, in fact, could not amend NEPA, nor 
overturn case law interpreting NEPA.   

NEPA requires that when preparing an EIS, agencies must analyze direct, indirect, and 
cumulative impacts from a federal action.  40 C.F.R. § 1508.25(c).   NEPA further defines 
impacts or effects to include “ecological[,] ... economic, [and] social” impacts of a proposed 
action.  40 C.F.R. § 1508.8(b).  Agencies cannot ignore the effects of GHG emissions from 
mining operations or coal combustion.  HCCA, 52 F. Supp. 3d at 1190.  Nor can they 
“completely [] ignore a tool in which an interagency group of experts invested time and 
expertise.”  Id. at 1193.  NEPA requires agencies to engage in “a reasonable, good faith, 
objective presentation of the topics,” such that it “foster[s] both informed decision‐making and 
informed public participation.”  Custer Cnty Action Ass’n v. Garvey, 256 F.3d 1024, 1035 (10th 
Cir. 2001) (citations omitted).  In their NEPA analyses, agencies must provide an “environmental 
full disclosure.”  Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973).   

Executive Order 13,783, which disbanded the IWG, instructs agencies to follow the guidance of 
OMB Circular A-4 in lieu of the IWG guidance.181 

Although it was specifically designed to assess the consequences of proposed rules, Circular A-4 
encourages agencies to “monetize quantitative estimates whenever possible.”182  It is clearly 
possible to do so here.  The Forest Service has predicted approximately how much coal would be 
mined should the lease modification be approved, and in fact, it has acknowledged that the 
climate impacts associated with this project would be a subset of the impacts it has 
acknowledged and quantified in the CRR SFEIS for the North Fork Coal Mining area.183  The 

                     
180  Lease Modifications SDEIS at 123, 170. 
181  Exec. Order. No. 13,783 § 5(c), 82 Fed. Reg. 16,093 (Mar. 28, 2017). 
182  OMB, Circular A-4 at 27 (2003). 
183  Lease Modifications SDEIS at 660.   
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agency has also provided data on the quantity of emissions associated with the lease 
modifications, although it does not discuss their impact.184  Thus, because it is possible to do so, 
at a minimum, monetizing the greenhouse gas impacts of the proposed Lease Modifications is 
consistent with Circular A-4.185 

2. The Social Cost of Carbon Tool Offers a Valid and Scientifically 
Sound Method for Determining Impacts. 

As the District Court of Colorado recognized in the decision which necessitated this 
SDEIS, NEPA requires agencies to analyze the effects of GHG emissions.  HCCA, 52 F. 
Supp. 3d at 1189-90.  There, the court set aside the Forest Service’s 2012 decision to 
consent to the very lease modifications at issue here because the agency failed to disclose 
the effects of GHG emissions.  Id.  Specifically, the HCCA court held that a “general 
discussion of the effects of global climate change [was not] sufficient under NEPA” 
where a tool like the social cost of carbon protocol was available.  Id. at 1190.  It was 
simply not reasonable, the court held, for the agency to “completely [] ignore a tool in 
which an interagency group of experts invested time and expertise.”  Id. at 1193.  

This tool remains the most scientifically valid tool for assessing the project-specific 
impacts of the proposed lease modifications, and the Forest Service may not again ignore 
it.186  Because the IWG approach is based on multiple peer-reviewed models, it 
represents the best and most state-of-the-art approach based on the best available, peer-
reviewed literature.187  As the HCCA court instructed, NEPA requires its use here.   

                     
184  See Lease Modifications SDEIS at 102 (Table 3-11, “West Elk Emissions”); 109 (Table 3-
10, “Coal Combustion GHG Emissions”)(Alternative 3); 110 (Table 3-12, “Coal Combustion 
GHG Emissions”)(Alternative 4). 
185  The SDEIS’s attempt to ignore the High Country court’s ruling concerning the application of 
the social cost of carbon at the project level is disingenuous at best.  See Lease Modifications 
SDEIS at 664 (“The District Court’s ruling did not require that a social cost of carbon analysis be 
done at the project level.”).  The court held that the Forest Service could not disclose the project-
level (Lease Modifications’) economic benefits without disclosing its costs; that the social cost 
of carbon was an available tool to disclose climate costs; and that the Forest Service failed to 
identify a reasonable basis for not using the social cost of carbon.  HCCA, 52 F. Supp. 3d at 
1189-93.  All of the same factors are at play here. 
186  In fact, the Forest Service used the tool in the CRR SFEIS.  The agency cannot turn its back 
on an approach it previously found reasonable and useful without providing some reasoned basis 
for the change.  See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto Ins. Co., 
463 U.S. 29, 42 (1983).  The agency must examine the relevant data and articulate a satisfactory 
explanation for its action including a “rational connection between the facts found and the choice 
made.” Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962).  

187  See Inst. for Policy Integrity et al., Comments on the Use of the Social Cost of Greenhouse 
Gases in the Draft Environmental Impact Statement for the Proposed Missouri River Recovery 
Management Plan, (attached as Ex. 52) at 8 (comments of the Environmental Defense Fund, 
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Additionally, as the HCCA court recognized, even if it is not conducting a cost-benefit analysis, 
an agency cannot quantify benefits while ignoring costs.  There, the court noted that the 
Environmental Protection Agency has endorsed the utility of the social cost of carbon tool in 
contexts other than rulemakings.  HCCA, 52 F. Supp. 3d at 1190.  It then faulted the agency for 
touting “several specific economic benefits—coal recovered, payroll, associated purchases of 
supplies and services, and royalties” but then “explain[ing] that a similar analysis of 
the costs was impossible when such an analysis was in fact possible and was included in an 
earlier draft EIS [utilizing the IWG’s social cost of carbon tool].”  Id. at 1191.   

The agency commits the very same mistake in this SDEIS.  Using the IMPLAN model, the 
SDEIS predicts that the average annual economic benefit of the action alternatives is $254 
million and that it would result in 986 jobs.188  It also estimates that the action alternatives would 
result in an increase to net royalty revenue ranging from $66.8 million and $69.2 million.189  Yet 
two pages later, the SDEIS claims that “[c]limate effects cannot be discretized to the project 
level[.]”190  In short, Forest Service is continuing to make the same error the court noted in 
HCCA:  it is “claim[ing] that [it is] unable to predict the impacts of methane emissions because 
activities occurring under the rule are too speculative and then turn[ing] around and 
calculate[ing] down to the job and the nearest $100,000 the economic impacts of the rule.”  
HCCA, 52 F. Supp. 3d at 1195.  The court set aside the prior lease modifications because of this 
error; by effectively ignoring the court’s instructions in the HCCA decision, the agency is acting 
in defiance and contempt of that court order.   

  

                                                                  
Institute for Policy Integrity at New York University School of Law, Natural Resources Defense 
Council, and Union of Concerned Scientists); Inst. for Policy Integrity et al., Comments on 
Failure to Use the Social Cost of Greenhouse Gases in Supplemental Draft Environmental 
Impact Statement for Coal Lease Modifications COC-1362 and COC-67232 (Ex. 53) at 8-11 
(comments of the Environmental Defense Fund, Institute for Policy Integrity at New York 
University School of Law, Natural Resources Defense Council, and Union of Concerned 
Scientists); Nat’l Acad. Sci., Eng. & Medicine, Assessment of Approaches to Updating the Social 
Cost of Carbon: Phase 1 Report on a Near-Term Update 1 (2016), attached as Ex. 54; GAO, 
Regulatory Impact Analysis:  Development of Social Cost of Carbon Estimates (July 2014) at 
12-13 (available at:  gao.gov/assets/670/665016.pdf), attached at Ex. 55 (noting that the IWG 
relied on existing, widely used models and used consensus-based decisonmaking). 
188  Lease Modifications SDEIS at 272.  Although the Forest Service claims that it is not 
conducting—and need not conduct—a cost-benefit analysis, its “quantitative economic analysis” 
is, in effect, one side of a cost-benefit analysis.  See Power Consulting et al., Comments on the 
Federal Coal Lease Modifications COC-1362 & COC-67232 (Ex. 11) at 4-5. 
189  Lease Modifications SDEIS at 274.   
190  Lease Modifications SDEIS at 276.   
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3. The Forest Service May Not Rely On The Social Cost of Carbon 
Analysis Prepared For The Colorado Roadless Rule SFEIS. 

The Forest Service used the social cost of carbon tool developed by the IWG to analyze impacts 
in the EIS for the reinstatement of the North Fork Coal Mining Area exception.191  The proposed 
lease modifications are in the North Fork Coal Mining Area and thus impacts are a subset of the 
larger impacts that the Forest Service has already attempted to disclose.  The agency 
acknowledges in the SDEIS that “CRR SFEIS did address the Social Cost of Methane and at the 
global scale. . . .  As stated, these lease modifications cover approximately 8.6% of the North 
Fork Coal Mining Area included in that analysis.”192 

Although it is not entirely clear whether the agency is attempting to rely on its previous analysis 
in the CRR SFEIS, the agency cannot legally do so.  The agency is not excused from accounting 
for site-specific impacts in this NEPA document because it conducted a broad, programmatic 
assessment of impacts in the CRR SFEIS supporting the reinstatement of the North Fork Coal 
Mining Area exception.  Although NEPA encourages tiering and a “subsequent statement or 
environmental assessment need only summarize the issues discussed in the broader statement,” 
the subsequent statement “shall concentrate on the issues specific to the subsequent action.”  40 
C.F.R. § 1502.20 (emphasis added).  See also Klamath-Siskiyou Wildlands Ctr. v. Bureau of 
Land Mgmt., 387 F.3d 989, 997 (9th Cir. 2004) (agency could not rely on general statements 
about the effects of logging in the programmatic EIS in lieu of revealing  “the incremental 
impact that can be expected . . . as a result of each of . . . four successive timber sales”).   

Furthermore, it would not be reasonable for the Forest Service to simply conclude that the 
climate impacts associated with the lease modifications are 8.6% of the total impacts associated 
with reinstating the North Fork Coal Mining Area exception.193  The social cost of carbon is 
based on many factors, including when and over how long a period coal would be removed.  A 
simple geographic calculation based on acreage would not yield an adequate assessment of the 
costs associated with the proposed lease modifications.  In addition, coal is not spread evenly 
throughout the lease modification areas, as evidenced by the fact that Alternative 4 would 
provide access to 95% of the recoverable coal that Alternative 3 would, even though Alternative 
4 covers less than half the acreage of Alternative 3.  Finally, and most importantly, the Forest 
Service cannot rely on the climate analysis in the CRR SFEIS for the North Fork Coal Mining 
Area exception because that analysis suffered from serious inaccuracies.  These inaccuracies 
include: 
                     
191  See Forest Service, Rulemaking for Colorado Roadless Areas, Supplemental Final 
Environmental Impact Statement (November 2016), available at 
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd525072.pdf.   
192  Lease Modifications SDEIS at 660.   
193 See Power Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 
& COC-67232 (Ex. 11) at 10 (“[T]he CRR SFEIS benefit-cost analysis should not be scaled 
based on the geographic representation of the Lease Modifications to the North Fork Coal 
Mining Area (NFCMA). There is no evidence that the geographic area that these Lease 
Modifications represent could be used to meaningfully interpret the benefit-cost results.”); id. at 
58 (making similar statement).   
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-- the Forest Service’s failure to account for increased electrical demand induced by 
increased coal supplies from the North Fork coal mines, a failure which led to the Forest 
Service underestimating the social cost of the Colorado Roadless Rule coal mine 
exception.  We incorporate by reference and attach the December 2016 report of Power 
Consulting et al. explaining this inaccuracy in greater detail.194 

-- the Forest Service’s incomplete presentation of results of its social cost of carbon and 
methane analysis with misrepresented the potential outcomes of the rule change.195 

-- the Forest Service’s apparent underestimate of methane emissions from coal mining in 
the North Fork Valley.196 

-- the Forest Service’s assumption, now inaccurate, that the Clean Power Plan would be in 
effect.  We incorporate by reference and attach the July 2017 expert report of Power 
Consulting et al. which uses modeling to demonstrate in detail why assuming the Clean 
Power Plan would be in effect led the CRR SFEIS’s analysis to underestimate the social 
cost of carbon.  In short, without the Clean Power Plan, utilities will purchase more coal 
to substitute for natural gas and other cleaner fuels, which would lead to an increase in 
North Fork coal substituting for less polluting forms of energy.  As a result, without the 
Clean Power Plan, adding more North Fork coal to the market will result in significantly 
greater greenhouse gas emissions (and hence a greater social cost) than if the Plan were 
in effect.197  Dr. Power et al. conclude:  “It is our expert opinion that because the model 
results from the CRR SFEIS are significantly under-representing the induced impacts of 
increasing volumes of coal mining at the West Elk mine, and thus almost certainly under-
estimating the social cost of mining North Fork coal, the Forest Service should remodel 
the impacts of increased coal mining in the North Fork Valley without the [Clean Power 
Plan] assumptions.”198 

In sum, even if the Forest Service intends to rely on the CRR SFEIS’s analysis of climate 
impacts, an analysis that uses the social cost of carbon, the agency may not do so because that 
analysis was flawed to begin with, and is even more inaccurate now that the Trump 
administration has moved to rescind the Clean Power Plan, whose implementation was assumed 
in the agency’s CRR analysis.   

  

                     
194  See Power Consulting et al., Objections to the Colorado Roadless Rule SFEIS (Dec. 2016) at 
2-7 (Ex. 10). 
195  Id. at 7-10. 
196  Id. at 10-13. 
197  Power Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 & 
COC-67232 (Ex. 11) at 13-16, 68-86.   
198  Id. at 15. 
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4. The Forest Service’s Assumptions About the “Substitution Effect” 
of Coal are Incorrect.   

With respect to the SDEIS’s assertions that the proposed actions would have no impact on 
climate change due to “perfect substitution” of coal, the agency is simply wrong.  The Forest 
Service essentially suggests that any coal mined as a result of the lease modifications would 
simply be replacing other coal on the market and that any coal not mined at West Elk would be 
replaced by coal from elsewhere in the country.199 

This justification ignores the court’s contrary conclusion in HCCA that perfect substitution is 
nonsensical.  HCCA, 52 F. Supp. 3d at 1197 (citing Mid States Coal. for Progress v. Surface 
Transportation Board, 345 F.3d 520, 549 (8th Cir. 2003).  There, the court held that “[t]he 
production of coal in the North Fork exemption will increase the supply of cheap, low-sulfur 
coal,” leading to an increase in “demand for coal relative to other resources,” and resulting in the 
burning of “coal that otherwise would have been left in the ground.”  Id. at 1198.  This, the court 
held, was a “reasonably foreseeable effect [which] must be analyzed.”  Id. 

The Eighth Circuit held similarly in Mid States Coalition. 345 F.3d 520, 549 (8th Cir. 2003) 
There, plaintiffs challenged the Surface Transportation Board’s approval of a proposal to 
construct approximately 280 miles of new rail line to reach the coal mines of Wyoming’s 
Powder River Basin.  345 F.3d at 532.  Plaintiffs argued that the project would lead to an 
increase in the supply of low-sulfur coal to power plants.  Id. at 548.  According to plaintiffs, this 
increase would, in turn, increase coal consumption and thus, noxious air pollutants and faulted 
the Board for not disclosing these impacts.  Id.  The Board argued that the shift to low-sulfur coal 
would have occurred regardless of construction of the new line, “since the proposed project will 
simply provide a shorter and straighter route for low-sulfur coal to be transported to plants 
already served by other railroad carriers.”  Id. at 549.  The rail developer further argued that 
because it did not “know where those plants will be built, . . . how much coal these new unnamed 
power plants would use[, and had] yet to finalize coal-hauling contracts with any utilities, the 
answers to these questions [were] pure speculation—hardly the reasonably foreseeable 
significant impacts that must be analyzed under NEPA.”  Id. 

The court, however, disagreed: 

The proposition that the demand for coal will be unaffected by an increase in 
availability and a decrease in price, which is the stated goal of the project, is 
illogical at best. The increased availability of inexpensive coal will at the very 
least make coal a more attractive option to future entrants into the utilities market 
when compared with other potential fuel sources, such as nuclear power, solar 
power, or natural gas. . . . [Even] when the nature of the effect is reasonably 

                     
199  See Lease Modifications SDEIS at 129 (“Coal produced from the west [sic] Elk mine is a 
tiny fraction of the total coal mined and combusted in the U.S. on an annual basis.  Absent 
policy, or a demand side shift away from coal, there are still far too many suppliers that could 
substitute their coal for West Elk’s in the market place regardless of the governments [sic] 
influence with this decision.  And, thus, at this time there is no credible reason to deny the 
modification on the basis of climate change.”).   
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foreseeable but its extent is not, we think that the agency may not simply ignore 
the effect. 

Id.  

The assumption of perfect substitution also ignores the Forest Service’s own analysis in the CRR 
SFEIS.  There, the agency concluded that opening up the North Fork Coal Mining Area to 
mining would lead to a shift in energy production to coal and away from renewable energy and 
cleaner burning natural gas, resulting in a net increase in carbon dioxide emissions by 17 million 
tons.200 

In this SDEIS, the Forest Service erroneously continues to insist, contrary to reason, science 
prevailing case law, and its own previous analysis, that perfect substitution will occur, and that 
its actions will have no impact on climate change.  This is arbitrary and capricious.201 

5. The Effects Of The Lease Modifications Would Not Be “Localized And 
Infinitesimal,” As The Forest Service Claims.   

The Forest Service’s final justification for not quantifying the climate change impacts of the 
proposed lease modifications is also flawed.  The Forest Service claims that because the 
proposed expansion would not increase the rate at which the coal is mined, there would be no 
measureable impact on current GHG emissions and impacts would be “localized and 
infinitesimal.”202  This is inherently inconsistent with the agency’s acknowledgement that “the 
mine’s GHG emissions will directly contribute to potential climate change.”203  If granted, the 
lease modifications would extend the life of the mine by 2.6-2.7 years,204 leading to additional 
years (and hundreds of millions of cubic feet) of methane emissions, as well as the burning of 
millions of additional tons of coal.  There are thus clearly measurable impacts associated with 
extending the life of the mine and adding tens or hundreds of millions of tons of additional 
GHGs to the atmosphere.   

                     
200  CRR SFEIS at 115-116; Table 3-27.   
201  The SDEIS’s assumption of perfect substitution leads the agency to make erroneous or 
unsupported assumptions about the project’s impacts, including that “[t]he lease modifications 
due to their limited coal content and short duration of mining would not likely displace any 
renewable energy source from the market.”  Lease Modifications SDEIS at 552.  This is directly 
contrary to the conclusion the Forest Service reached concerning the impact of North Fork coal 
made available by the CRR coal mine exception.  See CRR SFEIS at 115; see also Power 
Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 & COC-67232 
(Ex. 11) at 10-11 (using the Forest Service’s own analysis from the CRR SFEIS to show that 
perfect substitution is an economic impossibility with respect to the West Elk coal).   

202  Lease Modifications SDEIS at 123, 170. 
203  Lease Modifications SDEIS at 108 (emphasis added). 
204  Lease Modifications SDEIS at 24. 
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Nor is it consistent with scientifically-accepted approaches to claim that climate impacts would 
be “localized and infinitesimal.”  Climate impacts are by their very nature global and must be 
assessed in global terms.205  In comments submitted on this SDEIS, a group led by the Institute 
for Policy Integrity at the New York University School of Law pointed out that monetization 
tools such as the social cost of carbon tool can be helpful in assessing the impacts of so-called 
“small” projects:  

Agencies fall into [a] trap when their NEPA reviews provide generic narrative 
descriptions of climate change yet conclude that climate change is too global and 
general a problem to address in a project-specific environmental impact 
statement.  This approach inappropriately forecloses the possibility of mitigating 
the effects of climate change. Metrics like the social cost of carbon and social cost 
of methane encourage agencies to identify such mitigation opportunities by 
monetizing the effects on climate change from the emission of as little as a single 
ton of greenhouse gases. In fact, these monetization tools were developed to 
assess the cost of actions with “marginal” impacts on cumulative global 
emissions, and so are well suited to projects or rules with even relatively small net 
changes in greenhouse gas emissions.206 

The social cost of carbon tool offers a way to assess the incremental costs of the Forest Service’s 
proposal to consent to the lease modifications, and it should be used here. 

In short, the Forest Service offers a suite of inadequate and contradictory justifications for its 
failure to assess the climate change impacts of its proposed decision.  All of the SDEIS’s excuses 
for ignoring the climate impacts of the lease modifications are invalid, and the agency commits 
many of the same errors it made in the previous, unlawful analysis which necessitated this 
SDEIS.  The approach that the SDEIS adopts is not consistent with NEPA and does not 

                     
205  See Council on Environmental Quality, Memorandum for Heads of Federal Departments and 
Agencies:  Final Guidance for Federal Departments and Agencies on Consideration of 
Greenhouse Gas Emissions and the Effects of Climate Change in National Environmental Policy 
Act Reviews (Aug. 1, 2016), at 10-11 (noting that the impacts of GHG emissions are global in 
scope, that “[c]limate change results from the incremental addition of GHG emissions from 
millions of individual sources, which collectively have a large impact on a global scale,” and that 
“a statement that emissions from a proposed Federal action represent only a small fraction of 
global emissions is essentially a statement about the nature of the climate change challenge, and 
it’s not an appropriate basis for deciding whether or to what extent to consider climate change 
impacts under NEPA”).  Although the Trump administration withdrew this guidance, see 82 Fed. 
Reg. 16576 (Apr. 5, 2017), that political act does not change the fact that using the social cost of 
greenhouse gases is consistent with—and required by—NEPA.  See Inst. for Policy Integrity et 
al., Comments on Failure to Use the Social Cost of Greenhouse Gases in Supplemental Draft 
Environmental Impact Statement for Coal Lease Modifications COC-1362 and COC-67232 
(Ex. 53) at 11-16. 
206 See Inst. for Policy Integrity et al., Comments on Failure to Use the Social Cost of 
Greenhouse Gases in Supplemental Draft Environmental Impact Statement for Coal Lease 
Modifications COC-1362 and COC-67232 (Ex. 53) at 5. 
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constitute a “hard look” at impacts.  The SDEIS must address climate costs, and the social cost 
of carbon tool is the best way to do that.   

6. The SDEIS’s Analysis Of Climate Impacts Contains Errors And Outdated 
Information. 

The SDEIS also contains numerous errors, omissions, and outdated information concerning 
climate change. 

First, the SDEIS calculations for the methane and N2O emissions caused by coal combustion in 
Table 3-10, 3-12 and 3-13 appear to be 1000 times higher than they should be.  The SDEIS states 
that “total GHG emissions presented in Table 3-10 and are the result of multiplying the 
foreseeable total coal to be mined by the appropriate EPA emissions factors.”207  Note that the 
emissions factors for methane and N2O are expressed in grams per ton of coal burned, where as 
the emissions factors for CO2 is expressed in kilograms per ton.  The SDEIS appears to have 
assumed that methane and N2O, like CO2, should have been expressed in kilograms.208 

Second, the SDEIS fails to use up-to-date, accurate information about climate change.  While the 
analysis does include a broad discussion of the background of climate change, the use of carbon 
budgets, etc., some of the statements are poorly sourced or outdated.  For example, the SDEIS 
relies on the “Draft US Greenhouse Gas Inventory Report (2012).”209  This report is updated 
every year.  In 2017, EPA published “Inventory of U.S. Greenhouse Gas Emissions and Sinks: 
1990-2015,” available at https://www.epa.gov/ghgemissions/inventory-us-greenhouse-gas-
emissions-and-sinks-1990-2015.  We urge the Forest Service to use up-to-date information for 
any subsequently prepared NEPA document. 

The final two paragraphs of SDEIS at 125 concerning representative concentration pathways 
(RCPs) appear to be taken verbatim from an EPA fact sheet, https://d32ogoqmya1dw8. 
cloudfront. net/files/eslabs/weather/climate_change_faq_scrambled.pdf, which cites reports 
dated 2007 or earlier.  The links in the fact sheet no longer work; the EPA appears to have 
deleted the webpages to which fact sheet links.  Again, much new data concerning RCPs has 
been developed and refined over the last decade; that data should be disclosed by the Forest 
Service. 

The SDEIS at 165-66 cites four studies (including “IPCC Climate Change and EPA Climate 
Change Science, Future Precipitation” and “IPCC Climate Change 2007: Impacts, Adaptation 
and Vulnerability and EPA Climate Change Effects, Coastal Zones and Sea Level Rise”) which 
appear to be fact sheets from the IPCC’s AR 4.  Since then, the IPCC has released new 
information (AR5) in 2013.  Similarly, the SDEIS at page 166 links to a Colorado Water 

                     
207  Lease Modifications SDEIS at 109.   
208  See Power Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 
& COC-67232 (Ex. 11) at 66-67. 
209  Lease Modifications SDEIS at 108. 
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Conservation Board report from 2008; much more recent research exists on climate change’s 
impacts to Colorado’s rivers and water supply.210 

The SDEIS states that “[t]he U.S. had previously set an aggressive goal to try and reduce 
emissions 83% relative to 2005 levels … by mid-century.”211  The Forest Service should disclose 
that the U.S., in renouncing the Paris Accord, appears to have abandoned, and will likely miss, 
that goal.212 

B. The SDEIS Fails To Take A Hard Look At The Socioeconomic Impacts Of 
The Lease Modifications. 

The HCCA court faulted the Forest Service for conducting half of a cost-benefit analysis for the 
Lease Modifications in 2012, holding that agency acted arbitrarily and capriciously in 
quantifying only the economic benefits of the lease modifications.  HCCA, 52 F. Supp. 3d at 
1191. 

The Forest Service commits the same reversible error here.  The SDEIS includes a “quantitative 
economic analysis” that the agency asserts “is a regional economic impact analysis,” rather than 
a “monetary cost-benefit analysis.”213  This analysis, the Forest Service states, “is used to 
estimate impacts on economic activity, expressed as projected changes in employment, personal 
income, or economic output,” and “changes in economic activity are not considered benefits or 
costs.”214  Despite these claims, all of the socioeconomic impacts the Forest Service studies—
employment and income, federal revenues—are treated as benefits.215  As Dr. Power et al. 
explain in their comments on the SDEIS: 

A “benefits-only” analysis cannot be an economic analysis since both benefits and 
costs are not considered.  In that sense, the SDEIS provides no economic analysis:  
It rejects a quantified comparison of benefits and costs and adopts a one-side 
benefits-only analysis that violates the basic principles of economic analysis.216 

This approach ignores the “economic anomaly” of coal mining, as described by the Power 
experts.  Coal mining communities may have “[h]igh value production and high wages, but poor 

                     
210  See also Lease Modifications SDEIS at 168 (Table 3-20) (citing same report) 
211  Lease Modifications SDEIS at 129.   
212  Elsewhere, the SDEIS asserts that despite pulling out of the Paris Accord, the U.S. is “on 
track for the 2025 INDC submission” required by Paris.  Lease Modifications SDEIS at 579.  
Any subsequently prepared NEPA document must provide support for this assertion. 
213  Lease Modifications SDEIS at 123.   
214  Id.   
215  See SDEIS at 273-275.   
216  Power Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 & 
COC-67232 (Ex. 11) at 4. 



56 

socioeconomic conditions.”217  These conditions can be attributed to:  the unstable and cyclical 
nature of coal mining; the displacement of the labor force caused by technological change; the 
mobility of coal mining employees; the fact that coal mines are susceptible to economic and 
regulatory conditions; and the fact that coal mining is land-intensive and can impact whether 
people want to live, work, and recreate in affected areas.218   

In addition, the Forest Service also ignores the fact that there are powerful economic forces 
which impact perceived quality of life and drive change in local economies.219  The SDEIS’s 
failure to address the harm that an unstable, commodity based economy can cause, and the fact 
that a powerful set of economic forces is reshaping the regional economy – amenity-supported 
local economic development – demonstrates the that the Forest Service has not taken the hard 
look at socioeconomic impacts that NEPA requires. 

The Forest Service has also failed to conduct any new analysis for the Lease Modifications 
SDEIS.  It assumes—without explaining why—that the economic impacts of the Lease 
Modifications are comparable to the “low production” scenario from the CRR SFEIS.220  As a 
result, the SDEIS fails to provide meaningful, project-specific context to its analysis.  Further, 
the modeling for the CRR SFEIS is not consistent with current employment conditions at the 
mine.  The SDEIS relies of CRR SFEIS estimates for coal mine employment roughly twice as 
large as they are now; the SDEIS assumes 475 miners in the North Fork; currently the number at 
West Elk is closer to 225.221  As a result, the SDEIS estimates for labor income and other values 
are also far too high – twice as high as current mine employment would indicate.222 

Finally, because the analysis is “borrowed” from the CRR SFEIS, it utilizes a study area that is 
far larger than the area which will actually be impacted by the Lease Modifications.  As Dr. 
Power et al. conclude: “The economic impact analysis borrowed by the USFS for the Lease 
Modifications SDEIS studied the impacts within a six-county area.  Half of those counties, as the 
USFS admits, are not relevant to an economic impact analysis of North Fork Valley coal 
mining.”223  The inclusion of these additional counties distorts the model’s results.224   

In short, what socioeconomic “analysis” the SDEIS offers is inadequate, unrealistic, and fails to 
fully disclose all of the economic and social impacts of the agency’s proposed decision.   

                     
217  Id. at 7.   
218  Id.; see also id. at 28-56. 
219  Id. at 8-9.   
220  Lease Modifications SDEIS at 272.   
221  Lease Modifications SDEIS at 272.   
222  Power Consulting et al., Comments on the Federal Coal Lease Modifications COC-1362 & 
COC-67232 (Ex. 11) at 5.   
223  Id. at 5.   
224  Id. at 6.  See also id. at 23-27. 
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C. The SDEIS Fails To Take A Hard Look At The Lease Modifications’ 
Impacts To The Sunset Roadless Area And Its Values. 

The purpose of the proposed action is to pave the way for the construction of an estimated 48 
drilling pads and over six miles of road in what is now a remote, rugged roadless area directly 
next to the West Elk Wilderness.  The Forest Service once again fails to accurately account for 
the loss of natural, roadless, and wilderness values in the area by slicing and dicing it with a 
network of roads and industrial facilities.  

As an initial matter, the SDEIS’s prediction that lease development will result in 6.5 miles of 
road to reach 48 drilling pads appears to underestimate the project’s potential impacts.225  The 
exploration plan alone will result in the construction of 25,651 feet, or 4.86 miles, of road.226  
The SDEIS assumes that the mine will “generally” use the exploration roads and drill pads for 
MDW facilities, although they the roads and pads for development are “not guaranteed” to be in 
the same location.227  The Forest Service never addresses the scope of potential impacts if that 
lack of “guarantee” turns out to be wrong.   

Further, the prediction of 6.5 miles of road appears to be low.  Even assuming that mine 
development uses all of the same roads and pads, that would mean that the company would 
construct only an additional 1.64 miles of road to reach an additional 38 drill pads, or only on 
average an additional 227 feet of road per pad.  The Forest Service provides no basis for this 
optimistic assumption.  The agency should therefore provide more realistic (higher) estimates of 
the impacts road construction. 

The SDEIS also contains contradictory information concerning impacts to Lease Modification 
COC-67232, the area with wilderness capable lands.  The SDEIS predicts that Arch would 
develop only four MDWs on COC-67232.228  Yet the exploration plan by itself would allow the 
bulldozing of four pads with COC-67232.  The SDEIS repeatedly says that Arch will generally 
use exploration pads and roads for development, although the number and density of drill pads 
will be far higher.  Any subsequently prepared NEPA document must explain whether the only 
MDW pads in the COC-67232 lease modification will be those built for exploration.  This seems 
unlikely because, as discussed above, at least one of the exploration pads (SST-10) sits far 
outside the area that is predicted to be mined.  Taken together, these facts indicate that more than 
four MDWs are likely to be built in lease modification COC-67232. 

In addition, the SDEIS’s analysis of impact to roadless and wilderness character is arbitrary.  The 
SDEIS fails to characterize impacts to roadless character from the selected alternative as 
“significant” or “not significant,” but asserts that impacts to roadless character would generally 

                     
225  Lease Modifications SDEIS at 89. 
226  Lease Modifications SDEIS at 44-45. 
227  Lease Modifications SDEIS at 89, 191. 
228  Lease Modifications SEIS at 89, 175. 
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be “short-term,” although it fails to identify where those “short-term” impacts would occur.229  It 
also asserts, remarkably, that “the overall character of the Sunset Colorado Roadless Area will 
not change due to reasonably foreseeable actions.”230 

Installation of well pads and access roads in the Sunset Roadless Area will significantly alter the 
lands’ character, yet the Forest Service fails to define the spatial reach of the expected impacts 
on roadless characteristics and has understated their likely duration.  Further, the SDEIS contains 
contradictory statements about the extent of the harm to roadless character from the construction 
and bulldozing of roads and MDW pads. 

First, the agency must accurately portray the impacts of the proposed action.  Road construction 
may directly consume 24 acres of lands,231 but it will result in the establishment of a spider-web 
of roads and well pads throughout the Lease Modifications area.  The Forest Service anticipates 
the installation of 48 methane wells, each requiring up to one acre of cleared, level ground, and 
6.5 miles of access road construction in the Lease Modifications area over the life of the 
leases.232  The construction of approximately 48 methane venting wells connected by 6.5 miles 
of access roads in the Sunset Roadless Area will convert as much as 1,700 acres of undeveloped, 
unroaded lands, which is contiguous with the West Elk Wilderness and much of which is capable 
of supporting wilderness, into heavily developed lands crisscrossed by roads and well pads.  The 
well pads are generally sited at regular intervals in a linear manner over the coal panel beneath 
and connected by roads, making it impossible for anyone (or any wildlife) to walk more than a 
few hundred yards without hitting a road or well pad, and leaving obvious linear scars visible 
from every ridge-top.233  The Forest Service has admitted “[r]oad construction for mineral 
exploration and extraction has led to a fragmented landscape.”234  But here, where up to 1,700 
acres of roadless land within the Lease Modifications will likely see its roadless character 
degraded, the SDEIS fails to address such landscape fragmentation, or the effect on the larger 
Sunset Roadless Area. 

These are, however, exactly the types of impacts federal courts require federal agencies to 
disclose.  As the Tenth Circuit has noted:  “the location of development greatly influences the 
likelihood and extent of habitat preservation.  Disturbances on the same total surface acreage 
may produce wildly different impacts on plants and wildlife depending on the amount of 
contiguous habitat between them.”  New Mexico ex rel. Richardson, 565 F.3d at 706 (emphasis 

                     
229  Lease Modifications SDEIS at 255 (“The roadless area characteristics within the Sunset CRA 
would be generally adversely impacted over the short-term, although aspen and spruce/ fir types 
would take longer to regain natural appearances from temporary road construction activities and 
well pads.”). 
230  Lease Modifications SDEIS at 261. 
231  Lease Modifications SDEIS at 89. 
232  Lease Modifications SDEIS at 89. 
233  See Lease Modifications SDEIS at 79 (Figure 3-1) (depicting network of roads and pads on 
adjacent lands). 
234  Lease Modifications SDEIS at 261.   
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added).  Here, the Forest Service has made no attempt to address the nature or location of the 
road and MDW network (beyond estimating road mileage and the number of MDWs), although 
it could readily do so.  At a minimum, the Forest Service should have – and could have – 
disclosed the likely general location of roads and well pads, based on the location of proposed 
coal panels underground and on past experience with ongoing E-Seam mining, and on currently 
projected location of coal panels in the Lease Modifications area, information that is available to 
the federal agencies, and that has been used to estimate the amount of recoverable coal in the 
area. 

Second, the Forest Service must evaluate the impact of road construction in the proposed lease 
modification areas on the entirety of the 5880-acre Sunset Colorado Roadless Area.  See, e.g., 
Smith, 33 F.3d at 1078.  Here, the Forest Service has failed to undertake any meaningful analysis 
of the impact of the proposed lease modifications on roadless values.  Instead, it offers the 
superficial determination that impacts to an unspecific portion of the Sunset Roadless Area 
would be, in general, “short-term.”235  Nowhere does the SDEIS state the extent (in terms of 
area) of these “temporary” impacts.  The Forest Service’s analysis fails to meet NEPA’s 
requirements.  See, e.g., Sierra Club, Inc., 82 Fed. Appx. at 573 (finding an EIS deficient for 
“[s]imply disclosing the fact that the unique qualities of the unroaded areas may be diminished” 
without analysis). 

The SDEIS itself acknowledges in several cases that road and well pad construction will result in 
impacts extending decades into the future, impacts that are “long term” rather than temporary.236  
The Forest Service expressly states that “based on current mining practices, … about 72 total 
acres of surface disturbance would occur from mine operations over the life of the lease 
modifications (expected to be about 25 years ….).”237  The SDEIS also admits that reclamation 
elsewhere in connection with the West Elk Mine has, in fact, permanently altered the natural 
community occurring in the reclamation area from oak brush to grassland.238  For the proposed 
Lease Modifications area, the effect of reclamation efforts will likely be even more pronounced 
and long term because the impacted area is mostly mature forest at higher elevations, where the 
growing season is shorter than in lower oak scrub habitat where most of MCC’s previous MDWs 
have been bulldozed.239  Nearly 90% of road and MDW construction will thus likely occur on 
roadless lands where aspen or spruce-fir more than a century old will be chainsawed and 
removed.  Not surprisingly in light of the mature forest in these areas, the Forest Service 
                     
235  Lease Modifications SDEIS at 255. 
236  The SDEIS defines “long-term effects” as “those that would occur after coal is mined.”  
Lease Modifications SDEIS at 77.  Coal would be mined “over a period of approximately 3 
years.”  Id. at 89.  Thus the SDEIS defines any impact longer than three years to be “long term.” 
237  Lease Modifications SDEIS at 89. 
238  Lease Modifications SDEIS at 231 (“Once revegetation has occurred, the areas of previous 
disturbance (usually oak brush or shrub areas in the case of the West Elk Mine) become 
grassland areas that are a benefit to wildlife and livestock.”).   
239  Lease Modifications SDEIS at 176 (road and MDW pad construction is likely to destroy 
“approximately 7 acres of oak, 58 acres of aspen, and 7 acres of spruce-fir” in primarily 
mature/overmature condition).   
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concedes that the impacts to vegetation are not temporary: “This project will … not remove 
habitat permanently from the landscape, but will remove it in the short- and mid-term.”240  The 
Forest Service must explain its apparently contradictory conclusions that clearing mature forest 
vegetation over 72 acres for roads and well-pads will have impacts into the “mid-term” and 
possibly permanently alter the plant community in these areas from forest to grassland, but that 
the impacts to roadless values would, nonetheless, last only a few years.241 

While the SDEIS fails to explain the spatial dimension of impacts to roadless character, it does 
list roadless characteristics and generally discusses the impacts from roads and well pads.  But 
this analysis is flawed and fails to take the hard look NEPA requires.  

For example, the SDEIS fails to properly disclose the impacts on roadless recreational values.  In 
assessing the impacts of the proposed action on recreational resources, the SDEIS states: “[t]he 
Recreational Opportunity Spectrum (ROS) setting for the area ranges from semi-primitive non-
motorized to roaded natural.”242  Most of the Lease Modifications area is within a 6B 
prescription area, which directs that the GMUG National Forest “[p]rovide semi-primitive 
recreation opportunities in all areas more than ½ mile away from roads and trails open to 
motorized recreation use.”243  Given that few, if any, lands in the Lease Modifications are within 
a ½ mile from an open road, the Forest Service should have disclose that the agency must 
manage virtually entire area for semi-primitive, non-motorized recreation.  By failing to include 
this information, the SDEIS cannot adequately assess the impacts of years of road and MDW 
construction and operation on the recreational opportunities within the area.  

Second, the SDEIS fails to disclose the Lease Modifications’ impacts to the wilderness capability 
of the Sunset Roadless Area.  The fact that a portion of the roadless area is capable of wilderness 
protection is a key attribute of the area, one recognized by the Forest Service in its 2005 
inventory.  While the SDEIS purports to examine the alternatives’ potential impacts on some 

                     
240  Lease Modifications SDEIS at 176. 
241  Photos in the SDEIS confirm the potential for long-term impacts to vegetation.  Figure 3-30 
shows two men standing in what is an obvious clearcut “3 to 4 years after final reclamation.”  
Lease Modifications SDEIS at 260.  The SDEIS states that roads (and MDWs) will likely remain 
in use on the landscape for 2-6 years.  Id. at 261.  Thus, the Forest Service projects an obvious 
clearcut will remain on the landscape a decade after construction begins.  And it will take many 
more years, perhaps decades, to restore vegetative cover to the clearcut area that is similar to the 
cover that existed before the MDW pad was built.  See id. at 257 (admitting that “naturally 
appearing landscapes with high scenic quality in the roadless area” may take “25 years” after 
reclamation to “regain scenic qualities”); id. at 261 (“restoration of aspen and spruce/ fir to 
generally natural appearances … may take as much as 25 years”); id. at 278 (“it could be several 
decades until reclaimed areas reach their pre-disturbance character”); id. at 66 (“Within 25-30 
years, early-seral stage trees that provide habitat (i.e., germinated spruce reaching a height of 6-
10 feet above average snow depth) for lynx prey species are expected to revegetate the lease mod 
disturbance areas”).  
242  Lease Modifications SDEIS at 248. 
243  GMUG National Forest Plan (as amended, 1991) at III-146. 
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roadless characteristics, the impacts to wilderness capability are summarily dismissed as 
irrelevant because wilderness capable lands have no special management protection under Forest 
Service policy.244  This ignores the fact the wilderness values – whether they must be 
bureaucratically protected or not – are present in the Sunset Roadless Area, and that wilderness 
capability may be irretrievably lost through the construction of a web of roads and MDWs in the 
heart of the wilderness capable lands.  The fact that the GMUG National Forest does not manage 
the lands to protect those wilderness values does not erase those values, nor does it eliminate the 
Forest Service’s duty to take a hard look at a project’s potential impacts to those multiple use 
values.  Further, the Forest Service’s attempts to down play the area’s values – “Despite its 
roadless status there is nothing more or less sensitive of this part of the forest than the NFS non-
wilderness lands surrounding it”245 – this area is now an undeveloped island threatened by mine 
development from the north and west, making its wild character even more valuable.  The 
SDEIS failed to take the hard look at the impacts of bulldozing and road and MDW construction 
to wilderness capable lands; that failure violates NEPA. 

The SDEIS also fails to accurately address impacts to the roadless area’s “unique geologic 
feature,” the Deep Creek slide.246  The SDEIS states that there will be no impacts to this feature 
because “it is not within the lease modification area.”247  But the Lease Modifications for the 
northern portion of COC-67232 does include cliffs overlooking the slide, and one of the 
exploration pads would be just feet from an overlook of the slide.248  Once the seven-switchback 
road goes in, it will be highly visible and mar views of the slide from both the overlook and from 
below on Forest roads that approach it. 

D. The SDEIS Fails To Take A Hard Look At Lease Modifications’ Impacts To 
Visual Resources.  

NEPA requires agencies to “succinctly describe the environment of the area(s) to be affected or 
created by the alternative under consideration.”  40 C.F.R. § 1502.15.  In using outdated 
evaluations of scenic integrity, the Forest Service fails to adequately describe the visual 
resources which would be affected by the proposed lease modifications.  

The SDEIS states, “The GMUG Forest Plan promotes protection, and if possible enhancement, 
of the visual quality of an area.”  When it developed the Forest Plan in 1983, the Forest Service 
“determined Visual Quality Objectives.”249  However, since 1995, the Forest Service has 

                     
244  Lease Modifications SDEIS at 712; See Lease Modifications SDEIS at 654 (alleging there is 
“no special management associated with areas that have been identified as ‘wilderness 
capable.’”); id. at 657 (“CRAs are not intended to be managed as wilderness.”). 
245  Lease Modifications SDEIS at 595. 
246  Lease Modifications SDEIS at 255.  
247  Id. 
248  Lease Modifications at 46 (Figure 2-2). 
249  Lease Modifications SDEIS at 263.   
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measured scenic integrity using the Scenery Management System, which is described in Forest 
Service Agriculture Handbook 701.250   

The SDEIS analyzes “[v]isual impacts to the lease modification areas [based on] whether a 
visual impact is able to be detected from the travelways within the lease modifications and 
whether or not the viewshed meets the assigned scenic integrity level.”251  There are five scenic 
integrity levels:  very high (unaltered), high (appears unaltered), moderate (slightly altered), low 
(moderately altered), and very low (heavily altered).252   

The SDEIS concludes that “[t]he lease modification areas have Scenic Integrity Objectives of 
‘moderate’ and ‘moderate/high.’”253  However, it provides no explanation of how or when those 
determinations were made.  Nor does it explain why a roadless landscape directly adjacent to a 
wilderness area would have only a “moderate” objective.  Because the Forest Service last 
amended the GMUG Forest Plan in 1991, neither the 1983 Forest Plan nor the 1991 Amendment 
includes the scenic integrity evaluations that the Forest Service implemented in 1995.  The 
SDEIS itself contains no maps of the scenic integrity of the area.  Whatever analysis the Forest 
Service did on the scenic integrity of the impacted area, it does not appear to be readily available 
to the public.  Furthermore, it could be very dated.  There is no indication that the Forest Service 
has recently assessed the scenic values in this area.  

The Forest Service should provide updated information—including maps— on the scenic 
integrity of the lands affected by the lease modifications in the SDEIS.  Without such 
information, it is impossible to tell whether the agency has taken the requisite “hard look” at the 
environmental impacts of its proposed decision.  

Further, the Forest Plan states that for activities in management prescription area 6B, the Forest 
Service shall “[d]esign and implement management activities to blend with the natural 
landscape.”254  Carving cut and fills for roads and scraping drill pads into hillsides will hardly 
“blend with the natural landscape.”  While the SDEIS alleges that re-contouring and re-grading 
of drill pads and roads after they are decommissioned,255 the drill pads and roads will be visible 
scars on the landscape for years (first for exploration, then, years later, several years of use).  The 
Forest Service will thus be consenting to a use that violates the plan for years while exploration 
and mining occur.  This would appear to violate the Forest Plan.  In addition, the stipulation 
proposed for the Lease Modifications does not quote the Forest Plan language requiring that 
activities “blend with the natural landscape,” but instead says only that mine operations must 

                     
250  Lease Modifications SDEIS at 263.   
251  Lease Modifications SDEIS at 263.   
252  Lease Modifications SDEIS at 263-64.   
253  Lease Modifications SDEIS at 264.   
254  GMUG National Forest, 1983 LRMP (as amended, 1991) at III-146.   
255 Lease Modifications SDEIS at 133. 
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“reasonably minimize[] impacts to the scenic integrity”256  The Forest Service should modify the 
stipulation to ensure that, within 6B prescription areas, exploration and mining may occur only if 
those operations “blend with the natural landscape.”  The agency cannot approve the Lease 
Modifications if they would lead to a violation of this plan provision.257  Further, if the Scenic 
Integrity Objectives effectively amended the forest plan to allow damaging activities that would 
otherwise occur, the adoption of those objectives may be illegal. 

The SDEIS contains misleading information about impacts to scenic and visual resources.  The 
SDEIS states that the area’s scenery is a draw for visitors: “Residents and tourists visit the area 
for scenic and recreational values.”258  While the SDEIS admits that “visual resources may be 
affected from a few vistas in the wilderness until lands are fully regenerated,”259 this ignores the 
fact that there are dramatic views of the Lease Modifications area (and the adjacent Deep Creek 
slide and Mount Gunnison) from NFSR 711 as it approaches Deep Creek, and from 711.2B (the 
so-called “Apache Rocks” overlook).260  Conservation Group members have numerous photos of 
the Lease Modifications area from these routes, and a giant road snaking up the ridge to the west 
of the Deep Creek slide, as anticipated in the exploration plan, will be a highly intrusive scar, as 
will cleared forest for drilling pads.  Any subsequently prepared NEPA document must honestly 
disclose these impacts, and assess whether they comply with Forest Plan direction. 

E. The SDEIS Fails To Take A Hard Look At The Lease Modifications’ 
Cumulative Impacts. 

NEPA requires federal agencies to analyze the cumulative impacts of a proposed action.  40 
C.F.R. § 1508.25(c)(3).  Cumulative impacts are those “impact[s] on the environment which 
result[ ] from the incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions.”  40 C.F.R. § 1508.7; see also Kern v. U.S. Bureau of 
Land Management, 284 F.3d 1062, 1075 (9th Cir.2002).  A CEQ guidance document on 
cumulative effects recognizes that “the most devastating environmental effects may result not 

                     
256  See Lease Modifications SDEIS at 38 (lessee will work with District Ranger “to see that all 
mine operations are situated on the ground in such a manner that reasonably minimizes impacts 
to the scenic integrity of that landscape as prescribed in the Forest Plan.”). 
257  Note that the majority of the Lease Modifications is a 6B management area more than  half 
mile from a motorized trail, is be managed for semi-primitive non-motorized recreation.  In such 
areas, management activities “must blend with the surrounding landscape.”  This contrasts with 
semi-primitive motorized areas where management activities “may, on occasion, dominate the 
landscape but should blend with the line, form, color and texture of the surrounding landscape.”  
See GMUG National Forest, Final Supplemental EIS, Forest Plan Amendment (July 1, 1991) at 
III-29.  Thus under the plan, in non-motorized areas, a higher standard applies. 
258  Lease Modifications SDEIS at 263. 
259  Lease Modifications SDEIS at 236. 
260  The SDEIS’s statements that: “The Sunset CRA is not directly visible from a public highway 
or NFSRs,” Lease Modifications SDEIS at 249, and that MDW pads and roads “should not be 
visible from public travelways,” id. at 265, are inaccurate. 
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from the direct effects of a particular action, but from the combination of individually minor 
effects of multiple actions over time.”261 

The Forest Service has failed to account for the cumulative effects of the proposed lease 
modifications.   

1. The SDEIS Does Not Describe the Actual Environmental Effects of Past, 
Present, and Future Projects.  

In evaluating cumulative impacts, agencies must do more than catalogue relevant “past projects 
in the area.”  City of Carmel-by-the-Sea v. United States Dep’t of Transp., 123 F.3d 1142, 1160 
(9th Cir. 1997).  The EIS must also include a “useful analysis of the cumulative impacts of past, 
present and future projects.”  Id.  This means a discussion and an analysis in sufficient detail to 
assist “the decisionmaker in deciding whether, or how, to alter the program to lessen cumulative 
environmental impacts.”  Id. (citation omitted).  Agencies also cannot merely list the number of 
road miles to be built or acres disturbed by past, present, and foreseeable projects.  Klamath-
Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 994-95 (9th Cir. 2004) (“A 
calculation of the total number of acres to be harvested in the watershed is … not a sufficient 
description of the actual environmental effects that can be expected from logging those acres….  
Moreover, while a tally of the total road construction anticipated in the … watershed is definitely 
a good start to an adequate analysis, stating the total miles of roads to be constructed is similar to 
merely stating the sum of the acres to be harvested – it is not a description of actual 
environmental effects.”). 

The SDEIS’s cumulative effects section, Section 3.2, largely includes only a list of present and 
reasonably foreseeable actions as well as “other activities.”262  There is almost no evaluation of 
what the impacts of those projects might be.  For example, the SDEIS lists current operations at 
the West Elk Mine as an ongoing activity.263  However, the SDEIS sums up the mine’s actual 
environmental effects in three sentences:  

Subsidence on NFS lands has occurred north of the proposed . . . lease 
modifications.  Minor surface tension cracks are visible in places on the surface.  
Topography has lowered between two and ten feet across the existing subsided 
areas. 264 

Similarly, the SDEIS lists the installation of methane drainage wells as an ongoing and future 
activity.265  However, all the SDEIS does is account for the wells by number, and display several 

                     
261  CEQ, Considering Cumulative Effects Under the National Environmental Policy Act, at 1, 
available at https://ceq.doe.gov/publications/cumulative_effects.html (last visited July 24, 2017).  
262  Lease Modifications SDEIS at 77-86.   
263  Lease Modifications SDEIS at 77.   
264  Lease Modifications SDEIS at 77-78.   
265  Lease Modifications SDEIS at 78.   
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maps showing where reclamation has occurred; the document contains no discussion of the 
impacts of the wells on the landscape.266   

The Forest Service has not provided a “useful analysis of the cumulative impacts of past, present 
and future projects” which can inform decisionmakers or the public.   

2. The Forest Service Erred In Its Cumulative Effects Area Determinations. 

“[T]he determination of the scope of an analysis area requires application of scientific 
methodology and, as such, is within the agency's discretion.  Native Ecosystems Council v. 
Dombeck, 304 F.3d 886, 902 (9th Cir. 2002) (citing Kleppe v. Sierra Club, 427 U.S. 390, 414 
(1976)).  However, in exercising this discretion, the agency “must provide support for its choice 
of analysis area” in the record.  Id.  

The Council on Environmental Quality issued guidance in 1997 to agencies on evaluating 
cumulative effects.267  That guidance states that when determining the geographic scope of the 
cumulative impacts analysis, the agency should: 

1. Determine the area that will be affected by the action. That area is the project impact 
zone. 
 
2. Make a list of the resources within that zone that could be affected by the proposed 
action. 
 
3. Determine the geographic areas occupied by those resources outside of the project 
impact zone. In most cases, the largest of these areas will be the appropriate area of the 
analysis of cumulative effects. 
 
4. Determine the affected institutional jurisdictions, both for the proposing agency and 
other agencies or groups.268  

 
The guidance also states, “Project impact zones for a proposed action are likely to vary for 
different resources and environmental media. . . . [T]he boundaries for an individual resource 
should be related to the resource’s dependence on different environmental media.”269  The 
document also provides a table showing possible geographic areas for analysis of cumulative 
effects for various resources.270 

                     
266  Lease Modifications SDEIS at 78-79.   
267  CEQ, Considering Cumulative Effects Under the National Environmental Policy Act, 
available at https://ceq.doe.gov/publications/cumulative_effects.html (last visited July 24, 2017).  
268  Id. at 15.   
269  Id.   
270  Id., Table 2-2.   
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When an agency fails to adequately support its determination of the analysis area for cumulative 
effects with scientific methodology, the agency has violated NEPA.  League of Wilderness 
Defs./Blue Mountains Biodiversity Project v. Connaughton, No. 3:12-CV-02271-HZ, 2014 WL 
6977611, at *10 (D. Or. Dec. 9, 2014) (Forest Service analyzed the Project's cumulative impacts 
on the pileated woodpecker and American marten using the scale of the Eagle Creek Watershed 
instead of using the scale of the whole National Forest, without justification).   

The Forest Service fails to adequately support its analysis areas for cumulative effects in the 
SDEIS.   

For example, the SDEIS fails to support it use of the Mount Gunnison Lynx Analysis unit as the 
analysis area for measuring cumulative effects on numerous wildlife species.271  The only 
justification the SDEIS gives for this is to say that “[t]his area used to provide data consistency 
across disciplines.”272  The SDEIS includes no discussion about why the lynx analysis unit 
serves as a good metric for measuring cumulative impacts on species such as the American 
marten, pygmy shrew, Northern goshawk, boreal owl, olive-sided flycatcher, American three-
toed woodpecker, flammulated owl, hoary bat, Northern leopard frog, purple martin, monarch 
butterfly, or Western bumblebee.  In fact, at the most basic level, this metric would seem 
completely arbitrary and capricious, as these species have different ranges and occupy different 
kinds of habitat.  Later, in its analysis of cumulative effects on elk, Merriam’s wild turkey, red-
naped sapsucker, the SDEIS again utilizes the lynx analysis unit.273  Again, the Forest Service 
does not explain why the lynx analysis unit is appropriate to measure impacts on these species.   

Finally, the SDEIS fails to provide any analysis area for measuring cumulative impacts on 
sensitive plant species, or migratory birds.274   

The SDEIS also lists (and maps) how many MDWs are within two miles of the Lease 
Modifications boundary.275  While the maps are useful, it is unclear why the Forest Service chose 
this specific (arbitrary) boundary. 

The SDEIS avers that “[c]umulative effects to surface water quality would be minimal in the 
North Fork of the Gunnison River Valley.”276  But the analysis also fails to address the other 
major contributors to sediment in the North Fork – the numerous proposed oil and gas projects in 
the Upper Muddy watershed. 

                     
271  Lease Modifications SDEIS at 194.   
272  Id.   
273  See Lease Modifications SDEIS at 222, 224, 226.  The SDEIS also inconsistently refers to 
the lynx analysis unit as a 47,904 are area and a 37,995 acre area.  Apparently, 37,995 acres is 
correct.  See Lease Modifications SDEIS at 168 n.18 (noting that the lynx analysis unit was 
remapped in 2010-2011 and measures 37,995 acres).   
274  Lease Modifications SDEIS at 217, 228, 275.   
275  Lease Modifications SDEIS at 81 (Figure 3-2). 
276  Lease Modifications SDEIS at 164.   
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The SDEIS falls short of providing a reasoned basis for determining the analysis areas for its 
cumulative effects analysis.  This violates of NEPA.   

F. The Forest Service Must Disclose The Extent To Which The Proposed Action 
Will Undermine Colorado’s New Executive Order On Climate Change.  

On July 11, 2017, Colorado Governor John Hickenlooper signed an Executive Order declaring 
that it is “the goal of the State of Colorado to reduce greenhouse gas emissions statewide by 
more than 26% by 2025.”277  The Forest Service should examine whether its proposed 
alternatives are consistent with this Executive Order. 

Under NEPA, an agency must identify “[p]ossible conflicts between the proposed action and the 
objectives of Federal, regional, State, and local . . . land use plans, policies and controls for the 
area concerned.” 40 C.F.R. § 1502.16(c).  Where an inconsistency exists, the agency must 
describe the extent to which it will reconcile its proposed action with the local plan.  Id. at 
§ 1506.2(d).  

Approving the Lease Modifications will prolong the life of the West Elk mine an additional 2.7 
years, prolonging the life of the mine beyond the 2025 date.  The Forest Service has 
recommended no actions to mitigate GHG emissions, including methane, and the West Elk mine 
will continue to be one of the biggest, if not the single biggest, industrial source of methane 
pollution in the State of Colorado over the time period covered by the Executive Order. 

The Forest Service must disclose the potential conflict between its proposed consent to the Lease 
Modifications and State of Colorado’s goal to reduce greenhouse gas pollution.  It should also 
discuss how the agency intends to reconcile this potential conflict.  

G. The SDEIS Fails To Disclose Irreversible And Irretrievable Commitments of 
Resources From The Action Alternatives. 

Regulations implementing NEPA require that agencies disclose in an EIS “any irreversible or 
irretrievable commitments of resources which would be involved in the proposal should it be 
implemented.”  40 C.F.R. § 1502.16.  The SDEIS acknowledges that “[i]rreversible resource 
commitments are those that cannot be reversed (loss of future options)” and that “[i]rretrievable 
resource commitments are those that are lost for a period of time.”278  However, the SDEIS fails 
to disclose several irreversible and irretrievable impacts in violation of NEPA’s regulations. 

The SDEIS fails to disclose important irreversible and irretrievable commitments of resources, 
including: 

-- impacts of roads on topography/ soils  

                     
277  Colorado Executive Order D 2017-015 (July 11, 2017) at 2, attached as Ex. 56, and available 
at https://www.colorado.gov/governor/sites/default/files/executive_orders/climate_eo.pdf (last 
viewed July 24, 2017).  
278  Lease Modifications SDEIS at 277. 
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-- impacts to water resources from the release of sediments and pollutants to water bodies, 
as well as wetland or vegetation removal 

--  impacts to fish and wildlife as a result of loss vegetation and water resources and habitat 
degredation; impacts to fish and wildlife from mining operations (use of heavy 
machinery, blasting, coal transport, etc.).  As discussed elsewhere, some habitat flattened 
for drilling pads and road will take 25-30 years to recover any semblance of utility as 
habitat.  Mature spruce – hundreds of years old – cut down for these roads will be 
replaced within the span of the lifetime of anyone now on the planet 

-- impacts to land use and recreation, including  roadless and wilderness values will be lost 
for decades 

-- impacts to aesthetics (visual intrusions into the landscape by mining personnel and 
equipment, removal of vegetation, road construction and traffic, light pollution)279 

In addition, although the SDEIS recognizes that the release of greenhouse gas is irretrievable, it 
states that although “climate impacts maybe [sic] either irreversible or irretrievable, [they] cannot 
be attributed specifically to this proposal.”280  This statement is incorrect.  As previously 
explained, it is entirely possible to measure and assess the climate impacts of the Forest Service’s 
proposed decision to consent to the lease modifications. 

H. The SDEIS Fails To Disclose The Direct, Indirect And/Or Cumulative 
Impacts Of Mining On Private And Adjacent Federal Land That Cannot 
Occur Without The Lease Modifications. 

The proposed action will not only allow development of federal lands within the Lease 
Modifications, it will also permit “the production of 4.2 million tons of fee coal on adjacent lands 
(project record), as well as an additional 3.3 million tons from existing adjacent federal coal 
reserves to the north.”281  The SDEIS, however, fails to disclose some impacts to wither the 
adjacent federal or private lands” although such impacts (roads, MDW pads) are foreseeable. 

                     
279  A federal agency with expertise in coal mining, and a cooperating agency on this EIS, the 
Office of Surface Mining, Reclamation, and Enforcement, identified a comprehensive list of 
irreversible and irretrievable commitments of resources resulting from surface coal mining, upon 
which this list is based.  See U.S. Dept. of the Interior, Office of Surface Mining, Reclamation, 
and Enforcement, North Cumberland Wildlife Management Area, Tennessee Lands Unsuitable 
for Mining Final Petition Evaluation Document/ Environmental Impact Statement (Oct. 2016), at 
6-439- 6-443, available at https://www.osmre.gov/programs/rcm/TNLUM.shtm (last viewed July 
24, 2017).  While the underground mining contemplated in this lease modification may result in 
different impacts to different resources, many of the impacts where they occur (e.g., roads and 
habitat removal) will be similar. 
280  Lease Modifications SDEIS at 278.   
281  Lease Modifications SDEIS at 89. 
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Most importantly, the SDEIS does not contain a map or any description for where mining in 
those areas is likely to occur, despite the fact that it has carefully calculated the volume, and 
likely the location, or underground mining.  We appreciate that habitat and other maps in this 
EIS at least show some of the values of those adjacent landscapes (prior versions of the EIS did 
not), but one cannot know which values of those adjacent lands are at risk if one cannot know 
where the mining is likely to occur. 

For example, in its analysis of impacts to watersheds, the SDEIS contains vague statements to 
the effect that impacts on private lands “[d]epend[] on [the] location” of road and MDW pad 
construction.282  The failure to provide the reader or the decisionmaker with any idea as to the 
location of private land development is important because maps show some areas may be more 
sensitive than others.  For example, two streams drain west from the Lease Modifications to 
private land may run perennially on the private land.283 

The SDEIS also does not appear to address potential impacts to wildlife habitat on private lands.  
“The cumulative effects analysis area for vegetation is coincident with the Mount Gunnison 
Lynx Analysis Unit [LAU] boundary,”284 which does not appear to include any private land 
(although it is difficult to be certain because the SDEIS contains no map of the LAU).  

Further, the SDEIS indicates that underground faulting has caused Arch Coal to modify its 
proposed mine plan.285  As a result, the amount of coal predicted to be mined under private land 
is 4.2 million tons, 25% lower than the 5.6 million tons that BLM predicted in the 2012 Final 
EIS for the Lease Modifications would be mined from private land.286  Despite the significant 
drop in tonnage mined, the SDEIS predicts that surface impacts on private land and adjacent 
public land (e.g., the specific acreage of vegetation types predicted to be degraded by road and 
drill pad construction) will be the same as predicted under the 2012 proposed action.287 

Any subsequently prepared NEPA document must address this apparent inconsistency, and 
provide the additional information necessary to ensure that the agencies have taken the hard look 
at impacts to mining private and adjacent federal coal. 

  

                     
282  Lease Modifications SDEIS at 164. 
283  See Lease Modifications SDEIS at 154 (Figure 3-18) (showing stretches of South Prong 
Creek and Horse Creek are perennial on private land to the west). 
284  Lease Modifications SDEIS at 168. 
285  Lease Modifications SDEIS at 137-38. 
286  Lease Modifications SDEIS at 89 (4.2 million); 2012 Lease Modifications Final EIS at 51 
(5.6 million). 
287  Compare Lease Modifications SDEIS at 173 (predicting that on private and adjacent federal 
lands a loss of  “41 acres of oak, 19 acres of aspen, 2 acres of spruce/fir, and 2 acres of shrub 
types”) with 2012 Lease Modifications Final EIS at 121 (same). 



70 

I. The SDEIS Fails To Adequately Analyze Air Quality Impacts. 

The SDEIS fails to adequately analyze and assess the impacts of extended coal mining at the 
West Elk mine to air quality.  In particular, the SDEIS inappropriately refuses to analyze and 
assess the amount of volatile organic compound (VOC) emissions that will result from methane 
venting activities, including from MDWs and mine ventilation, and fails to appropriately analyze 
and assess impacts to particulate matter concentrations. 

1. The SDEIS Fails To Address VOC Emissions. 

As the SDEIS acknowledges, new data indicates that methane venting from the West Elk mine 
releases VOC emissions.  However, the SDEIS falls short of actually analyzing these emissions 
and assessing their significance under NEPA.  This is a major oversight as the State of Colorado 
has not only estimated that VOC emissions are much greater than reported by Arch Coal, but are 
also violating state and federal air quality regulations.  Further, the failure to analyze and assess 
VOC emissions means the BLM and the USFS have failed to analyze and assess the impacts of 
mining operations to ambient concentrations of ozone, a criteria air pollutant under the Clean Air 
Act for which National Ambient Air Quality Standards (“NAAQS”) have been established.  

VOC emissions are a significant concern because atmospheric VOCs and nitrogen oxides react 
in the presence of sunlight to form ozone pollution.  Ground-level ozone is the main ingredient 
of smog.288  Ground-level ozone poses a significant public health risk and the EPA has 
established NAAQS pursuant to Sections 108 and 109 of the Clean Air Act in order to limit 
concentrations in the air to protect public health and welfare.  As the SDEIS acknowledges, 
current NAAQS limit ozone concentrations to no more than 0.070 parts per million (ppm) over 
an eight-hour period.289 

Under the Clean Air Act, VOCs are explicitly regulated in order to limit ambient ozone 
concentrations.  Current regulations define VOCs to include “any compound of carbon, 
excluding carbon monoxide, carbon dioxide, carbonic acid, metallic carbides or carbonates, and 
ammonium carbonate, which participates in atmospheric photochemical reactions.”  40 C.F.R. 
§ 51.100 (s)(1).  Although the definition excludes VOCs that “have been determined to have 
negligible photochemical reactivity,” including methane and ethane, the definition broadly 
encompasses a suite of organize compounds that are collectively of concern in the context of 
ground-level ozone. 

The issue of VOC emissions at the West Elk mine is a known matter for which the State of 
Colorado has recommended enforcement action be taken to address.  Beginning in June of 2009, 
an analysis of mine ventilation emissions was prepared for Arch Coal and revealed that the ratio 
of regulated VOC emissions to methane emissions was around 0.007 (low value of 0.007677 and 
a high value of 0.007913).  Although the ratio of VOC/methane is low, because of the high 
volume of methane releases, the total VOC emissions have the potential to be significant. 

                     
288  See EPA, “Ozone Basics,” website available at https://www.epa.gov/ozone-pollution/ozone-
basics#what (last visited July 24, 2017).  
289  See Lease Modifications SDEIS at 94. 
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Recognizing this, the Colorado Air Pollution Control Division calculated the likely VOC 
emissions from several Colorado mines, including West Elk.  Based on total methane emissions 
reported to the EPA in 2012, the Division estimated that total VOC emissions from West Elk 
were as high as 321 tons/year, and that emissions exceeded several permitting thresholds, 
including state construction permitting thresholds (5 tons/year), Clean Air Act Title V Operating 
Permit thresholds (100 tons/year), and Prevention of Significant Deterioration (PSD) thresholds 
(250 tons/year).290  The table and chart below, which are from the Air Pollution Control 
Division’s own records, show the analysis of VOC emissions from the West Elk coal mine 
(highlighted in table) and comparisons with regulatory thresholds.291   

Estimated VOC emissions using 2012 CH4 data (in US short tons): 

 2012 Total 
CH4 

reported to 
EPA 

VOC by 
MCC 
#0851 

Sample 
(0.007677)*

VOC by 
MCC 
#0840 

Sample 
(0.007913)* 

VOC by 
2/20/14 
Oxbow 
Sample 

(0.005216)* 

VOC by 
8/11/14 
Oxbow 
Sample 

(0.006048)*
Oxbow –Elk 
Creek** 

51,574.5 
395.9 408.1 269.0 

311.9

MCC – West 
Elk** 

40,672.4 
312.2 321.8 212.1 

246.0

Bowie No. 2** 14,623.5 112.3 115.7 76.3 88.4
McClane Canyon   1,080.9 8.3 8.6 5.6 6.5
Twentymile      755.7 5.8 6.0 3.9 4.6
Blue Mt Energy      341.1 2.6 2.7 1.8 2.1
Sage Creek          0 0 0 0 0

Shaded boxes indicate values from samples taken at respective mines 
*Parenthetical values in top row represent VOC:Methane ratios calculated for each sample 
**These three mines are in close geographic proximity and are considered ‘gassy’ mines. 
 

                     
290  See Memo from B. Cappa, Air Pollution Control Division, to P. Carr, Air Pollution Control 
Division, “Coal mine VOC emissions – progress overview and summary of emissions 
data”(Sept. 26, 2014, updated Jan. 7, 2015), attached as Ex. 57. 
291  Id. at 4.  
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Even using 2015 methane emissions data reported to the EPA by Arch Coal, total VOC 
emissions from the West Elk mine continues to exceed regulatory thresholds.  At West Elk, 
emissions still are exceeding state permitting thresholds and at West Elk, emissions are still 
exceeding state reporting and permitting thresholds and Title V Operating Permit thresholds. 

Estimated VOC emissions using 2015 Methane data (in US short tons):292 
 2013 Total 

Methane 
reported 
to EPA 

VOC by 
#0851 
ratio 

(0.007677)

VOC by 
#0840 
ratio 

(0.007913) 

VOC by 
2/20/14 

Oxbow Avg 
ratio 

(0.005216) 

VOC by 
8/11/14 

Oxbow Avg
ratio 

(0.006048) 
MCC – West Elk 19,404.48 148.97 153.55 101.21 117.36 

 
Based on its finding, the Colorado Air Pollution Control Division has found Arch Coal to be in 
violation of state and federal air quality requirements since at least 2012.293  What’s more, Air 
                     
292  Methane data for the West Elk mine obtained from EPA’s Facility Level Information on 
Greenhouse Gases Tool, available at 
https://ghgdata.epa.gov/ghgp/service/facilityDetail/2015?id=1010310&ds=E&et=&popup=true 
(last visited July 24, 2017).  
293  See Air Pollution Control Division Field Inspection Report, Mountain Coal Co, LLC – West 
Elk Mine (Feb. 20, 2013, revised April 4, 2013), attached as Ex. 58; Air Pollution Control 
Division (“APCD”) Field Inspection Report, Mountain Coal Co, LLC – West Elk Mine (April 
19, 2016, 2013, revised July 1, 2016), attached as Ex. 59.  
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Pollution Control Division inspectors have consistently recommended that enforcement action be 
undertaken against the West Elk mine in light of ongoing violations related to VOC emissions.  
In its most recent inspection report, the Air Division explained: 

It is ultimately the individual mine’s responsibility to accurately report emissions, 
in addition to submitting Construction Permit and Title V Operating Permit 
applications as needed. This issue was addressed in the 2012 inspection report 
stating that the Division and mines were initiating a process to obtain additional 
data and would address the issue appropriately from that point. Without any 
forthcoming data from the mines, the inspector has obtained additional testing 
data to support the original conclusion that MCC has VOC emissions above 
APEN and permit thresholds. As MCC has not acted since the 2012 inspection to 
test, report, or appropriately permit their facility, the inspector now recommends 
enforcement action to address the ongoing violations that have not been resolved 
since the 2012 inspection.294 

In spite of this, Arch has not applied for and obtained state construction permits, or any 
necessary Title V Operating Permit or PSD permit under the Clean Air Act, or even reported its 
VOC emissions.  Although the state has not undertaken an enforcement action to date, apparently 
due to political reasons, this does not mean the mines are not releasing VOC emissions, posing 
potentially significant air quality impacts, or that the West Elk mine is not violating state and 
federal air quality requirements. 

The SDEIS dismisses conducting any analysis of VOC emissions, variously claiming that current 
information regarding VOC emissions from the West Elk mine is not “accurate.”295  There is no 
basis for this assertion.  It defies all current credible information that demonstrates VOCs are 
being released at levels that exceed state and federal permitting and reporting thresholds.  In fact 
the SDEIS’s claim that “There are no established protocols for sampling nor accurately 
analyzing VOCs in mine ventilation air” is flatly incorrect. 

Furthermore, simply because the agencies may believe that current information is not accurate is 
no basis for completely refusing to analyze and assess potentially significant impacts under 
NEPA.  If anything, if the agencies objectively believe that current information is incomplete, 
then the agencies have an obligation under NEPA to gather accurate information.  As CEQ 
regulations explain, “If the incomplete information relevant to reasonably foreseeable significant 
adverse impacts is essential to a reasoned choice among alternatives and the overall costs of 
obtaining it are not exorbitant, the agency shall include the information in the environmental 
impact statement.”  40 C.F.R. § 1502.22(a). 

Here, there is no question that an understanding of VOC emissions related to methane venting 
activities is essential to a reasoned choice among alternatives.  A key consideration under NEPA 
is “[w]hether the action threatens a violation of Federal, State, or local law or requirements 
imposed for the protection of the environment.”  40 C.F.R. § 1508.27(b)(10).  Furthermore, 

                     
294  APCD Field Inspection Report (April 19, 2016, 2013, revised July 1, 2016) (Ex. 59) at 5. 
295  Lease Modifications SDEIS at 107. 
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NEPA requires that agencies consider “[t]he degree to which the proposed action affects public 
health and safety.”  40 C.F.R. § 1508.27(b)(2).  Here, if the West Elk mine is not in compliance 
with state and federal air quality requirements, then their operations are not appropriately 
preventing significant deterioration of air quality and/or protecting public health.  This means 
that the agencies’ approval of the lease modifications would fail to “protect public health and 
welfare from any actual or potential adverse effect ... notwithstanding attainment and 
maintenance of all national ambient air quality standards.”  42 U.S.C. § 7470(1).  Further, it 
means that approval of the lease modifications would violate the BLM’s duty under FLPMA to 
“provide for compliance with applicable pollution control laws, including State and Federal air, 
water, noise, or other pollution standards[,]” 43 U.S.C. § 1712(c)(8), as well as the Forest 
Service’s duty to comply with the GMUG Forest Plan, which explicitly requires the agency to 
“[c]omply with State and Federal air quality standards.”296   

Given this, if the Forest Service and BLM take the position that accurate VOC emissions data is 
lacking and/or is otherwise incomplete, then the agencies have a legal duty to gather the data and 
objectively analyze and assess it.  The agencies are allowed to forego gathering such data only if 
the costs would be “exorbitant.”  Even then, agencies must still include within an EIS a statement 
that explains that such information is incomplete or unavailable, a statement of the relevance of 
the incomplete or unavailable information, a summary of existing credible scientific evidence 
relevant to evaluating impacts, and an evaluation of such impacts based upon theoretical 
approaches or research methods.  See 40 C.F.R. § 1502.22(b).  The SEIS fails to include any 
such statement and accordingly, fails to comply with NEPA. 

The Forest Service’s failure to analyze and assess VOC emissions from methane venting 
activities means that the agencies have failed to properly analyze and assess impacts to the ozone 
NAAQS.  Although the SDEIS claims that the Colorado Air Resources Management and 
Modeling Study, or CARMMS, analyzed the impacts of mining at West Elk to ambient ozone 
concentrations, the CARMMS report did not take into account VOC emissions from methane 
venting activities.  Thus, the CARMMS report does not demonstrate that VOC emissions from 
the West Elk mine are not causing or contributing to exceedances of the ozone NAAQS or 
otherwise that these emissions are not significant under NEPA.  Accordingly, the SDEIS fails to 
take the hard look at VOC emissions that NEPA requires. 

2. The SDEIS Fails to Analyze and Assess Particulate Matter Impacts. 

The SDEIS’s analysis of the impacts of the proposed lease modifications to ambient PM10 

concentrations indicates that mining activities at the West Elk coal mine will contribute to PM10 

very near the level of the current NAAQS, which limit 24-hour concentrations to no more than 
150 micrograms/cubic meter.  The SDEIS indicates the lease modifications will contribute to 24-
hour PM10 concentrations of 147.89 micrograms/cubic meter.297  This analysis is based on a 
February 25, 2010 report prepared by Air Resource Specialists, Inc. for Mountain Coal Company 
in conjunction with an air permitting process (hereafter referred to as “2010 Air Quality 
Report”).   

                     
296  GMUG Forest Plan at III-85 
297  See Lease Modifications SDEIS at 105 (Table 3-8). 
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Although this level of impact is of significant concern, particularly given that both the BLM and 
the Forest Service fail to disclose in the SDEIS how PM10 emissions will be effectively limited to 
ensure that the NAAQS are not exceeded and/or violated, it is especially of concern given that 
the 2010 Air Quality Report only analyzed PM10 impacts in areas where it was asserted that 
public access was excluded.  The report states, “West Elk prohibits general public access within 
the facility property by means of site security measures, such as fencing, employee awareness, 
and natural topography.  As such, the property controlled by West Elk will be considered 
ambient air and receptors within the property were excluded from the model.”  2010 Air Quality 
Report at 12.  This is exceptionally confusing given that the majority of the area impacted by the 
West Elk coal mine is under public ownership and is publicly accessible.  We are hard-pressed to 
find any validity in the assertion that West Elk prohibits general public access within its mine 
area, especially by “natural topography.”  We request the Forest Service and BLM scrutinize 
whether the 2010 Air Quality Report inappropriately excluded receptors that are, in fact, publicly 
accessible, in order to assure an accurate and valid analysis and assessment of impacts to PM10 

concentrations. 

J. The SDEIS Fails To Disclose Impacts to Wildlife. 

1. The SDEIS Fails to Take A Hard Look At Direct And Indirect Impacts To 
Big Game. 

The Forest Service has failed to consider sufficiently direct, indirect and cumulative impacts to 
elk, mule deer and black bear.  Neither the analysis of the proposed lease modifications, nor 
previous analysis for the supplemental rulemaking reinstating the North Fork Coal Mining Area 
exception to the Colorado Roadless Rule, sufficiently discloses impacts to these species.  

The SDEIS is the latest missed opportunity to examine impacts in a chain that goes back to the 
development of the 2012 Colorado Roadless Rule.  For that proposal, the Forest Service stated 
that site-specific of projects in roadless forest would be addressed when project-level proposals 
were made: 

“The potential negative effects of forest fragmentation on certain wildlife and 
species were disclosed in the 2012 FEIS. Site-specific effects could be addressed at 
project level NEPA analysis if and when a proposal is received.”298  

“The most precise and effective way to account for varying wildlife values in a 
more site-specific way across the CRAs including those in the North Fork Coal 
Mining Area, is for future site-specific NEPA evaluations to address the 
conditions, resources present, and project-specific features at that time and place.  
This will continue to occur, because the 2012 Colorado Roadless Rule with or 
without the North Fork Coal Mining Area exception, does not authorize specific 
ground-disturbing activities.”299  

                     
298  CRR SDEIS at B-6. 
299  CRR FEIS E-49. 
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“Avoiding and minimizing impacts to fish and wildlife will be through these 
ongoing project evaluations . . . .”300 

With the Lease Modifications, the Forest Service has before it a project-level proposal that will 
have an on-the-ground impacts (the exploration plan) and foreseeable impacts (coal mining due 
to the lease rights the Forest Service proposes to consent to grant Arch Coal).  Yet the SDEIS 
does not live up to the agency’s prior commitments or obligations under law.  The Forest Service 
admittedly did not undertake site-specific analysis in the past, and it remains missing from this 
SDEIS.  

Concerning big game, the SDEIS states subjectively that: “The Sunset Roadless Area is not 
special with regard to any of these species.  Habitat for all of these species occurs in various 
locations within the GMUG.”301  While the Forest Service may dismiss the roadless area as not 
being “special,” that does not obviate the agency’s duty to examine and disclose direct, indirect 
and cumulative impacts to ecologically and economically important wildlife species known to 
utilize this wild habitat.  

Because site-specific effects were not considered in previous analyses, the lease modifications 
proposal at hand is decision-point at which the Forest Service must consider and mitigate 
impacts.  CEQ regulations require the Forest Service to “succinctly describe the environment of 
the area(s) to be affected or created by the alternative under consideration.”302  But the SDEIS 
does not do this, stating only that “[t]his area provides summer range for elk, mule deer, black 
bear, and mountain lion.”303  With the exception of elk, the SDEIS provides no other description 
of baseline conditions for these species, or analysis of how these species utilize the lease 
expansion area, or how they would be impacted by development, where they would go should 
development proceed, or whether the area is an important movement corridor.  Constructing the 
infrastructure for this project would disturb, and greatly reduce the effectiveness of habitat, for 
big game, and could drive these animals out of the area. 

The SDEIS posits conflicting or inaccurate information regarding elk and elk habitat found 
within the expansion area.  According to the GMUG Forest Plan, portions of the lease 
modifications are managed as Prescription 5A (big game winter range in non-forested areas).304  
In addition, CPW stated the following about the Sunset Roadless Area: 

                     
300  Id. 
301  Lease Modifications SDEIS at 606. 
302  40 C.F.R. § 1502.15. 
303  Lease Modifications SDEIS at 244. 
304  Lease Modifications SDEIS at 13, 235 (Figure 3-22). 
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This area provides calving areas and summer [range] for elk.  Provides valuable 
backcountry hunting experience with necessary harvest on public lands prior to 
elk moving to lower private lands.305 

But the SDEIS states that “The analysis area lies in elk summer range, but not within a mapped 
calving area or winter range (Figure 3-2).”306  Three different sources posit three different 
interpretations of the habitat conditions in and around the expansion area.  The Forest Service 
must explain why its analysis differs from that of the wildlife experts at CPW.  Even if there is 
no winter range or calving ground within the confines of the proposal area, these habitat types 
within the greater Sunset Roadless Area would be impacted by coal mine expansion, road 
building, increased human presence and climate change. 

The SDEIS also lacks information critical to understanding the value of the area to big game:  
maps showing the relationship between the expansion area and big game habitat.  The SDEIS 
references Figure 3-2 in relation to elk,307 but that map only shows “MDWs and disturbance 
within two miles of lease modifications,”308 not elk habitat.  Given the importance of elk, mule 
deer and black bear to Gunnison and Delta County economies, the Forest Service should provide 
habitat maps for these species.  

The SDEIS contains conflicting assertions on the “latest” data concerning elk population and 
hunting in the area. 

“CPW estimated that during the 2008 hunting season (the last for which data is 
currently available) for GMU 53 there were 2,379 total hunters, who harvested 
478 elk, a 20% success rate.  (CPW 2010).”309   

“CDPW reports that during the 2014 hunting season (the last for which data is 
currently available) for GMU 53 there were 2334 total hunters, who harvested 
446 elk, a 19% success rate.  (CDPW 2016).”310   

“Elk populations within Data Analysis Unit E-52, in which the project occurs, 
continue to be healthy.  The 2015 population estimate (the latest year of published 
data) estimated a population of 3460, compared to a desired population of 22-
2400 (CPW 2017).  In 2016, Colorado Parks and Wildlife estimated that 3521 
hunters harvested 698 elk, a success rate of 19.8%.  (CPW 2017a).”311 

                     
305  Colorado Div’n of Wildlife, Field Recommendations SW Region Area 16 for GMUGNF 
IRAs (Feb. 21, 2006), at 86, excerpts attached as Ex. 60. 
306  Lease Modifications SDEIS at 219. 
307  Lease Modifications SDEIS at 219. 
308  Lease Modifications SDEIS at 81. 
309  Lease Modifications SDEIS at 219. 
310  Lease Modifications SDEIS at 219. 
311  Lease Modifications SDEIS at 220. 
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What is the relationship between GMU-53, DAE E-52, and the expansion area?  Why have they 
been chosen as a standard?  Do they correspond to a herd or sub-population, or are the 
boundaries only for game management?  The Forest Service must address these inconsistencies 
in any subsequently prepared NEPA document. 

CPW recommended roadless designation for the Sunset area because: 

This recommendation would maintain harvest of elk at present levels.  This 
allows DOW to meet elk population management objectives.  This would also 
avoid adverse sedimentation to area streams due to vehicular use of the area.  It 
would also avoid causing an increase in game damage in the area caused by 
vehicular use on new roads pushing elk onto the adjoining private lands in the 
winter season.312 

Should the lease expansion be approved, it would negate the benefits described above, while 
likely pushing elk onto adjacent private lands (although some adjacent private lands would be 
developed under the proposed action as well).  

Mule deer summer range exists in the lease expansion area.  However, the SDEIS dismisses 
analyses with the following statement: “Deer are not a TES, Sensitive or MIS species.”313  While 
this is true, at the time of development of the GMUG Forest Plan to which this analysis tiers, 
mule deer were a TES species.  They were only removed from the TES list in 2005.314  In 
response to mule deer declines in western Colorado, in 2014 CPW released the Colorado West 
Slope Mule Deer Strategy.  Among the “strategic priorities” identified in that document was: 
“Protect habitat and mitigate development impacts.”315  Components to implementation include 
“[c]ollaborate with industry, federal and state agencies and private landowners to mitigate 
impacts of energy development.”316  It does not appear from this SDEIS that this collaboration 
has taken place in the context of coal expansion, despite the fact that the proposed action would 
increase the impacts of energy development on mule deer.  With mule deer numbers declining 
across Colorado and the West, and with mule deer habitat in and surrounding the lease expansion 
area, the Forest Service should analyze impacts to this animal. 

In developing the exemption for the North Fork Coal Mine Area, the Forest Service stated: 

                     
312  Colorado Div’n of Wildlife, Field Recommendations SW Region Area 16 for GMUGNF 
IRAs (Feb. 21, 2006) (Ex. 60), at 86-87. 
313  Lease Modifications SDEIS at 602. 
314  U.S. Forest Service, Final Decision Notice & Finding of No Significant Impact Management 
Indicator Species Forest Plan Amendment To the Land and Resource Management Plan for the 
Grand Mesa, Uncompahgre and Gunnison National Forests (May 2005), available at 
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsbdev7_003183.pdf (last viewed July 24, 
2017).  
315  Colorado Parks and Wildlife, Colorado West Slope Mule Deer Strategy (November 2014), at 
4, attached as Ex. 61. 
316  Id. 
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Mule deer herds are in decline in parts of western Colorado and are the focus of 
Colorado Parks and Wildlife’s West Slope Mule Deer Initiative.  Site-specific 
considerations for mule deer habitat needs could be addressed during project level 
NEPA if determined to be an issue warranting analyses and are beyond the scope 
of this programmatic analysis.317 

Has the Forest Service chosen not to address site-specific considerations for mule deer simply 
because it is not an MIS species?  The agency acknowledges that mule deer occupy the 
expansion area.  Mapped winter range is in close proximity to the area, and critically important 
winter range occupies the greater Upper North Fork landscape.318  Given the decline of deer 
populations, the importance of the species to local hunting economies, and clear statements in the 
Mule Deer Initiative, this should be an issue warranting analysis and disclosure.  The Forest 
Service cannot abandon the required analysis simply because mule deer are not at present an 
MIS species. 

A similar analysis should also be performed for black bears, given that the lease modification 
areas provide “summer concentration areas” for the species.319  Yet the SDEIS contains only a 
single sentence discussing bears, simply noting that the roadless area “provides summer range” 
for bears.320  Conservation Group members who visited the Lease Modifications area last month 
observed abundant, concentrated sign of bear (claw scratch marks on aspen, scat, and bedding 
sites).  Opening up this secure habitat to roads, drill pads, and noise (among other impacts) will 
disrupt this important, and well occupied, habitat, and could render feeding and denning areas 
unusable.  These impacts must be analyzed and disclosed for the Forest Service to discharge its 
NEPA responsibilities. 

2. The SDEIS Fails to Take A Hard Look At Cumulative Impacts To 
Wildlife. 

NEPA requires the Forest Service to take a hard look at the cumulative impacts on the affected 
geographic area, not just the immediate planning area.321  The Forest Service’s cumulative 
impacts analysis “must be more than perfunctory; it must provide a ‘useful analysis of the 
cumulative impacts of past, present, and future projects.’”322  The agency must, therefore, “give a 

                     
317  CRR SDEIS at B-6. 
318  See Earthjustice, Map, Mule Deer (Jan. 11, 2016), attached as Ex. 62. 
319  Earthjustice, Map, Black Bear (Jan. 11, 2016), attached as Ex. 63.  
320  Lease Modifications SDEIS at 244. 
321  See Grand Canyon Trust v. Federal Aviation Administration, 290 F.3d 399, 342 (D.C. Cir. 
2002); see also NRDC v. Hodel, 865 F.2d 288, 297-99 (D.C. Cir. 1988) (holding that agency 
violated NEPA when it considered only the effects within the planning area, rather than the 
interregional effect). 
322  Ocean Advoc. v. U.S. Army Corps of Engrs., 402 F.3d 846, 868 (9th Cir. 2005). 
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realistic evaluation of the total impacts [of the action] and cannot isolate the proposed project, 
viewing it in a vacuum.”323 

The SDEIS fails to analyze and disclose the impacts of the proposed action on wildlife, together 
with those of other actions that may interact cumulatively.  The SDEIS states that “cumulative 
impacts have been disclosed for each resource area.”324  But the SDEIS contains no such analysis 
for these important big game species.  For example, the SDEIS contains a list of “Other Actions 
Known or Proposed in the Vicinity with Potential Cumulative Effects.”325  But there is no 
discussion of the cumulative effects of these projects on big game species through loss of habitat, 
increased human presence, etc. 

CPW has noted the habitat values of the landscape in the Upper North Fork Valley and has 
repeatedly expressed concerns about cumulative effects from industrial development on wildlife 
populations associated with various BLM and Forest Service project proposals.326  Yet there is 
no discussion in the SDEIS about the cumulative effects of coal, oil and gas, and other 
development pressures on this nearby and interconnected landscape.  

                     
323  Grand Canyon Trust, 290 F.3d at 342. 
324  Lease Modifications SDEIS at 602. 
325  Lease Modifications SDEIS at 85-86. 
326  See letter of J. Wenum, CPW to T. Stranathan, BLM re: 3160 (CO-S05) (Apr. 24, 2015) at 3 
(“CPW recommends that BLM evaluate the proposed locations through a through a Master 
Development Plan or similar planning tool that provides a means to addresses the cumulative 
impacts to wildlife from all proposed oil and gas development in the area, including the Bull 
Mountain, Deadman Gulch, and Iron Point Units. . . . We are becoming increasingly concerned 
with the level of oil and gas development and potential landscape-scale impacts to wildlife 
populations and recreational hunting and fishing opportunities in the area.”) attached as Ex. 64; 
letter of J. Wenum, CPW to USDA Forest Service re: Gunnison Energy MDP (June 30, 2010) at 
1 (“The cumulative level of oil and gas development in the West Muddy Creek watershed is 
becoming a significant concern to CDOW. . . . Cumulative impacts to wildlife resources from the 
existing development patterns should be evaluated in a more comprehensive analysis of oil and 
gas development in the West Muddy Creek watershed prior to authorizing significantly expanded 
development.”), attached as Ex. 65; letter of J. Wenum, CPW to L. Broyles, Forest Service re: 
SG Interests (Aug. 10, 2012) at 3-4 (“[CPW is] becoming increasingly concerned with the level 
of development in the Muddy Creek areas and potential impacts to wildlife. . . . Mitigation to 
address the impacts to wildlife from additional oil and gas development will only be effective 
with careful landscape level planning that addresses improving and conserving habitat while 
limiting additional impacts and habitat fragmentation.”), attached as Ex. 66; letter of J. Wenum, 
CPW to T. Stranathan, BLM re: Bull Mountain Geographic Area Plan (Nov. 6, 2009) at 1 
(“CDOW is concerned with the proposed density and extent of development in the Bull 
Mountain Unit as the area provides high quality habitat for a variety of species, and contains 
important wintering habitat for big game. As you are aware, the scale of the proposed 
development is unprecedented for this relatively pristine area. Impacts to wildlife, especially 
cumulative impacts, may be far reaching.”), attached as Ex. 67. 
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The Forest Service cumulative effects analysis area is also arbitrary and ill-defined.  In some 
instances, cumulative effects analysis is based on the 37,995-acre Mount Gunnison Lynx 
Analysis Unit (LAU).327  But in other places it’s defined as 47,904 acres.328  And yet elsewhere it 
is based on GMU-53 or DAU E-52.329  Which one of these is correct?  And why is an LAU, 
GMUG or DAU the basis for analyzing cumulative impacts to wildlife besides lynx?  Is there a 
relationship between lynx habitat and the habitat needs for other wildlife species?  Elk, mule deer 
and black bear, not to mention owls, shrews and other wildlife, do not have the same habitat 
needs as lynx, so the Forest Service’s choice of a lynx analysis unit for other species of wildlife 
without explanation is arbitrary and capricious.  It is also unhelpful even to those species that 
may share habitat needs with lynx because the Forest Service has failed to provide the public or 
the decisionmaker a map of the unit.  

The SDEIS states:  “Ground disturbances are considered in applicable cumulative effects 
analysis sections.  The following analysis generally uses watershed and/or animal home ranges 
where effects can be measured.  Therefore, cumulative effects boundaries do not extend into the 
“Muddy Country” where oil and gas impacts to the ground surface would occur.”330  This, of 
course, does not apply to deer and black bear, for which the SDEIS provides no analysis at all.  
Further, it is illogical that the big game identified in the lease expansion area would be limited to 
the arbitrary boundaries of LAUs or GMUs, or that their home ranges would be coextensive with 
those boundaries, and not utilize the nearby habitat in the Muddy Country.  This assertion 
ignores the fact that development pressures are squeezing big game populations in both the 
Upper Muddy (oil and gas) and Upper North Fork (coal).  

The lease expansion area must be considered within the context of energy development actions 
in the North Fork Valley.  Considering the high degree of disturbance caused by the current level 
of human activities to wildlife species and habitat near existing transportation routes, any 
incremental increase in negative impacts, short-term or long-term, such as additional roads, 
developments, or resource extraction, will have the cumulative effect of reducing wildlife 
habitat.  As habitat is reduced, either directly or indirectly, populations of wildlife species 
become smaller in size and more isolated.  The SDEIS’s failure to even consider cumulative 
impacts, with the exception of air quality impacts, from nearby energy development projects is 
baffling.  

In the context of impacts to elk, the Forest Service states: “Travel management in the cumulative 
effects area is under analysis at this time and may result in long-term changes in open road or 
trail use within the analysis area, depending upon that decision.”331  But the travel management 
decision for the Gunnison National Forest was completed in 2010, so it is unlikely to be “under 

                     
327  Lease Modifications SDEIS at 189. 
328  Lease Modifications SDEIS at 169. 
329  Lease Modifications SDEIS at 240. 
330  Lease Modifications SDEIS at 86. 
331  Lease Modifications SDEIS at 222. 
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analysis” as the SDEIS states.332  The Forest Service must address transportation impacts based 
on current data, not stale information more than seven years old.  It appears that the agency may 
have cut-and-pasted old statements from previous planning documents that were written years 
ago, rather than taking the hard look at the effects that this coal expansion may have.  

We also do not understand the Forest Service statement addressing potential impacts to elk: 
“Actions taken in this project are unlikely to interact substantially with other recreational, 
grazing, or special use actions as described in the cumulative effects table.”333  It is unclear 
which table this refers to.  This may be a reference to Table 3-25 (“Vegetation management 
within the cumulative effects area since 2000”), but this table fails to address ongoing actions 
(including any action for which implementation began after 2011), reasonably foreseeable 
actions (like B-Seam mining), or recreation, livestock, or special use actions.334  Without 
providing a complete picture of cumulative effects, and without identifying the complete suite of 
“other actions,” the Forest Service cannot have taken the hard look at cumulative impacts that 
NEPA requires. 

3. The SDEIS Fails To Disclose Impacts to Sensitive Wildlife And Plants. 

The SDEIS fails to take the required hard look a sensitive wildlife and plants.  The SDEIS 
contains data about many wildlife species, and generally discloses the raw amount of habitat (in 
acres) that will be eliminated for roads and exploration and (in some cases) MDW pads.  
However, merely compiling the number of acres of habitat to be eliminated does not address the 
potential for the exploration plan and later MDW development to fragment habitat over the broad 
1700 acre that is slated for development.  Nor does it address that the noise and activity that 
accompany road construction, road use by heavy machinery, the scraping of drilling pads and the 
operation of drill rigs for months in the summer.   

For example, for the boreal owl the SDEIS notes that exploration will result in loss of habitat 
across 2.59 acres, and lease development will result in a loss of 7 acres of habitat.  The SDEIS 
contains no analysis of impacts from noise or habitat fragmentation over the 1,700 acre area.335  
For most species, including the pine marten, the analysis looks only at the amount of habitat 
destroyed, and not whether the location of that habitat destruction is significant.  The SDEIS 
nowhere identifies wildlife corridors that may be impacted, or looks at the Lease Modifications 
area as a whole to address how criss-crossing the area with roads and pads will effectively carve 
up what is now intact wildlife habitat. 

                     
332  See Lease Modifications SDEIS at 302 (cited the Gunnison NF travel plan, signed June 28, 
2010); see also https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5182945.pdf 
(Record of Decision for Gunnison NF travel plan). 
333  Lease Modifications SDEIS at 222. 
334  See Lease Modifications SDEIS at 182. 
335  Lease Modifications SDEIS at 204. 
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The Lease Modifications area may also include the Colorado tansy-aster.  “Occurrences of this 
species have not been documented in the project area but its habitat is likely to occur.”336  The 
SDEIS states that for the exploration plan no effects “are expected.”337  But the analysis also 
states: “At [the] time surface activities might be proposed, appropriate populations or habitats 
will be surveyed on a site-specific basis prior to ground disturbance.”338  That time is now 
because the proposed action here is to approve the exploration plan with its nearly 5 miles of 
road and 22 acres of cleared habitat.  The Forest Service must conduct surveys now, and disclose 
survey results in any subsequently prepared NEPA analysis. 

K. The SDEIS Fails To Properly Disclose Impacts To Streams And Wetlands. 

The SDEIS omits important information, and contains contradictory statements and errors 
concerning streams and wetlands.  Any subsequently prepared NEPA document must correct 
address and correct these errors. 

The SDEIS contains contradictory information concerning the existence of wetlands – 
specifically ponds – in the area.  For example, the SDEIS states that “[t]here are no mapped 
lakes, ponds or wetlands in the lease modifications area.”339  The SDEIS also relies on the 
alleged lack of wetlands in the area to predict no impacts to certain species of wildlife.340   

These statements are contradicted by USGS maps included in the document displaying a number 
of ponds including: 3 in section 23 and 7 in section 14.341  None of these ponds are identified as 
stock ponds.342  The SDEIS also states: “Riparian areas, wetlands, and ponds occur in and near 
the project area,”343 and that “the project area … has abundant surface water at higher 
elevations.”344  The Forest Service must correct the statements alleging no lakes, ponds or 
wetlands occur in the area. 

The SDEIS also contains contradictory information about the existence of perennial streams.  
USGS maps display Horse and South Prong Creeks as containing perennial stretches within the 

                     
336  Lease Modifications SDEIS at 216. 
337  Lease Modifications SDEIS at 217. 
338  Lease Modifications SDEIS at 216. 
339  Lease Modifications SDEIS at 152.  See also id. at 617 (“The ponds within the lease 
modifications are stock ponds not beaver ponds and the effects on those are disclosed ….”). 
340  Lease Modifications SDEIS at 211 (“The lack of wetlands will prevent impacts from siltation 
and fuel spills on the northern leopard frog.”). 
341  See Lease Modifications SDEIS at 131 (Figure 3-14); id. at 154 (Figure 3-18). 
342  Figure 3-18 (Lease Modifications SDEIS at 154) identifies stock ponds; none of the 3 ponds 
in section 23 and 7 ponds in section 14 are labeled as stock ponds on Figure 3-18. 
343  Lease Modifications SDEIS at 156 (emphasis added). 
344  Lease Modifications SDEIS at 212. 
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lease modifications area.345  At the same time, the SDEIS avers that “South Prong Creek and 
Horse Creek, as reported by MCC data, are ephemeral and flow only in response to spring runoff 
conditions and storm events.”346 

The SDEIS also omits critical information that would help inform the public and the 
decisionmakers concerning the potential impacts of the proposed action.  For example, the BLM 
environmental assessment prepared for the exploration plan in 2013 specifically identified 
stream crossings in the proposed plan to provide a better understanding of the potential impacts 
to riparian areas and habitats.347  The SDEIS contains no such map.  Nor does the SDEIS identify 
stream crossing for Alternative 4, which would permit no road construction in lease C-1362.  
Any subsequently prepared NEPA document should contain maps identifying stream crossing 
for both alternatives.   

Further, the SDEIS fails to contain a map identifying wetlands or riparian areas (aside from 
streams and ponds).  Any subsequently prepared NEPA document should contain maps 
displaying such areas so that the decisionmakers and the public can understand whether the 
Forest Service is correct that all “wetlands have been avoided by road and drill pad locations.”348  
Given the number of stream crossings depicted on BLM’s 2013 map, statements that wetlands 
“have been avoided” appear questionable. 

L. The Forest Service Must Disclose Impacts Of Cross Country Motorized Use. 

The Forest Service must clarify the extent to which cross-country motorized activity, presumably 
in addition to road construction and on-road vehicle use, is foreseeable and/or approved by this 
proposal, and what type of activity that might be, and how it would impact all resources.  The 
SDEIS in several locations indicates that such activities are foreseeable.349  If such access may 

                     
345  Lease Modifications SDEIS at 154 (Figure 3-18). 
346  Lease Modifications SDEIS at 152.  See also id. at 218 (“As there are only intermittent 
streams in the analysis area there are no management indicator fish with suitable habitat present 
and therefore will not be discussed.”). 
347  See BLM,  Environmental Assessment, Sunset Trail Area Coal Exploration Plan, DOI-BLM-
CO-S050-2013-0027 EA (June 2013) at 5, attached as Ex. 68. 
348  Lease Modifications SDEIS at 160. 
349  See Lease Modifications SDEIS at 265 (in analysis of visual impacts, stating: “Post-lease 
surface disturbance that may be visible includes cross-country motorized access ….  Post-lease 
surface use of approximately 72 acres (66 acres on COC-1362, and 6 on COC-67232) could 
occur over the life of the lease modifications as a result of cross-country motorized access” 
among other activities (emphasis added)); id. at 229 (in analysis of range resources, stating: “As 
it is unknown where the MDWs and temporary roads or cross-country motorized access would 
occur ….” (emphasis added)); id. at 141 (in analysis of geology resources, stating: “Through 
compliance with lease stipulations attached to the lease modification, future surface operations 
(e.g. methane drainage and exploration, construction and use of cross-country motorized access, 
or roads and drill pads) should not impact steep slopes or areas of geologic instability.” 
(emphasis added)). 
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occur, the Forest Service must also disclose the potential impacts of such access on all 
resources.350   

M. The Forest Service Fails To Take A Hard Look At The Impacts To Heritage 
Resources. 

The SDEIS asserts that there would be no impact to cultural resources under either action 
alternative, although it admits that additional surveys would be necessary for relocated roads 
under Alternative 4.351  Without survey data in hand, it is difficult to understand how the SDIES 
can conclude no impacts would occur.  The Forest Service should complete cultural resources 
surveys of the lands likely to be impacted by roads and drill pads under Alternative 4 so that a 
fair comparison of the alternatives can be made.   

N. The Forest Service Fails To Take A Hard Look At The Impacts Of 
Subsidence. 

The Forest Service fails to provide the decisionmaker or the public with the data necessary to 
understand the potential impacts of subsidence caused by underground coal mining.   

The SDEIS discloses that subsidence may impact surface resources, including: 

-  topography.  “Previous mining subsidence in the general vicinity has created landslides 
and rockfalls on the edges of ridges and cliffs.  Some of these geologic instabilities are 
small scale features, affecting less than 100 cubic yards, but others can be large scale, 
affecting thousands of cubic yards of material.”352  “Subsidence may affect escarpments 
or marginally stable formations by inducing movement, tilt, or fracturing possibly 
resulting in rockfall and debris flows, or landslides.”353  ” 

- surface water.  “Subsidence has the potential to affect surface water channels and basins 
and could result in increased rates of erosion.”354  

The Forest Service understands how subsidence works – it occurs over top of mined areas, 
influenced by an “angle of draw” – and so can predict where subsidence will occur based on the 

                     
350  It is possible that this language in the Lease Modifications SDEIS is a remnant from the 2012 
Lease Modifications FEIS, which addressed an alternative assuming that the Colorado Roadless 
Rule North Fork coal mining exception would not be in place.  If so, the Forest Service may be 
able to delete these references to cross-country vehicle use. 
351  Lease Modifications SDEIS at 74. 
352  Lease Modifications SDEIS at 132; see also id. at 134 (same); 137 (making similar 
statement). 
353  Lease Modifications SDEIS at 156.   
354  Lease Modifications SDEIS at 146; see also id. at 160 (same).   
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likely location of underground mining.355  Further, the Forest Service appears to know where that 
mining (and hence subsidence) is likely to occur because it carefully calculates the total area 
likely to be impacted by subsidence in various alternatives.356 

But the SDEIS fails to provide the public or the decisionmaker the most basic tool to understand 
the potential to impact topography, surface water and other values: a map showing the location 
of predicted subsidence.  It is possible for the Forest Service to prepare such maps; indeed the 
agency did so in 2012 for each of the proposed alternatives analyzed in the Final EIS for the 
Lease Modifications.357 

The Forest Service, however, cannot rely on its 2012 maps because Arch has modified its plans 
for mining.  Specifically, Arch encountered underground faults the necessitate moving its coal 
panels, which will result in the mining of less coal under the private lands to the west of the 
Lease Modifications.358  The change in alignment of the underground coal panels led the Forest 
Service to predict a different extent of subsidence under the proposed action today than under the 
2012 proposed action.  See Table 2 below. 

  

                     
355  See Lease Modifications SDEIS at 160 (“Subsidence resulting from longwall mining can be 
expected anywhere above or within the angle of draw of fully extracted longwall panels”); id. at 
156 (“Measurable subsidence effects for the modification area are expected to attenuate within 
250 feet from the edge of the longwall panels (assuming a 25 degree angle of draw).”). 
356  See Lease Modifications SDEIS at 132 (for Alternative 3, stating: “If the tracts are leased, 
subsequent underground longwall mining would cause approximately 1,050 acres of subsidence 
(~500 acres from mining COC-1362, ~150 acres from mining COC-67232, and ~400 acres from 
mining adjacent reserves in existing federal leases and adjacent private lands if they are mineable 
due to the presence of geologic faults).”); id. at 133-34 (for Alternative for, stating: “If the tracts 
are leased, subsequent underground longwall mining would cause approximately 950 acres of 
subsidence (~550 acres from mining COC-1362, and ~400 acres from mining adjacent reserves 
in existing federal leases and adjacent private lands).”); id. at 87 (“This RFMP for the lease 
modifications assumes the coal in the E seam would be extracted from portions of five longwall 
panels trending northwest-southeast.  The panels in the lease modifications would include the 
start lines and the first few thousand feet of five panels that would extend west off the NFS lands 
and into coal reserves under private land (i.e., mining in a southeast to northwest direction). The 
mining would “retreat” to the main entries of the mine.”). 
357  Forest Service 2012 Subsidence Maps (Ex. 51). 
358  See Lease Modifications SDEIS at 415 (“BLM has updated their GER/MER in 2016 as 
geologic faulting has become evident that would reduce mineability of fee lands.”); id. at 654 
(“Coal panel alignment has shifted because of underground conditions on parent leases”). 
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Table 2.  Predicted Subsidence Area by Alternative, 2012 and 2016 

 Subsidence, Adjacent 
Federal & Private 

Lands 

Subsidence, Lease 
Mod. 1362 

Subsidence, Lease 
Mod. 67232 

Total 
Predicted 

Subsidence 

2012 Proposed 
Action (Alt. 3)1 

~400 acres ~950 acres ~150 acres 1,500 acres 

2016 Proposed 
Action (Alt. 3)2 ~400 acres ~500 acres ~150 acres 1,050 acres 

2016 Alt. 43 ~400 acres ~550 acres 0 acres 950 acres 

1 2012 Lease Modifications FEIS at 90. 
2 Lease Modifications SDEIS at 132. 
3 Lease Modifications SDEIS at 134. 

These figures demonstrate that the location and extent of subsidence has changed since 2012, 
and that it differs between the action alternatives for the Lease Modifications.  But the SDEIS 
fails to disclose where this subsidence will occur, so it is impossible to understand whether there 
are significant differences between the slopes and water courses that may be impacted.   

These figures raise questions as well.  The Forest predicts a smaller area of subsidence than it did 
in 2012, although the volume of coal mined is not proportionally as small.  The 2012 FEIS 
predicted approximately 1,500 acres of subsidence as a result of mining 19 million tons of coal, 
including 5.6 million tons of private coal.359  But the 2017 SDEIS predicts 1,050 acres of 
subsidence (a 30% reduction in area), although 17.6 million tons of coal will be mined (a 7% 
reduction in coal tonnage).360  The SDEIS also does not explain why the extent subsidence 
related to lease modification COC-1362 increases 10% under Alternative 4, though the tonnage 
mined from that lease is reduced by 3%.361 

To address these issues, any subsequently prepared NEPA document must: (1) map the area of 
predicted subsidence for each alternative, and disclose that information to the public; (2) explain 
the large reduction in lands impacted by subsidence under the 2017 proposed action compared to 
the 2012 proposed action, given the relatively modest reduction in coal volume; (3) explain the 
inconsistencies between Alternatives 3 and 4 in terms of the tonnage mined and subsidence 
related to lease COC-1362. 

The lack of maps displaying the location of predicted subsidence also makes it difficult to 
understand and verify statements made in the SDEIS.  For example, the Forest Service states that 
while landslides and rockfalls have occurred in previously mined areas, “because of the more 
subtle topography in the proposed modifications, large scale rock fall events are not 

                     
359  2012 Lease Modifications FEIS at 54-55 (coal production estimate). 
360  Lease Modifications SDEIS at 91 (coal production estimate). 
361  Lease Modifications SDEIS at 91 (coal production estimate). 
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anticipated.”362  Lease modification COC-67232 is actually directly adjacent to the most 
dramatic and steep topography in the area, the slump at the head of Deep Creek.  The SDEIS’s 
statement about “subtle” topography is questionable if subsidence may occur near that feature. 

The Forest Service should also consider a stipulation to require Arch Coal to site undergrounds 
operations to avoid unstable terrain.  Currently, the SDEIS contains stipulations for surface 
developments to avoid certain steep slopes, while providing only that the lease-holder may 
mitigate impacts later should subsidence damage surface resources.363 

The SDEIS also should provide additional data concerning cumulative impacts of subsidence.  
The SDEIS fails to quantify or estimate the potential for subsidence from mining in the B-Seam, 
stating only that “[a]dditional subsidence … may occur.”364  Nor does the SDEIS disclose the 
acreage of lands already subject to subsidence on MCC’s already mined leases.  To take the 
required hard look, the Forest Service must estimate subsidence from prior and foreseeable 
future mining. 

Finally, the Forest Service must not wait until after the NEPA process is complete to gather 
information about potential damage from subsidence.  The SDEIS states: “Subsidence may affect 
escarpments or marginally stable formations by inducing movement, tilt, or fracturing possibly 
resulting in rockfall and debris flows, or landslides.  The West Elk Mine is currently using pre-
mining survey data to assess this potential.”365  This is exactly the type of information that 
decisionmakers and the public should have before a decision is made.  To take the required hard 
look, surveys should be completed so that the data can be included in any subsequently prepared 
NEPA document on the Lease Modifications proposal. 

O. The Forest Service Analysis Of Carbon Sequestration Impact Is Flawed. 

The SDEIS’s analysis of carbon sequestration impacts is flawed because it is based on old 
studies and incorrect assumptions.  While the SDEIS refers to numerous studies on the issue, all 
of them are five years old or older.366  The Forest Service should survey the literature in this 
quickly-evolving field which the SDEIS admits is a “relatively new public issue.”367 

Further, much of the analysis presented appears to assume that the proposed action is a timber 
sale, given that it predicts the potential for negative carbon impacts from the “no action” 
alternative.  For example, the SDEIS states that the result of not undertaking the Lease 
Modifications “can be a net carbon impact if the timber is replaced in the marketplace with 
higher carbon source products such as steel or concrete.”368  The SDEIS also states that the “no 
                     
362  Lease Modifications SDEIS at 132; 134; see also id. at 137 (making similar statement). 
363  Lease Modifications SDEIS at 33-35. 
364  Lease Modifications SDEIS at 135. 
365  Lease Modifications SDEIS at 156 (emphasis added). 
366  See Lease Modifications SDEIS at 170, 172, 175. 
367  Lease Modifications SDEIS at 170. 
368  Lease Modifications SDEIS at 172. 
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action” alternative will leave “areas of forest densely stocked, … maintain[ing] an elevated risk 
of carbon loss due to disturbance,” an outcome that exploring, and drilling methane vents will 
allegedly change, and that the “no action” alternative “foregoes such climate change adaptation 
actions.”369  But neither the purpose nor the effect of the proposed action is to modify the forest 
to make it more resilient to climate change.  No action – not leasing the area for coal – would 
still permit the Forest Service to manage the forest for carbon sequestration or forest 
management through whatever treatment is permitted under the Colorado Roadless Rule.   

And despite the SDEIS’s assertions to the contrary, the Lease Modifications are unlikely to result 
in a significant portion of wood products being created from road and pad construction.370 

To take the hard look at carbon sequestration effects that NEPA requires, the Forest Service 
should correct these errors and omissions in any subsequently prepared NEPA document. 

P. The Forest Service Failed To Take A Hard Look At The Lease Modifications 
And Exploration Plan’s Impacts To Recreation. 

The U.S. District Court for the District of Colorado set aside the 2013 exploration plan in part 
because the Forest Service and BLM failed to disclose the plan’s impact on recreational values, 
including on the two trails in the area (Sunset Trail and Trail 8152).  High Country, 52 F. Supp. 
3d at 1199.  The Forest Service’s attempt to disclose the current exploration plan’s impact on 
recreation, however, fails to remedy the errors reversed by the court. 

For example, the Forest Service fails to address the impacts of the proposed exploration plan on 
Trail 8152.  Trail 8152 is a beacon to recreationists because it appears on numerous maps – 
including at least half a dozen maps in the SDEIS.371  It is also displayed on USGS topo maps 
over several decades, the kind of maps used by hikers and hunters.372  Yet the SDEIS disclaims 
any impacts to the trail, denying its existence altogether.   

To our knowledge, there is not currently and has never been a Trail 8152.  The 
mapped location from previous analysis coincides with a livestock allotment 
pasture boundary fence which was abandoned from use in the 1960’s when 
pasture boundaries were revised.  While the alignment was likely cleared prior to 
fence construction, we have no records that the Forest Service constructed a trail 
there, and while the forest is generally open to cross-country foot and horse travel, 

                     
369  Lease Modifications SDEIS at 172. 
370  See Lease Modifications SDEIS at 175 (“A portion of the carbon removed would remain 
stored for a period of time in wood products); id. (wood products made available by the proposed 
action will “contribut[e] other multiple-use goods and services.”). 
371  Lease Modifications SDEIS at 32 (Figure 2-1); 46 (Figure 2-2); 53 (Figure 2-3); 79 (Figure 
3-1); 131 (Figure 3-14); 250 (Figure 3-25) (apparently identifying the dashed line as “GMUG 
Forest Trail”). 
372  See USGS, Minnesota Pass, Colo. quadrangle (1964, photorevised 1979); USGS, Minnesota 
Pass, Colo. quadrangle (2001).  Both maps are available at 
http://historicalmaps.arcgis.com/usgs/. 
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we do not encourage or discourage its use.  Our INFRA database records show 
“8152” as a drift fence in that location.373 

Members of Conservation Groups have visited the area over the years and have never seen a 
fence in the area, but have found and followed a trail there.  Given the rough, wild nature of the 
area’s terrain – it is steep in places and thick with underbrush and downed trees – the trail makes 
travel in some sections of the roadless area much easier.  It is thus exactly the type of feature 
likely to be sought and used by recreationists. 

The SDEIS downplays the fact that there is actually a footpath on the ground: “While you might 
be able to follow [Trail 8152], as with any other stock or game trail, that does not make it a 
recreational feature and foot traffic is allowed in any area of the forest not specifically closed.”374  
The Forest Service has it precisely backward.  The fact that the route is mapped, and that it can 
in places be found and followed on the ground is one factor that attracts visitor use in the area, 
regardless of how the agency labels the trail in its database.  The Forest Service had a duty to 
recognize this fact, and disclose that the exploration plan would develop road on the path for 
hundreds of yards, and drop a drilling pad directly on top of it and another next to it.375  Because 
the Forest Service failed to address impact on the route, whatever the agency chooses to call it, 
its analysis failed to take the hard look NEPA requires at the exploration plan’s impacts to 
recreation. 

The Forest Service makes similar errors concerning potential impacts to Sunset Trail, alleging 
that simply because there will be no construction directly on the trail, there will be no impacts.376  
This ignores the fact that there will be noise, dust, and light pollution, that wildlife will be driven 
from the area, and that these impacts will persist as MDW construction (which the Forest Service 
states “generally” occurs on exploration routes and pads) will occur in following years.  This is 
not the hard look NEPA requires. 

The SDEIS also attempts to downplay impacts to recreation generally, alleging that the condition 
of the heavily-roaded landscape will not harm recreationists because: “Post-lease operations 
would be virtually the same that recreationists have encountered in adjacent areas to the north 
and east for over 15 years.”377  This is exactly the problem.  Recreationists have encountered and 
been dismayed and sought to avoid the heavily altered landscape, and value the Sunset Trail and 
roadless area precisely because it is currently free of such impacts, an oasis of wildness in an 
otherwise heavily impacted landscape.  And while the SDEIS alleges that the area “is not favored 
by hunters,” and “not a destination for primitive … recreation,”378 that contradicts the experience 
                     
373  Lease Modifications SDEIS at 628. 
374  Lease Modifications SDEIS at 657.   
375  Lease Modifications SDEIS at 46 (Figure 2-2). 
376  Lease Modifications SDEIS at 237 (“Even if exploration is near (~200+ feet) to an alignment 
of the non-system Sunset Trail, there would be no effect on it from exploration as there would 
not be ground disturbance of it.”).  See also id. at 628, 658 (making similar statements). 
377  Lease Modifications SDEIS at 236, 237. 
378  Lease Modifications SDEIS at 236, 248. 
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of Conservation Group members who regularly visit the area, and who have repeatedly 
encountered hunters and hunting camps in the area.  The SDEIS’s statements to the contrary are 
arbitrary. 

V. THE FOREST SERVICE’S CONSULTATION, AND THE U.S. FISH & 
WILDLIFE SERVICE’S CONCURRENCE, VIOLATE THE ENDANGERED 
SPECIES ACT. 

The Forest Service fails to comply with NEPA and the Endangered Species Act (ESA) in 
addressing the impacts of the Lease Modifications and exploration plan of the lynx and Colorado 
River fish. 

A. The Forest Service Fails To Identify The ESA Compliance Documents On 
Which It Intends To Rely. 

In scoping comments, Conservation Groups noted that the Forest Service cannot rely on years 
old Biological Assessments and Fish and Wildlife Service concurrence.379  

As a preliminary matter, the Forest Service’s failure to include the three relevant documents in 
the SDEIS’s “References Cited” section is an error, given the lynx section is substantially cut 
and pasted from the 2010 BA.380  It is unclear what documents/analysis the agency is relying on 
in total for its “may affect, but is not likely to adversely affect” conclusion because it did not 
refer to documents upon which it appears to rely.381  Because only the 2010 BA has a section III 
and Appendix 1, we assume that the Forest Service means to refer to the 2010 BA.  As pointed 
out for other agency projects, the Forest Service must provide a specific and complete list of the 
documents it relies on so the public and decisionmaker know exactly what documents these are, 
are able to review them, and have an opportunity to comment on them.382   

Regardless of which BA or BAs the Forest Service is attempting to rely on, none of them are 
sufficient for satisfying the agency’s ESA mandates due to age and/or that they are not 
sufficiently specific to the habitat included in the lease modifications.  The agency’s conclusory 
claim that “[n]one of the other past, present, or reasonably foreseeable future activities within the 
                     
379  UNITED STATES FOREST SERVICE BIOLOGICAL ASSESSMENT FOR FEDERAL COAL LEASE 

MODIFICATIONS COC-1362 & COC-67232 (Apr. 2010), attached as Ex. 69 (hereafter “2010 
BA”); UNITED STATES FOREST SERVICE RULEMAKING FOR COLORADO ROADLESS AREAS FINAL 

DRAFT ENV’TL IMPACT STATEMENT VOLUME III: APPENDICES, BIOLOGICAL ASSESSMENT 

APPENDIX G 1 (Feb. 2012), excerpts attached as Ex. 70 (hereafter “2012 BA”); Letter from 
Susan C. Linner, Colorado Field Supervisor to Brian Ferebee, Deputy Regional Forester, 
T&E/USFS/Informal (Mar. 28, 2012), attached as Ex. 71. 
380  Lease Modifications SDEIS at 295-297; compare id. at 186-193 with 2010 BA 10-16. 
381  E.g. Lease Modifications SDEIS at 187 (“The analysis area for the Biological Assessment . . 
.”); 190 (“section III of the BA (Project File) . . . Appendix 1 of the BA (Project File).”); Lease 
Modifications SDEIS at 295-297. 
382  See Letter from HCCA et al. to Scott Armentrout, Forest Supervisor, SBEADMR DEIS 
Comments 27 (July 30, 2015), attached as Ex. 72. 
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LAU are anticipated to result in lost habitat or habitat effectiveness” highlights that it has turned 
a blind eye to the factors discussed below that show consultation is needed.383  For the reasons 
below, the Forest Service’s and Fish and Wildlife Service’s concurrence that “the project ‘may 
affect, but is not likely to adversely affect’” lynx violates the ESA.384 

B. Legal Background 

The ESA is both procedural and substantive.  The ESA sets out a substantive duty for the Forest 
Service to ensure that its actions do not jeopardize the continued existence of threatened or 
endangered species or destroy or adversely modify endangered species’ designated critical 
habitat.  16 U.S.C. § 1536(a)(2).  The ESA also prohibits the “take” of threatened or endangered 
species.  16 U.S.C. § 1538(a)(1)(B) & (G).  The Forest Service’s continued ESA violations 
discussed below are based on the agency’s continued consent to the Lease Modifications while 
relying on the U.S. Fish & Wildlife Service’s (“FWS’s”) June 16, 2010 concurrence to the Forest 
Service’s April 16, 2010 Biological Assessment on the lease modifications.  

As the Forest Service has acknowledged, “[s]ection 7(a)(1) of the [ESA] requires federal 
agencies to use their authorities to further the conservation and recovery of listed species.”  2012 
BA at 1; 16 U.S.C. § 1531(c)(1).  Section 7 of the ESA requires that each federal agency (the 
“action agency”) “insure that any action authorized, funded, or carried out by such agency . . . is 
not likely to jeopardize the continued existence of any endangered species or threatened species 
or result in the destruction or adverse modification” of listed species’ designated critical habitat.  
16 U.S.C. § 1536(a)(2); see also 50 C.F.R. § 402.1(a) (implementing Section 7).  Agencies “shall 
use the best scientific and commercial data available” for this consultation.  16 U.S.C. 
§ 1536(a)(2).   

To assist action agencies in complying with this provision, Section 7 and its implementing 
regulations set out a detailed consultation process for determining the impacts of the proposed 
agency action. 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402 et seq.  When an action agency 
determines that an action it proposes to take “may affect listed species or critical habitat,” that 
agency must prepare a biological assessment (“BA”) on the effects of the action. 50 C.F.R. 
§§ 402.12; 402.14(a); 16 U.S.C. § 1536(c).  If, after preparing a BA, the agency determines that 
the proposed action is “not likely to adversely affect” any listed species or critical habitat, then 
the agency need not initiate formal consultation with the FWS. 50 C.F.R. § 402.14(b)(1).   

The process of determining whether formal consultation may be required is referred to as 
“informal consultation,” which is described in implementing regulations as follows: 

Informal consultation is [a] . . . process that includes all discussions, 
correspondence, etc., between the [FWS] and the Federal agency or the 
designated non-Federal representative, designed to assist the Federal agency in 
determining whether formal consultation or a conference is required. If during 
informal consultation it is determined by the Federal agency, with the written 

                     
383  Lease Modifications SDEIS at 190.   
384  Lease Modifications SDEIS at 193 (emphasis in original).   
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concurrence of the [FWS], that the action is not likely to adversely affect listed 
species or critical habitat, the consultation process is terminated, and no further 
action is necessary. 

50 C.F.R. § 402.13. 

To conduct ESA-compliant consultation, agencies must also analyze the “entire” agency action.  
Conner v. Burford, 848 F.2d 1441, 1452-53 (9th Cir. 1988) (citing 16 U.S.C. § 1536(b)(3)(A)); 
Ctr. for Biological Diversity v. Rumsfeld, 198 F. Supp. 2d 1139, 1155 (D. Ariz. 2002).  This 
means that a biological opinion’s (or BA’s) analysis of effects to listed species and critical 
habitat “must be coextensive with the agency action.”  Conner, 848 F.2d at 1458; Greenpeace v. 
Nat’l Marine Fisheries Serv., 80 F. Supp. 2d 1137, 1143 (W.D. Wash. 2000) (agency “must 
prepare a … biological opinion equal in scope” to action consulted upon); Rumsfeld, 198 F. 
Supp. 2d at 1156 (“breadth and scope of the analysis must be adequate to consider all the 
impacts”).  Accordingly, courts strike down biological opinions (BOs) that fail to perform a 
comprehensive analysis of the entire action, including analyses that omit key areas or impacts. 
See, e.g., Conner, 848 F.2d at 1453-54 (analysis of entire agency action for oil and gas leasing 
must also include impacts from development); Native Ecosystems Council v. Dombeck, 304 F.3d 
886, 902-03 (9th Cir. 2002) (overturning Forest Service’s Section 7 analysis because it omitted 
key geographic area affected by proposal).  Further, in designating an “action area” for analysis, 
the agency must consider “all areas to be affected directly or indirectly by the Federal Action and 
not merely the immediate area involved in the action.”  50 C.F.R. § 402.02; Native Ecosystems 
Council, 304 F.3d at 902 (emphasis added). 

The requirement that agencies must analyze the “entire” agency action “does not permit the 
incremental-step approach” of consultation because “biological opinions must be coextensive 
with the agency action.”  Southwest Ctr. for Biological Diversity v. Bartel, 470 F. Supp. 2d 1118, 
1142 (S.D. Cal. 2006) (citing Conner, 848 F.2d at 1457-48) (internal quotations and citations 
omitted); accord Rumsfeld, 198 F. Supp. 2d at 1155; Greenpeace, 80 F. Supp. 2d at 1143-44.  
“[T]he ESA requires that all impacts of agency action – both present and future effects on the 
species – be addressed in the consultation’s jeopardy analysis.”  American Rivers v. United 
States ACOE, 271 F. Supp. 2d 230, 225 (D.D.C. 2003) (emphasis in original).  

In addition, the ESA and FWS regulations require every agency to ensure that “any action [the 
agency] authorizes, funds, or carries out, in the United States or upon the high seas, is not likely 
to jeopardize the continued existence of any listed species.”  50 C.F.R. § 402.01.  The regulations 
define “action” to include any “action[] directly or indirectly causing modifications to the land, 
water, or air.”  50 C.F.R. § 402.02 (emphasis added).  The effects of the agency action which 
must be evaluated include “the direct and indirect effects of an action on the species or critical 
habitat, together with the effects of other activities that are interrelated or interdependent with 
that action.”  Id. “Indirect effects” include effects “that are caused by the proposed action and 
are later in time, but still are reasonably certain to occur.” Id. These direct and indirect effects 
must be considered together with a separate category of impacts known as “cumulative effects,” 
which are “those effects of future State or private activities, not involving Federal activities, that 
are reasonably certain to occur within the action area of the Federal action subject to 
consultation.”  Id. 
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Courts have repeatedly found that impacts are “reasonably certain to occur” – and thus must be 
analyzed under the ESA as “indirect effects” in a BA or BO – where federal actions induce 
private or off-site development.  For example, when considering the potential effects of the 
operation of a military base, a court required the U.S. Army to consider the indirect impacts 
caused by groundwater pumping required by its operation and people the base attracted to the 
area.  Rumsfeld, 198 F. Supp. at 1139.  Numerous other courts agree.  See, e.g., Fla. Key Deer v. 
Paulison, 522 F.3d 1133, 1144-45 (11th Cir. 2008) (finding FEMA’s flood insurance program 
may cause jeopardy to endangered Florida key deer by encouraging development); Nat’l Wildlife 
Fed’n v. Fed. Emergency Mgm’t Agency, 345 F. Supp. 2d 1151, 1173-74, 1176 (W.D. Wash. 
2004) (Section 7 consultation on FEMA flood insurance program must address harmful impacts 
of induced property development in flood zone because “development [was] reasonably certain 
to occur as a result of” the program, even though FEMA did not “authorize, permit, or carry out 
the actual development that causes the harm.”); Sierra Club v. U.S. Dep’t of Energy, 255 F. 
Supp. 2d 1177, 1187-89 (D. Colo. 2002) (agency consultation concerning approval of right-of-
way must address indirect impacts of a mine the construction of which was made possible by the 
right-of-way); Riverside Irr. Dist. v. Andrews, 758 F.2d 508, 512 (10th Cir. 1985) (“To require 
[an agency] to ignore the indirect effects that result from its actions would be to require it to wear 
blinders that Congress has not chosen to impose” under the ESA); Nat’l Wildlife Fed’n v. 
Coleman, 529 F.2d 359, 373 (5th Cir. 1976) (“indirect effects” of highway construction include 
“the residential and commercial development that can be expected to result from the construction 
of the highway.”). 

C. The Forest Service Fails To Comply With The ESA And NEPA Concerning 
The Canada Lynx. 

On March 24, 2000, the U.S. Fish and Wildlife Service (“FWS”) listed the Canada lynx as a 
“Threatened” species under the ESA385.  The Souther Rockies Lynx Amendment (SRLA) 
identifies that “lynx habitat generally occurs between 8,000 and 12,000 feet in elevation.  
Primary vegetation consists of Engelmann spruce, subalpine fir, aspen-conifer mix and lodgepole 
pine on spruce-fir habitat types.”386  In 2010, the Forest Service re-mapped lynx coverage using 
criteria from the SRLA “better reflecting local conditions, vegetation types, and recent 
information regarding lynx habitat use in Colorado.”387  The Mount Gunnison LAU was not one 
of the 12 LAUs that were re-delineated. 388  At the time of the SRLA and the habitat update in 
2010, conditions on the Grand Mesa, Uncompahgre, and Gunnison National Forest were 
substantially different than they are today as the extent and impact of the spruce bark beetle 
epidemic had yet to be seen.389 

                     
385  USDA FOREST SERVICE, SOUTHERN ROCKIES LYNX AMENDMENT RECORD OF DECISION 2 
(2008), excerpts attached as Ex. 73 (hereafter “SRLA”). 
386  SLRA (Ex. 73) at Attachment 1-12.   
387  Matt Vasquez, Gunnison Ranger District Wildlife Biologist, Lynx Habitat Re-Mapping and 
LAU Re-Delineation (Dec. 14, 2010), attached as Ex. 74. 
388  Id.   
389  See SRLA (Ex. 73) at 4. 



95 

The SRLA was developed to “establish management direction that conserves and promotes the 
recovery of lynx, and reduces or eliminates potential adverse effects from land management 
activities and practices on national forests in the Southern Rockies.”390  The SRLA 
acknowledges that “[f]urther section 7(a)(2) consultation will occur on future site-specific 
projects and activities if they may affect lynx.”391   

Scoping comments on this proposed project identified the need for the Forest Service to 
consult.392  These comments also pointed out that the Forest Service’s consultation must include 
direct, indirect, and cumulative effects of the federal action, including present and future effects 
of the agency’s action.393  Mere mentions of actions taking place on the ground are not the same 
as ESA required analysis and disclosure.394   

1. The Forest Service’s Own Documents State The Need For Further ESA 
Consultation And Such Consultation Must Occur At The Earliest Possible 
Time, Which Is At The Leasing Stage. 

The Forest Service has claimed that  

[f]uture projects would be subject to their own site-specific analysis, ESA Section 
7 consultation, and decision-making procedures.  Site-specific design criteria or 
mitigation measures would be incorporated into project planning and 
implementation to avoid or minimize adverse effects to threatened and 
endangered species or adverse modification of their critical habitats to the extent 
possible.395 

The time for the Forest Service to conduct such analysis is now, at the lease modification stage.  
The ESA requires that “[e]ach Federal agency shall review its actions at the earliest possible 
time to determine whether any action may affect listed species or critical habitat.”  50 C.F.R. 
§ 402.14 (emphasis added).  Congress did not create an exception to ESA compliance for when 
there may be inexact information about post-leasing activities.  Conner, 848 F.2d at 1453-54. 

The Forest Service’s use of a Reasonably Foreseeable Mine Plan (“RFMP”) and “Location of 
Exploration Activities” (Fig. 2-2) demonstrates the Forest Service’s ability to identify areas 
within the lease modifications that are fundamentally incompatible for road building, well pad 
scraping, and other related activities.  The RFMP demonstrates that the Forest Service can and 
even has made projections based on potential locations and the level of surface activities that 
                     
390  Id. at 5.   
391  Id. at 29 (emphasis added). 
392  Lease Modifications SDEIS at 607-613; Appendix G, BA for 2012 CRR (Ex. 70) at 35-37.   
393  Lease Modifications SDEIS at 607-13. 
394  E.g. Lease Modifications SDEIS at 607, 617 (stating that the BA “identifies specifically that 
mining is occurring on federal and private lands” does not equate to ESA compliance with 
procedural and substantive duties).   
395  2012 BA (Ex. 70) at 20.   
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would be associated with the coal mining under the areas subject to this lease modification.396  
Accordingly, the Forest Service can, but has refused to, determine conditions of lynx habitat 
within the lease modifications and the areas that would be affected by exploration activities, as 
well as identifying areas that must be left intact and undisturbed, including but not limited to 
areas like ridge tops, saddles, and lynx habitat connectivity, and what the broader area of 
disturbance outside the immediate footprint would be.397  The Forest Service cannot delay in its 
ESA compliance where, as here there is sufficient information to consult on the impacts the 
proposal would have on lynx and their habitat and to minimize such impacts.398  Furthermore, 
there is sufficient information for the Forest Service to evaluate whether its stipulations and other 
measures it may impose (and should impose at the lease stage to comply with the ESA) are 
sufficient to guard lynx from jeopardy given the RFMP and identification of the location of the 
lease modification parcels.399  

The failure to update consultation raises concerns that impacts to lynx have been underestimated.  
For example, the SDEIS states that “[t]his project will therefore not remove habitat permanently 
from the landscape, but will remove it in the short- and mid-term, certainly within lifetimes of 
both lynx and their primary prey.”400  Nowhere does the SDEIS identify the word “mid-term,” 
and it is also unclear exactly what is meant by short- and long-term.  The use of “mid-term” is 
particularly confusing as the impacts will certainly outlive the project, for at a minimum it takes 
years for vegetation such as suitable aspen and spruce-fir habitat to re-establish (if at all) after 
being cleared.  Accordingly, “mid-term” impacts will actually be “long-term.”  The Forest 
Service must admit as much.   

Another example is the SDEIS’s note that subsidence has occurred from coal mining in this area 
on steep and unstable ground.401  From our own on-the-ground observations of the topography 
within the lease modifications as well as review of topographic maps, it is evident that steep and 
unstable ground is present in the lease modification area.402  The SDEIS and the 2010 BA do not 
discuss such conditions.  With such conditions present, the lack of such impact disclosure that 
could easily lead to increased loss of habitat, and therefore habitat impacts, is greatly concerning.   

We also know that there is suitable habitat within the proposed project area despite the SDEIS’s 
claim that lynx mortality from lack of food or vehicles is not likely “due to the lack of suitable 

                     
396  See, e.g., Lease Modifications SDEIS at 46 (Fig. 2-2 showing location for exploration 
activities); 190 (discussing direct footprint of surface impacts, habitat loss, subsidence, well pad 
size, etc.). 
397  See 2010 BA (Ex. 69) at 7 (identifying such areas may need special constraints).   
398  See 2010 BA (Ex. 69) at 20 (seeking to delay this until after the lease modification and 
exploration plan stage).   
399  See 2010 BA (Ex. 69) at 7 and Appendix A. 
400  Lease Modifications SDEIS at 190.  
401  Lease Modifications SDEIS at 189; see also 2010 BA (Ex. 69) at 12.   
402  Lease Modifications SDEIS at 9, 43.   
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habitat in the project area.”403  For instance, Figure 2-2 clearly shows that each proposed well 
pad and road associated with exploration are squarely within evaluation habitat range for lynx 
(8,000 to 12,000 feet), as all such activities would occur above 8,000 feet.404  There is nothing in 
the SDEIS or 2010 BA that provides evidence for why such lands wholly within the Mount 
Gunnison LAU (suitable lynx habitat) and within the elevation range for lynx habitat are 
somehow not suitable.  Consequently, the information the Forest Service provides in the 2010 
BA and the SDEIS do not support the may affect but unlikely to affect conclusion the agency has 
reached, violating ESA’s Section 7 duty to ensure against jeopardy.  16 U.S.C. § 1536(a)(2).   

We also are aware that there is more recent lynx data than the 2009 Colorado Parks and Wildlife 
Report that is cited.405  Given the Forest Service cites information from 2013 to 2016 for other 
species, such as elk, birds, Western Bumblebee and Monarch Butterfly,406 and there is more 
current information for lynx, the Forest Service had an obligation to use more recent data 
regarding the lynx. 

2. Updated Consultation Is Required In Light Of Substantial Vegetation And 
Unexpected Habitat Changes Since 2010.  

The Forest Service’s reliance on the outdated 2010 consultation fails to account for significant 
changes over the last seven years across the GMUG National Forest.  The 2010 BA “anticipated 
that additional aspen stands will decline in 2010 and beyond, and that the affected aspen stands 
may constitute a much larger portion of the analysis area than they do currently.”407  Since 2010, 
the Forest Service has not only acknowledged that “rapid change in vegetation condition” has 
occurred throughout these aspen stands in the “immediate project area and across the analysis 
area” but it has also used these substantial changes as the basis for programmatic and multi-year 
timber sales and vegetation management projects.408 

                     
403  Lease Modifications SDEIS at 189 compare 2010 BA (Ex. 69) at 10 (“22,614” acres of 
“suitable habitat” are within the Mount Gunnison LAU) and Lease Modifications SDEIS at 46 
(showing nearly all lands within the lease modifications are above 8000 feet and that all 
exploration related activities would occur at or above this elevation). 
404  Lease Modifications SDEIS at 46.   
405  See E.g. Letter from HCCA et al. to Scott Armentrout (Ex. 72) at 28 (discussing the August 
2013 Interagency Lynx Conservation Assessment and Strategy and Jacobs et al. Density and 
Demography of Snowshoe Hares in Central Colorado from 2014); Lease Modifications SDEIS 
at 296.   
406  Lease Modifications SDEIS at 295-97. 
407  2010 BA (Ex. 69) at 8.   
408  Lease Modifications SDEIS at 186; e.g. USDA FOREST SERVICE, SPRUCE BEETLE EPIDEMIC 

AND ASPEN DECLINE MANAGEMENT RESPONSE, FINAL ENVIRONMENTAL IMPACT STATEMENT 20 
(May 2016) (“Given the substantial mortality of spruce-fir and aspen forests on the GMUG over 
the past decade, the need for the project is to manage forest vegetation to bring current and 
foreseeable conditions closer to desired conditions on landscapes available for active 
management.”), excerpts attached as Ex. 75 (hereafter “SBEADMR FEIS”). 



98 

As for specific amount of acres that have been affected, the Forest Service noted as of May 2016 
that “[t]he GMUG contains approximately 223,00 cumulative acres of spruce beetle mortality 
and 229,000 acres of affected aspen accumulated over the past decade, which corresponds to 
approximately 30% of the spruce-fir and aspen vegetation on the Forests.”409  As approximately 
66% of habitat structure in the North Fork Valley area are late-mid seral to late seral stands, and 
thus “considered the most susceptible to spruce beetle infestation” it is reasonably foreseeable 
that spruce bark beetle may affect or has affected lynx habitat in this area.410  The Forest Service 
also stated in this document that lynx habitat can be made unsuitable due to “natural wide spread 
mortality from spruce beetle activity.”411  Surely, such an impact is reasonably certain to occur 
and reasonably foreseeable to impact the Mount Gunnison LAU.  These impacts must be 
disclosed and analyzed in a new ESA-compliant consultation so the public and decisionmaker 
can understand the impact the proposed project will have on the Mount Gunnison LAU and what 
affect it has on the requirement that LAUs are to have 30% or less unsuitable habitat within 
them.412  Furthermore, even if impacts within the Mount Gunnison LAU differ from those in the 
rest of the GMUG, such as because there may be less tree mortality, the Forest Service and 
public need to know if such differences make this habitat even more desirable for lynx and 
therefore increases chance of jeopardy if the LAU becomes unsuitable due to coal mining related 
activities. 

Despite these acknowledged and expected wide-spread changes across aspen and spruce-fir 
cover types, the SDEIS arbitrarily uses “data as of 04 Feb 2010 . . . in this analysis to describe 
existing vegetation and habitats within the project area.”413  The Forest Service does not explain 
why it does not have more recent vegetation data or why it will not use more recent data that it 
apparently has.414  According to the SBEADMR BA, the Forest Service has and has used 
updated vegetation data through 2015.415  Data was updated through fiscal year 2015.”).  Yet, in 
the 2017 lease modification analysis, the Forest Service only dismissively notes that declining 
aspen stands have been identified in the project and analysis area as it did seven years ago.416  

                     
409  SBEADMR FEIS (Ex. 75)at v; see e.g. id. at 2.   
410  USDA FOREST SERVICE GMUG BIOLOGICAL ASSESSMENT, SPRUCE BEETLE EPIDEMIC AND 

ASPEN DECLINE MANAGEMENT RESPONSE, 57 (Jan. 12, 2016), attached as Ex. 76 (hereafter 
“SBEADMR BA”). 
411  Id. at 63-64.   
412  Lease Modifications SDEIS at 187.   
413  Lease Modifications SDEIS at 186; 2010 BA (Ex. 69) at 8.   
414  E.g. SBEADMR FEIS (Ex. 75) at 2, 7-8 (“Spruce beetle expansion on the Gunnison National 
Forest alone was 54,000 new acres affected on 79,000 active acres (USDA Forest Service 2014d, 
Forest Health Protection), rising to a cumulative total of 223,0000 affected acres to-date, or 
approximately 30% of the total spruce-fir vegetation on the GMUG.”) 10, 14, 17. 
415  SBEADMR BA (Ex. 76) at 63 (LAU unsuitable conditions defined by VEG S1 and S2 were 
“up-dated using vegetation treatment data derived from the Forest Service Activities Tracking 
System (FACTS)). 
416  Lease Modifications SDEIS at 186-193.   
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Furthermore, the Forest Service does not discuss and analyze the condition of spruce-fir and 
other habitat despite these widespread changes.  The agency’s continued reliance on the outdated 
2010 BA contravenes the ESA’s explicit requirement that agencies “shall use the best scientific 
and commercial data available” for consultation.  16 U.S.C. § 1536(a)(2). 

Given the well-known substantial vegetation changes, the Forest Service needs to fully explain 
why it believes it can rely on outdated consultation without running afoul of the ESA’s 
requirements. The Forest Service cannot, as it has attempted to do, rely on programmatic 
consultation conducted for an entirely different type of project that did not analyze the Mount 
Gunnison LAU (SBEADMR and related BA/BO).417   

The agency’s failure to consult and/or update consultation and analysis is all the more 
concerning in light of significant new information the Forest Service has regarding climate 
change impacts on the GMUG forests’ Canada lynx habitat.418  The ESA unequivocally requires 
the Forest Service to use the best scientific and commercial data when making ‘not likely to 
jeopardize’ findings.  16 U.S.C. § 1536(a)(2).  Where, as here, there is more recent data since the 
development of the 2010 BA on forest conditions as well as one of the top anthropogenic threats 
to lynx—climate change—the agency cannot satisfy its ESA duties by relying on this outdated 
document.  It is not enough that the SDEIS states that climate change is expected to affect lynx, 
the agency must analyze how climate change impacts will likely change range, distribution, and 
patterns of lynx in order to comply with the ESA and ensure that stipulations and mitigation 
measures it would require will be effective to protect the species.419 

3. Contradictions And Ambiguities In The SDEIS Must Be Corrected. 

The minimal information that is provided in the SDEIS regarding lynx and their habitat contains 
contradictions and ambiguities that call into question the agency’s assumptions that led to its 
“may affect, but is not likely to adversely affect” conclusion.420  For example, the SDEIS states 
that “Table 3-28 shows vegetation structural stages within the lease modification area,” yet this 
refers to the wrong table.421  Table 3-28 (which does not appear to have been updated since the 
2010 BA that it was copied from) provides a brief rundown of “Vegetation Management within 
the Mount Gunnison LAU Since 2000” not “vegetation structural stages within the lease 
modification area.”422  Should Table 3-27 (“Mount Gunnison Lynx Analysis Unit Existing 
Condition”) have been referenced here instead of Table 3-28, the Forest Service needs to correct 
this typographic error.  

                     
417  Lease Modifications SDEIS at 608-09. 
418  SBEADMR FEIS (Ex. 75) at 9-10, 98, 462, 482-83 (identifying climate change as one of the 
primary concerns of anthropogenic impacts on Canada lynx and their habitat).   
419  Lease Modifications SDEIS at 193.   
420  Lease Modifications SDEIS at 193.   
421  Lease Modifications SDEIS at 187. 
422  Lease Modifications SDEIS at 192; 2010 BA (Ex. 69) at 14.   



100 

The Forest Service also needs to explain what appears to be a contradiction in the Table 3-27 
footnote that the table contains “analysis updated per SBEADMR BA 7 BO, USDA 2016,” with 
its statement at the outset that this section that it used vegetation data from 2010.423   

Similarly confusing, the SDEIS states: “A new habitat model is proposed for the GMUG.  A new 
habitat model has been developed to reflect current direction in the SRLA.  An interim model 
was used to determine acres of habitat impacted under this project, as the final model was not in 
place at the time of initial analysis.”424  Because the outset of this section states that data was 
used from 2010, it is unclear whether this may be a left-over copy and pasted statement from the 
2010 BA or if the SDEIS is to be referring to a model that is currently being developed.  To the 
extent an interim habitat model was used, this needs to be provided for public review and 
analysis.  In general, to resolve confusion, the Forest Service needs to clarify what it is referring 
to for habitat models, their age/date, and disclose their contents.  To the extent the Forest Service 
is in the process of developing a new habitat model, we urge the Forest Service to use this new 
model to comply with its ESA consultation duties. 

Table 3-27 also contains an error as two asterisks were not used in this table even though below 
the table such a signal is meant to indicate: “** As it is unknown specifically where disturbance 
may occur.”425  We suggest that the Forest Service place the two asterisks were they are meant to 
be in this table or, should such a note be unnecessary, remove it from the table. 

The Forest Service must also address the potential conflict between the following two 
figures.  The SDEIS states that 2,550 acres have been treated since 2002 in the LAU.426  It also 
states that: “Past and current activities have rendered 144 acres unsuitable within the LAU over 
the last 15 years.”427  The SDEIS, however, says that “none” of the 2,550 acres occurred in lynx 
habitat.428  The Forest Service needs to clarify how many acres within the LAU (suitable lynx 
habitat) have been treated and how many acres within the LAU (suitable lynx habitat) are now 
unsuitable as a result. 

For stipulations, the SDEIS points the reader to “section III of the BA (Project File) and their 
application to specific Forest Plan objectives and guidelines for human uses project such as the 
proposed action . . . in Appendix 1 of the BA (Project File).”429  It seems this refers to the 2010 
BA, however without stating which BA with specificity it is not clear exactly what document the 
Forest Service refers to.  The Forest Service must be specific at to which document(s) it is 
referring to for the public and the decisionmaker.  The lack of clarity makes it difficult to follow 

                     
423  Lease Modifications SDEIS 186-87.   
424  Lease Modifications SDEIS at 191.   
425  Lease Modifications SDEIS at 188.   
426  Lease Modifications SDEIS at 182, 192 (note that it does not address any project in the LAU 
since 2011). 
427  Lease Modifications SDEIS 190; see also 192 (same number).  
428  Lease Modifications SDEIS at 192.   
429  Lease Modifications SDEIS at 190.   
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what stipulations and mitigations measures the Forest Service is planning to implement to reduce 
impacts on lynx.  A complete list of such measures needs to be included in the EIS as well as 
analysis and fresh consultation on their sufficiency. 

4. The Forest Service Cannot Rely On Documents Created For SBEADMR 
To Discharge Its ESA Obligations. 

In response to comments reminding the Forest Service of its duty to refresh consultation on the 
lease modifications, the Forest Service points to analysis developed for an entirely different 
programmatic project spanning the entire GMUG National Forest.430  The Forest Service cannot 
rely on this analysis. 

Inspection of the SBEADMR BA/BO reveals that even if the agency could cite to this 
completely unrelated project and its analysis to evaluate impacts of the Lease Modifications and 
exploration plan, the SBEADMR documents would be insufficient.  Much like the SBEADMR 
environmental documents and the subsequent SBEADMR Record of Decision, the SBEADMR 
BA/BO consists of high level information, such as general conditions for LAUs across the 
GMUG.431  This document does not supplant lease modification or project-level analysis and 
even states so much itself: “Lynx Analysis Units were developed on the GMUG because they 
represent the home range of a single female lynx (25-50 square miles) and therefore is the most 
appropriate [size] for project-level analysis (USDA Forest Service, 2008).”432   

The SBEADMR BA also makes it unclear how this document might be applicable to the Mount 
Gunnison LAU and this proposed project as “Colorado Roadless Areas (CRAs) are not included, 
as the limited agency capacity will be applied most effectively to conduct active management 
treatments to less controversial areas.  Treatments in CRAs would be proposed and authorized 
under separate NEPA processes.”433  As the analysis in the SBEADMR documents is tied to the 
agency’s identified SBEADMR priority treatment areas—which did not include CRAs—this 
consultation does not contain impacts analysis to the Mount Gunnison LAU or the area that 
would be affected by the proposed project.  Without information and analysis specific to the type 
and quality of habitat within the area of the Mount Gunnison LAU that overlaps with the lease 

                     
430  Lease Modifications SDEIS at 607-09.   
431  See e.g. SBEADMR BA (Ex. 76) at 42-56, 88-91.   
432  E.g. SBEADMR BA (Ex. 76) at 56 (*there appears to be a typo in this sentence of “sale” 
instead of “size”); id. at 8 (“The GMUG recognizes that a landscape-scale project analysis such 
as SBEADMR is difficult for the public to comment on and to be assured that effects are 
adequately disclosed.  Due to the adaptive nature of the proposal and in response to public 
comments on the Draft EIS, the GMUG will annually provide public notice and opportunity to 
comment on the upcoming specific set of SBEADMR treatments.”); id. at 41 (“These 
[Geographic Area Assessments] provide a way of on [sic] linking broad-scale forest assessment 
and project-level analysis.”). 
433  SBEADMR BA (Ex. 76) at 5-6; see also id. at 88-90, 95-96, 108-109 (Mount Gunnison LAU 
not included as part of the agencies impacts analysis). 
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modifications and exploration proposals or even a map showing this overlap, there is a complete 
dearth of information and analysis that compounds the agency’s failure to consult. 

Lastly, the SBEADMR BA/BO analyzed impacts from entirely different types of actions, as it 
was for a proposal to “implement multiple vegetation management actions . . . include[ing] 
silvicultural treatments and prescribed fire on beetle kill spruce stands and on aspen stands 
affected by Sudden Aspen Decline (SAD) across the GMUG NF.”434  It was these proposed 
actions—not actions from the Lease Modification (scraping roads and drilling pads that remain 
on the landscape for years before reclamation occurs) and those that would stem from its 
approval—that received consultation.   

5. The Forest Service Needs To Analyze All Areas To Be Affected Directly, 
Indirectly, And Cumulatively By The Lease Modifications And 
Subsequent Mine-Related Development. 

Scoping comments noted that the agency must analyze “all the areas to be affected directly or 
indirectly by the Federal Action and not merely the immediate area involved in the action.”435  
This standard requires the Forest Service to analyze and disclose impacts on lynx that would 
occur as a result of private land impacts stemming from the Forest Service’s approval of the 
lease modifications.436  Federal agencies may not exclude impacts on private land from their 
ESA analysis when those impacts are related to their decision.  50 C.F.R. § 402.02; Native 
Ecosystems Council, 304 F.3d at 902-03.   

The agency’s disturbance analysis, however, is still limited to direct surface disturbance at 
best.437  There is no discussion of indirect effects such as noise from road and well-pad building, 
truck traffic to and from methane drainage well-pads, the on-going loud drone from the methane 
venting process, or the fragmentation these actions may have on the LAU, all of which will 
increase the affected area beyond the direct footprint purported to be “approximately 75 total 
acres.”438  This is particularly concerning because review of the mapped lynx habitat in this area 
shows that much of the habitat consists of fingers and strips of suitable habitat.439  Roads and 

                     
434  E.g. SBEADMR BA (Ex. 76) at 4, 61 (“Analysis of the SBEADMR project to Canada lynx 
and their habitat is based on the framework and incidental take statement established by SRLA 
and supporting documents (USDA Forest Service 2008) and the Biological Opinion (BO) issued 
by Fish and Wildlife Service (USDI Fish and Wildlife Service, 2008). . . Analysis completed 
under SBEADMR builds on this analysis by examining potential effects of completing the 
maximum amount of treatment (60,000 acres commercial mechanical and 60,000 acres of non-
commercial or prescribed burning) primarily at the Lynx Analysis Unit (LAU) scale.”). 
435  Lease Modifications SDEIS at 617 (internal quotations omitted).   
436  Lease Modifications SDEIS at 607-13.   
437  Lease Modifications SDEIS at 189-191; 2010 BA (Ex. 69) at 12-14.   
438  Lease Modifications SDEIS at 190.   
439  USDA Revised Lynx Habitat Map (Mar. 2010) (showing 2009 current habitat and the 2010 
revised habitat), attached as Ex. 77.   
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well-pads could isolate otherwise suitable habitat, creating a significantly larger impact than the 
75 acres reported from such activities.  It also could eat into habitat as a result of the larger 
indirect footprint these activities have.  At a minimum, the Forest Service must provide a map 
overlaying lynx habitat in this area with the lease modifications to comply with its ESA and 
NEPA obligations.  Topographic lines on such a map will also help ensure that the public and the 
decisionmaker understand how much of the habitat would be impacted.  Such information is also 
critical for understanding cumulative impacts on the species and their habitat.  

The Forest Service’s purported reason to not consider private land impacts remains unavailing.440  
The Forest Service continues to ignore the cumulative impacts such activities have on the 
landscape and habitat.  The Forest Service must provide more than a conclusory statement for its 
reason to not consider impacts on private lands.  Overall, the Forest Service has failed to address 
the myriad of issues raised in the scoping comments regarding its failure to fully consider the 
direct, indirect, and cumulative effects of the proposed action on lynx and its continued 
survival.441   

The Forest Service’s similar effort to punt on this analysis by concluding that “[a]reas outside of 
LAUs are not considered to be lynx habitat, even though they may contain habitat components or 
stands similar to those within the LAUs” highlights the agency’s apparent attempt to avoid 
conducting ESA-compliant consultation.442  Merely because such lands may not be in an LAU 
does not allow the Forest Service to ignore, as it has done here, the direct, indirect, and 
cumulative impacts its decision would have on these private lands.   

6. The Forest Service Does Not Provide Evidence That It Will Require 
Sufficient Mitigation Measures, Stipulations, Or Other Measures That 
Support Its “May Affect But Is Not Likely To Adversely Affect” 
Determination. 

As noted above, nearly all the lands included in the lease modifications and all lands that are 
proposed for exploration activities are within suitable lynx habitat.443  The 2010 BA and the 
SDEIS do not, however, evaluate stipulations or mitigations that would reduce impacts to lynx 
and their habitat.  Instead, the 2010 BA provides voluntary measures and a table filled with 

                     
440  Lease Modifications SDEIS at 608 (“Because roads are existing and exploration has already 
occurred on private and previously leased lands, exploration would only have an effect on lynx 
habitat on NFS lands as disclosed.”).   
441  Lease Modifications SDEIS at 607-09.   
442  2010 BA (Ex. 69) at 10; Lease Modifications SDEIS at 187.   
443  Lease Modifications SDEIS at 43 (showing elevation range is 8,000 feet and above), 187 
(“The lease modification and affected surrounding private and parent leases are within the Mount 
Gunnison LAU . . .”). 
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cursory responses about why conservation measures are inapplicable or unnecessary, but lacks 
specifics as to what measures would be applied now or later.444 

The SDEIS perpetuates this failure by not providing analysis and evidence that the stipulations it 
claims will be applied would even be sufficient.445  The proposed exploration activities – with 
routes climbing ridges – demonstrate that a mere change of permissive language (“may,” “if 
possible”) to arguably mandatory language (“will”) does not fix the ESA non-compliance.  For 
example, the SDEIS claims “[n]ew permanent roads will not be built on ridge tops or in saddles, 
or in areas identified as important for lynx habitat connectivity.”446  But the Forest Service’s 
conclusion that this proposal would not be “permanent development” is suspect.447  According to 
the SRLA, permanent development is “[a]ny development that results in a loss of lynx habitat for 
at least the duration of a Forest Plan, approximately 15 years.”448  Permanent developments are 
not limited to the short list of examples that are provided with this definition as the SRLA notes 
elsewhere that mineral operations, which were not specifically noted in this list, are “permanent 
developments.”449  The Forest Service’s failure to specifically identify the timeframes it believes 
are “short-term,” “mid-term,” and “long-term” raises questions as to the efficacy of the Forest 
Service’s conclusion that “[d]evelopment is not permanent.”450  

Simply put, the Forest Service cannot hide behind the purported lack of “permanence” of the 
project, claiming these roads are only temporary, because the Lease Modifications will have 
short and long-term (permanent) impacts on this habitat.  Moreover, the Forest Service must 
provide analysis and evidence that all impacts stemming from the lease-modification will not 
jeopardize lynx regardless of the duration.  The importance of this analysis is all the more 
critical given that the exploration plan shows saddles and ridgelines within lynx habitat would be 
impacted for road and well pad development.451   

Similar problems are present with the other stipulations the Forest Service states would be 
applied.  For example, the SDEIS states that a reclamation plan for sites and facilities that 
promote the restoration of lynx habitat “will be required.”452  Where is this analysis and 
evidence?  Why is such information not being provided now, when the leases modifications and 
the exploration plan provide more than sufficient information to determine what reclamation is 

                     
444  2010 BA (Ex. 69) at 7 (“may be required,” “if possible,” “may be restricted”); 19-22 
(Attachment A).   
445  Lease Modifications SDEIS at 29-30 (using “will” in some places instead of permissive 
language).   
446  Lease Modifications SDEIS at 30.   
447  2010 BA (Ex. 69) at 19.   
448  SRLA at Attachment (Ex. 73) at 1-13.   
449  Id. at 1-2, 1-15. 
450  2010 BA (Ex. 69) at 19.  
451  Lease Modifications SDEIS at 46. 
452  Lease Modifications SDEIS at 29.   
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necessary?  The Forest Service cannot merely rely on claims that previous revegetation has been 
successful or that “[d]isturbed areas may provide foraging opportunities for some species, and 
eventual revegetation of project sites, to whichever habitat type grows back, will result in 
suitable nesting and foraging habitat for some species.”453   

Overall, without Lease Modifications-specific analysis of the habitat, and of the impacts that 
exploration and total build-out would have on lynx and their habitat, the Forest Service lacks 
sufficient information to claim that its minimal stipulations would protect the species as the ESA 
requires. 

The SRLA requires the Forest Service to “[m]aintain or restore lynx habitat connectivity in and 
between LAUs, and in linkage areas.”454  We do not find any analysis in the 2010 BA or the 
SDEIS discussing connectivity for the Mount Gunnison LAU other than the conclusory 
“[p]roject is not at a scale which precludes habitat linkage.”455  It is not enough for the Forest 
Service to assume this without providing analysis and evidence to support its assumption.  
Again, as the lynx habitat in this area contains fingers or strips of habitat, the proposed project 
could not only make thousands of acres of habitat unsuitable but also cut off connectivity 
between these fingers of suitable habitat. 

The Forest Service’s failure to specifically identify the timeframes it believes are “short-term,” 
“mid-term,” and “long-term” raises questions as to the efficacy of the Forest Service’s 
conclusion that “[d]evelopment is not permanent.”456 

The SRLA also requires that the Forest Service “[m]aintain the lynx’s natural competitive 
advantage over other predators in deep snow, by discouraging the expansion of snow-
compacting activities in lynx habitat.”457  It is not clear how limiting winter access to designated 
routes would be a sufficient measure to prevent jeopardy, given that the project “may increase 
such travel over current levels.”458  The ESA requires the Forest Service to ensure these impacts 
do not jeopardize the species; the Forest Service cannot merely accept these impacts. 

As stated above, the time for the Forest Service to apply stipulations is here at the lease stage.  
There are a number of SRLA requirements that the Forest Service has failed to undertake despite 
there being sufficient information to do so.459  Failing to provide the stipulations and/or 
mitigations now that will later be used to safeguard lynx from jeopardy violates the ESA and 
NEPA.  It is not sufficient for the Forest Service to continue to delay its application (and 

                     
453  Lease Modifications SDEIS at 228 (emphasis added).   
454  2010 BA (Ex. 69) at 19. 
455  Id.   
456  2010 BA (Ex. 69) at 19. 
457  Id. at 19.   
458  Id.; Lease Modifications SDEIS at 29. 
459  2010 BA (Ex. 69) at 21-22 (citing HUG4, 5, 9, 12, as will be “[i]ncluded in lease stipulations 
for this project” and HUO5, HUG7 to be done “at the surface development stage.”).   
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analysis) of stipulations as the SDEIS proposes to do.460  Here, surface use on the lease has been 
proposed, as demonstrated by the Exploration Plan and the information the Forest Service 
discloses in the SDEIS about this surface use.461 

The ESA requires that “[e]ach Federal agency shall review its actions at the earliest possible 
time to determine whether any action may affect listed species or critical habitat.”  50 C.F.R. § 
402.14 (emphasis added); Conner, 848 F.2d at 1452-54.  The Forest Service can and must 
provide the specific measures it will require to comply with the SRLA and the ESA.  It cannot, 
as it seeks to here, further delay. 

D. The Forest Service Fails To Comply With NEPA And The ESA Regarding 
Endangered Fish In The Upper Colorado River Basin. 

As noted in the scoping comments of High Country Conservation Advocates et al.,462 and 
acknowledged in the Lease Modifications SDEIS,463 issuance of the lease modifications will 
result in water depletions from methane drainage wells and other mining activities that will 
deplete approximately 9 acre-feet from the Gunnison River.  These depletions will adversely 
affect the four endangered fish – Colorado pikeminnow, humpback chub, bonytail, and 
razorback sucker – that rely on the Colorado River system at its flows for their survival and 
critical habitat.  As the Forest Service acknowledges, these depletions will adversely affect the 
four listed fish and their critical habitat: 

Implementation of the project may affect, and is likely to adversely affect, the 
bonytail, Colorado pikeminnow, the humpback chub, and the razorback sucker, 
due to the cumulative nature of water depletions associated with this and other 
activities in the area.  Critical habitat for the Colorado pikeminnow, razorback 
sucker, humpback chub, and bonytail chub does exist off-site in the lower 
Gunnison River, and in the Colorado River. This critical habitat could be affected 
by water depletionfrom this action (Federal Register/Vol. 59, No. 54).  This 
project may affect, and is likely to adversely affect, designated critical habitat 
for these species downstream of this project.464 

The Forest Service asserts that, despite these adverse effects, these water depletions are covered 
under two existing Biological Opinions, a 2007 Biological Opinion for Forest Service-authorized 
depletions of less than 100 acre-feet per year on the Grand Mesa-Uncompahgre-Gunnison 
National Forests, as well as a 2009 Programmatic Biological Opinion for the Bureau of 
Reclamation’s activities in the Gunnison River Basin, including operation of the Wayne N. 

                     
460  Lease Modifications SDEIS at 29 (“the following special constraints will apply if surface use 
on the lease is proposed . . . .”) (emphasis added).   
461  See, e.g., Lease Modifications SDEIS at 44-50 (describing exploration plan and providing 
maps of where these activities would occur).   
462  Conservation Groups’ Apr. 2016 Scoping Letter (Ex. 39) at 88-91. 
463  See Lease Modifications SDEIS at 31-32, 70, 311. 
464  Lease Modifications SDEIS at 311. 
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Aspinall Unit.  Because neither the 2007 Biological Opinion nor the 2009 Bureau of 
Reclamation Biological Opinion have addressed significant new information regarding threats to 
the species and the failure of the Recovery Program to offset those threats, the Forest Service 
cannot rely on either the Recovery Program or the 2007 and 2009 consultations.  

The Forest Service’s failure to consider the effects of mine- and methane well-related water 
depletions, as well as mercury and selenium releases from coal transportation, combustion, and 
waste disposal, represent a failure to take a hard look at a significant indirect and cumulative 
environmental impact of the proposed action.  Moreover, given its admission of likely adverse 
effects on the four listed species, the Forest Service must consult with the U.S. Fish and Wildlife 
Service under Section 7 of the Endangered Species Act to insure that its actions do not 
jeopardize the continued existence of the four listed fish or adversely modify their critical 
habitat.  In addition, the ESA and FWS regulations require every agency to ensure that “any 
action [the agency] authorizes, funds, or carries out, in the United States or upon the high seas, is 
not likely to jeopardize the continued existence of any listed species.”  50 C.F.R. § 402.01.  The 
regulations define “action” to include any “action[] directly or indirectly causing modifications 
to the land, water, or air.”  50 C.F.R. § 402.02 (emphasis added).  The effects of the agency 
action which must be evaluated include “the direct and indirect effects of an action on the species 
or critical habitat, together with the effects of other activities that are interrelated or 
interdependent with that action.”  Id.  “Indirect effects” include effects “that are caused by the 
proposed action and are later in time, but still are reasonably certain to occur.”  Id.  These direct 
and indirect effects must be considered together with a separate category of impacts known as 
“cumulative effects,” which are “those effects of future State or private activities, not involving 
Federal activities, that are reasonably certain to occur within the action area of the Federal action 
subject to consultation.”  Id.  Courts have repeatedly found that impacts are “reasonably certain 
to occur” – and thus must be analyzed under the ESA as “indirect effects” in a BA or BO – 
where federal actions induce private or off-site development, such as the expanded coal mining 
activities and methane drainage wells that are reasonably certain to result from lease 
modification. 

As discussed in detail below, neither of the 2007 or 2009 consultations address significant new 
information relating to the survival and recovery of the four endangered fishes, including the 
effects of climate change and drought on flows in the Gunnison River Basin, the effects of 
mercury and selenium on the endangered fish, and the ongoing decline in endangered fish 
populations and the failure of the existing Recovery Program to achieve stable recruitment or 
increase adult populations. 

The SDEIS states: 

Water depletion associated with this project would be consistent with the 
programmatic document developed for small water depletions (< 100 acre-feet per 
year) associated with numerous mineral development projects located on the 
GMUG NF (USFWS May 25, 2005, amended April 27, 2007 - #ES/GJ-6_CO-99-
F-033-CP062) and Programmatic Biological Opinion (ES/GJ-6-CO-09-F-0001 
and TAILS 65413-2009-F-0044).  At the post-leasing (permitting) stage, prior to 
the approval of the mine plan, if it is determined that development of the lease 
would result in a change in water use resulting in a surface water depletion in the 
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upper Colorado River Basin that exceeds the quantity covered in the existing 
programmatic opinion, the permitting agency must enter into consultation with 
the U.S. Fish and Wildlife Service to determine the appropriate conservation 
measures to offset the effect to these listed fishes.465 

In responding to Conservation Groups’ scoping comments regarding effects on endangered fish 
and the necessity of consultation under the Endangered Species Act, the Forest Service notes the 
existence of the 2007 GMUG Small Depletions Biological Opinion and the 2009 Bureau of 
Reclamation Gunnison Basin Biological Opinion, and notes that the Fish and Wildlife Service 
has reviewed recovery progress under the basin-wide Recovery Program, most recently in its 
2015 and 2016 Sufficient Progress Memoranda.466  The Forest Service cites the 2016 Sufficient 
Progress Memorandum to conclude that “given the USFWS’s conclusion under the 2016 Final 
Assessment, all existing PBOs are still valid because USFWS found sufficient progress toward 
avoidance of jeopardy for those species.”467 

The Forest Service’s selective quotation of the 2016 Sufficient Progress Memorandum,468 
however, ignores the multiple findings by the Fish and Wildlife Service in that document that 
fundamentally undermine the assumption that the existing recovery program is sufficient to 
avoid jeopardy and invalidate reliance on the 2007 and 2009 Biological Opinions. 

As previously noted, the Forest Service, FWS, and the courts have repeatedly confirmed that any 
water depletions within the Colorado River system jeopardize the continued existence of the 
endangered humpback chub, Colorado pikeminnow, razorback sucker, and bonytail (the four 
endangered fish).469  All four of these fish are critically endangered due chiefly to alterations in 
the historical flow regime of the Upper Colorado River and its tributaries.  Beginning in the 
1970s, the FWS determined that any water depletions would jeopardize the continued existence 
of the four endangered fish and adversely modify their critical habitat, and, as a result, adopted in 
1988 a Recovery Implementation Program (since amended) it identified as the reasonable and 
prudent alternative for avoiding jeopardy. 

Prior ESA consultation concluded that the lease modifications may affect, and are likely to 
adversely affect, the four endangered fish due to water depletions from mining-related water 
withdrawals.470  The August 2012 Lease Modification ROD stated that the Lease Modifications 

                     
465  Lease Modifications SDEIS at 311. 
466  Lease Modifications SDEIS at 619-621. 
467  Lease Modifications SDEIS at 622. 
468  U.S. Fish and Wildlife Service, Final 2015-2016 Assessment of Sufficient Progress Under 
the Upper Colorado River Endangered Fish Recovery Program in the Upper Colorado River 
Basin (Dec. 20, 2016), attached as Ex. 78 (hereafter “2016 Sufficient Progress Assessment”). 
469  See Rocky Mountain Wild v. Kornze, No. 13-01988, Mem. Op. at 16, 20 (D. Colo. Feb. 10, 
2015).  
470  See Forest Service, Record of Decision, Federal Coal Lease Modifications (Aug. 2, 2012) at 
17, attached as Ex. 79 (hereafter “2012 Lease Modifications ROD”); Letter of A. Pfister, FWS to 
C. Richmond, USFS (June 16, 2010) (hereafter “2010 FWS Concurrence Letter”), attached as 
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“may affect” and are “likely to adversely affect” the lynx and the Colorado River fishes.471  At 
that time, the Forest Service contended, and the FWS concurred, that these withdrawals would be 
covered under the Recovery Implementation Program and the GMUG programmatic BO.472  The 
GMUG small depletions BO covers small depletions related to mineral development and other 
activities, such as road construction, on the GMUG national forests.473 

The GMUG programmatic BO, by its terms, covers only total water depletions of less than 100 
acre-feet per year for the three forests, and no individual project exceeding 50 acre-feet.474  The 
GMUG programmatic BO requires reinitiation of consultation under a number of conditions, 
including failure of the Recovery Program to meet its expected population goals of 1,100 adult 
Colorado pikeminnow.475  The GMUG programmatic BO requires a review of fish populations 
and the effectiveness of recovery actions following 50,000 total acre-feet of withdrawals, or in 
2015 (last year), whichever comes first.476  The FWS’s 2016 Sufficient Progress Memorandum 
plainly shows that neither the 2007 Biological Opinion’s 1,100 adult pikeminnow threshold, nor 
the 700-adult criterion in the Service’s 2002 Recovery Plan, have been met, by a large margin.477 

The FWS previously concluded that projects meeting water depletion limits could avoid jeopardy 
under the 1999 Programmatic Biological Opinion for Recovery Program Actions in the Upper 
Colorado if project proponents sign the Recovery Agreement, and make a monetary payment 
towards recovery actions, and the Forest Service retains discretionary authority for reinitiation of 
consultation, if required.478  The FWS in 2010 concurred that the mine expansion lease 
modifications were covered by the GMUG Small Depletions BiOp based on Forest Service 
representations that water withdrawals would be limited to approximately 1 acre-foot per year 
for a period of 5 years associated with the drilling of approximately 45 methane drainage 

                                                                  
Ex. 80 at 1-2 (explaining that actions similar to the propose lease modifications for coal mining 
have resulted in water depletions and providing the Forest Service with information regarding 
same). 
471  2012 Lease Modifications ROD (Ex. 79) at 17. 
472  Id. at 17, 29; 2010 FWS Concurrence Letter (Ex. 80) at 1-2.  The Biological Assessment for 
the lease modifications addresses only Canada lynx impacts, contending that “[f]ish species are 
being analyzed separately.”  2010 Lease Modifications BA (Ex. 69) at 7. 
473  Fish and Wildlife Service, Reinitiation of Consultation for GMUG NF, No. ES/GJ-6-CO-99-
F-033-CP602 (April 27, 2007), at 1 (hereafter“2007 GMUG Programmatic BiOp”), attached as 
Ex. 81. 
474  Id. at 1. 
475  Id. at 4-7. 
476  Id. at 6. 
477  2016 Sufficient Progress Assessment (Ex. 78) at 5. 
478  Id. at 2-3. 
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wells.479  The current SDEIS, however, indicates that depletions will be approximately 9 acre-
feet per year.480 

But the most recent information available from the Recovery Program indicates that, due to a 
lack of sufficient progress in recovery, continued reliance on the GMUG programmatic BO as a 
reasonable and prudent alternative is no longer valid.  This is so because the Recovery Program’s 
2016 Sufficient Progress Memo finds that the Colorado pikeminnow is not meeting recovery 
goals: 

The current downlisting demographic criteria (see Table 1 above) for Colorado 
pikeminnow (USFWS 2002a) in the Upper Colorado River Subbasin is a self-
sustaining population of at least 700 adults maintained over a 5-year period, with 
a trend in adult point estimates that does not decline significantly. Secondarily, 
recruitment of age-6 (400-449 mm TL; Figure 3), naturally-produced fish must 
equal or exceed mean adult annual mortality (estimated to be about 20%).  The 
average of all adult estimates (1992-2015; with 2013-2015 estimates considered 
preliminary) is 596.  The average of the five most recent annual adult population 
estimates is 446 . . . .  Although the Colorado River populations appears to meet 
the trend or ‘self-sustainability’ criterion, it has not met the abundance criterion 
of “at least 700 adults” during the most recent five year period.481  

The Forest Service’s reliance on the GMUG programmatic BO is founded on that document’s 
tiering to the assumed success of the overall recovery program.  The 2015-16 population data 
make clear that not only are the explicit terms of the GMUG programmatic BO not satisfied, but 
that the overall recovery program is not achieving its anticipated goals for recovery of Colorado 
pikeminnow.  Therefore, neither the Forest Service nor FWS can rely on compliance with the 
GMUG programmatic BO, which specifies that FWS re-initiation of formal consultation under 
50 C.F.R. § 402.16 is required if “[n]ew information reveals effects of the action that may affect 
listed species or critical habitat in a manner or to an extent not considered in the Colorado River 
PBO.”482  Such new information explicitly includes “the lack of a positive population response 
by the year 2015; positive response being defined as at least 1,100 adult individual pikeminnow 
(±250) in the Colorado River.”483  The most recent five-year population average is 446, less than 
half that total, and well below the Fish and Wildlife Service’s 2002 recovery criterion of 700 
adult fish.  There has not been a positive population response, and Colorado River fish are 
experiencing effects not considered in the 2007 GMUG programmatic BO or the Colorado River 
programmatic BO.  Therefore, neither the Forest Service nor the FWS may rely on the 2007 
GMUG programmatic BO or the 2009 Bureau of Reclamation programmatic BO for ESA 

                     
479  2010 FWS Concurrence Letter (Ex. 80) at 2; see also 2012 Lease Modifications Final EIS at 
110. 
480  Lease Modifications SDEIS at 31-32. 
481  2016 Sufficient Progress Memorandum (Ex. 78) at 6 (emphasis added). 
482  2007 GMUG Small Depletions Programmatic BiOp (Ex. 81) at 3-4. 
483  Id. at 4. 
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compliance to address water depletions related to the Lease Modifications or the exploration 
plan. 

1. Significant New Information Exists Regarding Drought, Climate Change, 
and Colorado River System Flows. 

The SDEIS acknowledges that ongoing drought in the Gunnison Basin is affecting stream flows, 
but makes no effort to analyze the effect of drought and climate change on stream flows, fish 
habitat, or pollutant concentrations.  The SDEIS states that “[i]t is difficult to assess mining-
related effects of groundwater interception and withdrawal on regional water supply due to 
ongoing drought conditions in the region.  Yearly decreases in annual stream flow in both East 
Fork of Minnesota Creek and the North Fork of the Gunnison River during the period between 
2001 and 2016 document ongoing drought conditions.”484  These acknowledged drought 
conditions exacerbate the threats to the endangered fish from low flows, and have not been 
considered in the either the 2007 Small Depletions or 2009 Bureau of Reclamation Biological 
Opinions. 

The 2009 Gunnison Basin Biological Opinion does not analyze significant new information 
regarding drought, climate change and its ongoing and future reductions stream flows in the 
Gunnison Basin, which will amplify the effects of water depletions on the endangered fish and 
reduce the effectiveness of the Endangered Fish Recovery Program (e.g., by reducing the 
availability of water to supplement natural flows in dry years).  The best available scientific data 
indicate that climate change is resulting in higher temperatures in the Colorado River Basin, 
reduced snowpack, diminished runoff, and more frequent and intense droughts, which have 
already reduced and will continue to reduce stream flows in the Basin.  As shown in the attached 
literature review of publications regarding climate change effects on the Colorado River Basin, 
ample studies document these effects and predict continuing flow declines.485  

In the Colorado River basin, temperatures have increased roughly by 2° F, and “additional 
decades of warming are ‘locked in’ regardless of any behavioral changes that may or may not be 
implemented by the world’s governments”—roughly an additional 5° F of warming can be 
expected in the basin by 2050.486  Recently, researchers for the first time used historical data to 
show temperature-driven stream flow declines in the Upper Basin.  As described in the attached 
literature review: 

An empirical study of the influence of precipitation, temperature, and soil 
moisture on upper Colorado River basin streamflow over the past century found 
that warmer temperatures have already resulted in flows less than expected based 

                     
484  Lease Modifications SDEIS at 158. 
485  Wolf, Shaye Ph.D. Impacts of Climate Change on the Colorado River Basin, Center for 
Biological Diversity (March 10, 2016), attached as Ex. 82. 
486  Colorado River Research Group, Climate Change and the Colorado River: What We Already 
Know (Oct. 2016), attached as Ex. 83, available at 
http://www.coloradoriverresearchgroup.org/uploads/4/2/3/6/42362959/crrg_climate_change.pdf, 
(last viewed July 24, 2017). 
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on precipitation levels (Woodhouse et al. 2016).  Consistent with past research, 
the study found that cool season precipitation explains most of the variability in 
annual streamflow.  However, temperature was highly influential in determining 
streamflow under certain conditions.  The study concluded that “[s]ince 1988, a 
marked increase in the frequency of warm years with lower flows than expected, 
given precipitation, suggests continued warming temperatures will be an 
increasingly important influence in reducing future UCRB water supplies.”  The 
researchers warned that “streamflow forecasts run the risk of overprediction if 
warming spring and early summer temperatures are not adequately considered.”487 

The 2016 AGU study is the “first to examine the instrumental historical record to see if a 
temperature effect [on stream flows] could be detected.”488  The study’s lead author highlighted 
its significance: “If we have a warmer spring, we can anticipate that the flows will be less 
relative to the amount of snowpack[.]….  What we’re seeing is not just the future – it’s actually 
now.  That’s not something I say lightly.”489 

Another recent study has formally linked the Upper Colorado River system’s declining flows to 
warming temperatures in the region.490  The 2017 study examined historical and recent 
temperatures, precipitation, and river flows, and concluded that temperatures averaging 1.6ºF 
above normal in the Upper Basin contributed to one-third or more of the river’s 19%/year 
decline in flow from 2000 to 2014: “Fifteen years into the 21st century, the emerging reality is 
that climate change is already depleting Colorado River water supplies at the upper end of the 
range suggested by previously published projections.491  Projecting these results into the future 
based on current greenhouse gas emissions and trends, the authors concluded that “Unabated 
greenhouse gas emissions will lead to continued substantial warming, translating to 21st century 
flow reductions of 35% or more.”492 

In addition to reducing the overall amount of water in the Upper Colorado River Basin by 35% 
or more, these climate change effects would worsen effects from toxic spills by increasing the 
concentration of pollutants and toxic contaminants.  Climate change is also likely to exacerbate 
mercury and selenium pollution effects on the Colorado pikeminnow.  Mercury deposited into 
soil from coal burning and selenium will increasingly run off into streams with increased heavy 

                     
487  Id. at 2.  
488  American Geophysical Union, Colorado River Flows Reduced by Warmer Spring 
Temperatures (March 9, 2016), attached as Ex. 84, available at http://news.agu.org/press-
release/colorado-river-flows-reduced-by-warmer-spring-temperatures/ (last viewed July 24, 
2017). 
489  Id.  
490  Bradley Udall and Jonathan Overpeck, The 21st Century Colorado River Hot Drought and 
Implications for the Future, Water Resources Research 53 (2017), doi:10.1002/2016WR019638, 
attached as Ex. 85. 
491  Id. 
492  Id. 
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rainfall events.493  More frequent and severe wildfire events will result in increased charring of 
soil, releasing mercury and selenium that can wash off into streams.494  Warmer water conditions 
will hasten the conversion of mercury into toxic methylmercury.495 

Because substantial new evidence demonstrates that climate change and warming 
temperatures are reducing Colorado River stream flows and may affect the endangered 
fish and their critical habitat in a manner and to an extent not previously considered, 
agencies cannot rely on the 2007 GMUG and 2009 Gunnison Basin Biological Opinion. 

a. Persistent Drought Conditions and Increasing Water Demand Have 
Reduced Water Supply. 

Compounding this threat to the endangered fish are persistent drought conditions that have 
diminished natural flows in the Colorado River Basin and reduced water storage that is needed to 
supplement Upper Basin flows.  The period from 2000 to 2015 was the lowest 16-year period for 
natural flow in the last century, and one of the lowest 16-year periods for natural flow in the past 
1,200 years, according to paleorecords.496  As a result, water storage in the Colorado River 
system reservoirs have declined “from nearly full to about half of capacity,” and led to local 
shortages in the Upper Colorado’s sub-basins.497  The cause of this drought is only partially due 
to low precipitation: “In contrast to the more precipitation-driven current California drought, lack 
of precipitation is only partially to blame for the Colorado River runoff declines during the last 
15 years.  Instead, approximately a third, or more, of the recent Colorado River flow reduction is 
most likely a result of record-setting warmth.”498 

Further, population growth will increase water demand for agriculture and municipal uses, 
making it increasingly difficult to ensure sufficient water availability for the endangered fish, 
which rely on the release of stored water, especially in dry years.499  An ever widening gap 
between water supply and water demand is weakening the Colorado River water supply system’s 
reliability and ability to buffer the system in dry years.500  According to the U.S. Geological 
Survey, “increased water demand and declining water availability make the restoration of 

                     
493  National Wildlife Federation, Swimming Upstream: Freshwater Fish in a Warming World, 
19 (2013), attached as Ex. 86, available at http://www.nwf.org/~/media/PDFs/Global-
Warming/Reports/NWF-Swimming%20Upstream-082813-B.ashx (last viewed July 24, 2017). 
494  Id.  
495  Id.  
496  Bureau of Reclamation, Managing Water in the West: SECURE Water Act Section 9503(c) 
Report to Congress, Chapter 3, Colorado River Basin at 3-64 (2016) (Chapter 3) (hereafter 
“Bureau of Reclamation 2016”), attached as Ex. 87. 
497  Id.  
498  Udall and Overpeck (Ex. 85) at 5-6. 
499  See Bureau of Reclamation 2016 (Ex. 87) at 3-7, 3-8.  
500  Id. at 3-10, 3-12. 
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endangered fish habitat extremely challenging.”501  This growing gap between supply and 
demand in the Upper Colorado River Basin must be taken into account in a reinitiated 
consultation. 

b. Mercury and Selenium Are Adversely Impacting the Endangered 
Fish. 

New scientific information regarding (a) mercury and selenium effects on fish reproduction and 
population viability, (b) mercury and selenium concentrations in Upper Colorado River fish, (c) 
the potential for oil and gas development of the Mancos shale play to increase selenium 
pollution, and (d) the relationship between climate change and mercury and selenium toxicity all 
constitutes new information revealing that water depletions in the Gunnison Basin may have 
adverse effects not considered in the 2009 Gunnison Basin Biological Opinion.502 

Significant new research since the 2007 GMUG Biological Opinion and 2009 Gunnison 
Biological Opinion demonstrate that elevated levels of mercury in Colorado pikeminnow muscle 
tissue, including within the Upper Colorado River Basin, are at concentrations likely to cause 
reproductive and behavioral impairment to the fish.503 

Mercury is a potent neurotoxin shown to cause numerous reproductive and endocrine 
impairments in fish in laboratory experiments, including effects on production of sex hormones, 
gonadal development, egg production, spawning behavior, and spawning success.504  
Concentrations of mercury in Colorado pikeminnow in the Upper Basin are documented to be 
well in excess of the thresholds for reproductive impairment and population-level impacts.505  

                     
501  USGS, Effects of Climate Change and Land Use on Water Resources in the Upper Colorado 
River Basin, 5 (2010), attached as Ex. 88, available at 
https://pubs.usgs.gov/fs/2010/3123/pdf/FS10-3123.pdf (last viewed July 24, 2017). 
502  50 C.F.R. § 402.16(b). 
503  USFWS, Upper Colorado River Endangered Fish Recovery Program, Colorado pikeminnow 
(Ptychocheilus lucius), 5-Year Review: Summary and Evaluation 21 (2011), attached as Ex. 89 
(“[T]he recovery goal revision needs to consider the impacts of mercury. . . the majority (64 %) 
of Colorado pikeminnow may be experiencing some reproductive impairment through mercury 
exposure.”) (hereafter “Colorado Pikeminnow 5-year Review”); USFWS, Biological Opinion for 
the Four Corners Power Plant and Navajo Mine Energy Project at 76 & Table 3 (April 8, 2015), 
attached as Ex. 90 (hereafter “Four Corners Biological Opinion”). 
504  USFWS, 2014-2015 Assessment of Sufficient Progress Under the Upper Colorado River 
Endangered Fish Recovery Program in the Upper Colorado River Basin, and of Implementation 
of Action Items in the December 20, 1999, 15-Mile Reach Programmatic Biological Opinion and 
December 4, 2009, Gunnison River Basin Programmatic Biological Opinion, 10 (Oct. 7, 2015), 
attached as Ex. 91 (hereafter “2015 Sufficient Progress Assessment”). 
505  See Barb Osmundson and Joel Lusk, Field assessment of mercury exposure to Colorado 
pikeminnow within designated critical habitat (May 5, 2011), attached as Ex. 92. (hereafter 
“Osmundson & Lusk 2011”).  
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2008-2009 muscle tissue averages were 0.60 mg/Kg Hg for Colorado pikeminnow in the Upper 
Colorado basin – well above the 0.2 mg/kg threshold of concern.506 

Mercury deposition and accumulation in critical habitat is attributable to a number of local and 
global factors, including air emissions from coal-fired power plants both in the immediate region 
and around the world.507  The SDEIS makes no effort whatsoever to analyze or quantify the role 
of the Lease Modifications in coal supply, coal markets, and resulting coal combustion and 
mercury deposition.  To take the hard look NEPA requires, the Forest Service must disclose the 
mercury pollution likely to result from the Lease Modifications. 

Once mercury is deposited on land or water, it is converted into a biologically available form, 
methylmercury (MeHg) by bacteria.  Methylmercury “bioaccumulates in food chains, and 
particularly in aquatic food chains, meaning that organisms exposed to MeHg in their food can 
build up concentrations that are many times higher than ambient concentrations in the 
environment.”508  Once it accumulates, mercury is a potent neurotoxin, affecting fish in many 
ways, including brain lesions, reduced gonadal secretions, reproductive timing failures, reduced 
ability to feed, suppressed reproductive hormones, reduced egg production, reduced reproductive 
success, and transfer of mercury into developing eggs.509  Although the precise effects vary with 
relative concentrations, mercury and selenium may have synergistic toxic effects at certain 
ratios.510 

The Service has acknowledged that its recovery planning for the Colorado pikeminnow should 
be updated to reflect this new information regarding mercury:  

In addition, the recovery goal revision needs to consider the impacts of mercury. 
Beckvar et al. (2005) associated studies involving survival, growth, reproduction, 
and behavior and recommended that 0.2 mg/kg in whole fish be viewed as 
protective, while adverse biological effects are more likely at higher 
concentrations.  Based on this threshold, the majority (64 %) of Colorado 
pikeminnow may be experiencing some reproductive impairment through 
mercury exposure.  Management strategies for controlling anthropogenic mercury 
emissions are necessary as atmospheric pollution can indirectly affect this 

                     
506  See Four Corners Biological Opinion (Ex. 90) at 76 & Table 3; see generally Beckvar, N., 
T.M. Dillon, and L.B. Reads, Approaches for linking whole-body fish tissue residues of mercury 
or DDT to biological effects threshold, Environmental Toxicology and Chemistry 24:2094-2105 
(2005), attached as Ex. 93.  
507  See Four Corners Biological Opinion (Ex. 90)at 73-74; Osmundson & Lusk 2011 (Ex. 92) at 
9-10. 
508  Four Corners Biological Opinion (Ex. 90) at 73. 
509  See Lusk, Joel D., USFWS, Mercury (Hg) and Selenium (Se) in Colorado Pikeminnow and 
in Razorback Sucker from the San Juan River, 17 (2010), attached as Ex. 94, and available at 
https://www.fws.gov/southwest/sjrip/pdf/DOC_Evaluation_Hg_Se_SJR_pikeminnow%20or_raz
orback_SJRIP_BC_2010.pdf (last viewed July 24, 2017).  
510  Four Corners Biological Opinion (Ex. 90) at 103. 
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endangered species, its critical habitat, and its recovery by ambient air exposure, 
deposition into aquatic habitat and bioaccumulation in diet and in fish tissues.511 

Moreover, the Service’s 2015 Sufficient Progress Assessment for the Recovery Program 
acknowledges that population viability studies show that mercury- and selenium-related 
reproductive impairment is likely to influence population levels in the San Juan Basin,512 but no 
comparable analysis has yet been done for the higher levels of contamination present in 
Gunnison Basin fish. 

Nor do the GMUG or Gunnison Basin Biological Opinions give any consideration to the 
multiple ways in which climate change will exacerbate mercury and selenium contamination and 
toxicity.  Climate change can foreseeably be predicted to increase heavy rainfall events and 
ensuing runoff, increase pollutant concentrations due to reduced flows during low-flow periods, 
and contribute to increased methylmercury conversion due to higher temperatures. 

Selenium harms the endangered fish and other aquatic species through bioaccumulation in the 
food chain, and is a particular concern for the Gunnison Basin.  Concentrations of 3µg/g in the 
food chain have been found to cause gill and organ damage in certain fish and may lead to 
death.513  These bioaccumulative effects resulting in direct toxicity to juvenile and adults are 
known as “Type 1” effects.  Moreover, selenium bioaccumulation can result in maternal transfer 
of selenium to fish egg yolks and lead to developmental abnormalities, known as “Type 2 
effects.”514  Waterborne concentrations of selenium in the 1-5 µg/L range can bioaccumulate and 
lead to Type 1 and/or Type 2 effects.515 

Recent studies reveal significant exposures of the endangered fish to selenium.  In one study 
analyzing selenium concentrations of 26 fish specimens collected from designated critical habitat 
in the Gunnison River, one Colorado pikeminnow specimen exhibited concentrations in muscle 
plugs that exceeded the 8 micrograms per gram dry weight toxicity guideline for selenium in fish 
muscle tissue.516  Several species, including the razorback sucker and Colorado pikeminnow, 

                     
511  Colorado Pikeminnow 5-year Review (Ex. 89) at 21; see also 2016 Significant Progress 
Assessment (Ex. 78) at 10-11. 
512  2015 Sufficient Progress Assessment (Ex. 91) at 10-11. 
513  Lemly, A.D., Appalachian Center for the Economy & the Environment and Sierra Club, 
Aquatic hazard of selenium pollution from mountaintop removal coal mining, 3 (2009), attached 
as Ex. 95 (hereafter “Lemly 2009”).  
514  Lemly 2009 (Ex. 95) at 3; Hamilton, S.J., Review of residue-based selenium toxicity 
thresholds for freshwater fish, Ecotox. Environ. Saf. 56: 201-210 (2003), attached as Ex. 96. 
515  See id.  
516  May, Thomas W. and Michael J. Walther, USGS, Determination of selenium in fish from 
designated critical habitat in the Gunnison River, Colorado, March through October, 2012, 
Open-File Report 2013-1104, 2 (2013), attached as Ex. 97.  
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exhibited selenium exposures in excess of the critical concentration at which Type 1 health 
effects begin to occur.517 

In the Lower Gunnison River Basin, 2014 data indicated a range of dissolved selenium (chronic 
values) from 0.97 µg/L to 16.7 µg/L along the Uncompahgre River.  Out of 18 sites in the lower 
Gunnison that were considered, the Colorado water-quality standard for chronic dissolved 
selenium of 4.6 µg/L was exceeded at two sites.518  In regards to acute values, the range 
measured was from 1.1 µg/L for a portion of the Uncompahgre River to 125 µg/L along a 
portion of Loutzenhizer Arroyo, with 125 µg/L being well in excess of any criteria for 
instantaneous selenium measurements.519  In another 2015 study, mean concentrations of 
selenium in various fish species in the lower Colorado River Basin exceeded the risk for 
maternal transfer to eggs, while selenium concentrations in various species of macroinvertebrate 
prey exceeded the risk value for larval fishes.520  Average selenium concentrations in the studied 
fish species were found to be 2- to 4-fold higher than the risk threshold for piscivorous (fish-
eating) wildlife, with samples exceeding this threshold in 81-100% of cases depending on the 
species.  The risk value for larval fishes, who either absorb selenium via maternal transfer to 
eggs or through invertebrate diet, was exceeded in 56-100% of cases depending on the adult 
species (with risk posed to larvae due to maternal transfer), and 86-100% of cases among 
invertebrates (with risk posed to larval fishes through diet).  Thus, the transfer of selenium 
toxicity from invertebrates to fish to piscivores is readily observable.521 

Natural erosion and runoff, as well as selenium leaching into irrigation runoff, are the primary 
sources of this toxic pollutant.  The weathering of Cretaceous marine shales can produce high 
selenium soils, which are present in many areas of the western U.S.  Most notable of these 
Cretaceous shales is the Mancos Shale, which is found in Colorado, Utah, Wyoming, New 
Mexico, and Arizona.  Irrigation of selenium-rich soils for crop production in arid and semi-arid 
regions can mobilize selenium and move it off-site in surface water runoff or via leaching into 
groundwater.  

In addition, neither the SDEIS nor the GMUG or Gunnison Basin Biological Opinions consider 
the potential for increased oil and gas development of the Mancos shale play to increase 
cumulative selenium pollution of surface waters. Underground fractures induced by hydraulic 
fracturing may create a pathway for selenium-laced produced waters to reach surface waters, 
surface spills of produced waters from the Mancos Formation would put endangered fish at risk, 
                     
517  Id. 
518  Henneberg, M.F., 2014 annual summary of the lower Gunnison River Basin Selenium 
Management Program water-quality monitoring, Colorado: U.S. Geological Survey Open-File 
Report 2016–1129, 25 p. (2016), attached as Ex. 98, available at 
http://dx.doi.org/10.3133/ofr20161129 (last viewed July 24, 2017).  
519  Id. 
520  Walters, David M., et al. Mercury and selenium accumulation in the Colorado River food 
web, Grand Canyon, USA. Environmental Toxicology and Chemistry, 34(10):2385-2394, 2390 
(2015), attached as Ex. 99. 
521  Id. 
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and runoff from Mancos formation wastes may further contribute to the selenium threat in the 
Gunnison Basin.  

c. Endangered Fish Population Numbers Are Declining. 

Colorado pikeminnow populations are in decline throughout the Upper Colorado River Basin, 
indicating that the Recovery Plan for the endangered fish has not been effective and that the 
impacts of water depletions could be more severe than previously anticipated. 

According to the Fish and Wildlife Service, the latest 2014 Colorado River sub-basin population 
number of 501 was “cause for great concern,” and catch of sub-adults and adults in 2013 and 
2014 “were near lowest observed in the history of the project.”522  Preliminary 2015-2016 
numbers are even lower, with a most recent five-year average of just 446 adult pikeminnow.523 

FWS’s latest Sufficient Progress Assessment for the Endangered Fish Recovery Program, which 
includes the latest population estimates for 2015, show endangered fish populations have 
continued to decline.524  In the Colorado River sub-basin, Colorado pikeminnow populations 
have steadily declined since 2005.525  The long-term and short-term population estimates of 596 
and 446 adults fall far short of the downlisting criteria of 700 adults.526  Recruitment rates “may 
not be frequent enough to support stability in the adult populations in the long term.”527  Data 
from 2015 showing the absence of pikeminnow smaller than 300 mm “suggests spawning 
success and/or recruitment has been poor the previous three years.”528  Nonnative predation and 
competition are a major threat to the Colorado pikeminnow population in this sub-basin.529  

The Recovery Program has also failed to meet the downlisting criteria that recruitment of age-6, 
naturally-produced fish equal or exceed mean annual adult mortality. The abundance of adult 
recruits has failed to exceed annual adult mortality “in most years” and “appears insufficient to 
offset overall adult mortality since 2000.”530  Compounding this problem, population densities of 
age-0 fish in the middle Green River from 1994 to 2008 were “precariously low.”531  New 
research reveals that the “mechanisms driving frequency and strength of recruitment events was 
likely the strength of age-0 Colorado pikeminnow production in backwater nursery habitats.532  
                     
522  2015 Sufficient Progress Assessment (Ex. 91) at 23, 36.  
523  2016 Sufficient Progress Assessment (Ex. 78) at 6. 
524  2015 Sufficient Progress Assessment (Ex. 91) at 4-14. 
525  Id. at 4. 
526  Id. at 4, 6. 
527  Id. at 4. 
528  Id. at 8.  
529  See id. at 7.  
530  2016 Sufficient Progress Assessment (Ex. 78) at 4. 
531  Id.  
532  Id. at 11.  
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Further, “multiple consecutive years of age-0 densities” are important to the strength of adult 
populations seven to ten years later.533  Research by Bestgen and Hill (2015) shows that declines 
in summer base flows in August and September were correlated with declining densities of age-0 
Colorado pikeminnow in the lower and middle reaches of the Green River.534  The researchers 
recommended increased base flow magnitudes to support increased age-0 production (1,700 and 
3,000 cfs in the middle Green River and 1,700 and 3,800 cfs in the lower Green River). 

These declining population numbers are new baseline conditions, such that the endangered fish 
could be more vulnerable to both water depletion and toxicity effects than previously assumed.  
These downward trends also strongly suggest that the Endangered Fish Recovery Program is 
neither achieving recovery targets nor adequately offsetting water depletion effects as intended.  
Thus, for the multiple reasons set forth above, substantial new and relevant scientific information 
exists demonstrating that the Recovery Program relied on in the 2007 and 2009 GMUG and 
Gunnison Basin Biological Opinions is not resulting in recovery of four endangered fish, nor 
does that Program and those earlier consultations address significant new information regarding 
threats from drought, climate change, mercury, and selenium.   

Therefore, the Forest Service may not proceed with these lease modifications absent both 
adequate disclosure of effects to endangered fish under NEPA, and adequate consultation with 
the Fish and Wildlife Service under the Endangered Species Act. 

VI.  NEITHER THE FOREST SERVICE NOR BLM MAY RELY ON OUTDATED 
PLANS IN THE MIDST OF REVISION. 

A. The Forest Service Must Refrain From Approving The Lease Modifications 
Until Completion Of The Forest Plan Revision 

Due to the insufficiency of the Forest Service’s existing management framework, approval of the 
lease expansion should be suspended until the Forest Plan can be revised to address new climate 
information. 

Revision of the GMUG Forest Plan commenced on June 5, 2017 with the beginning of the 
assessment component.535  The assessment is designed to “rapidly evaluate existing information 
about relevant ecological, economic, and social conditions, trends, and sustainability and their 
relationship to the land management plan” and to provide the basis for the Forest Service’s 
identification of the need to change existing plan direction.536  In the assessment, the agency 
“shall identify and evaluate existing information relevant to the plan area”, including “renewable 
and nonrenewable energy and mineral resources” and “system drivers, including ... climate 

                     
533  Id.  
534  Id.  
535  GMUG National Forest, Assessment Report of Ecological, Social and Economic Conditions, 
Trends and Sustainability for the Grand Mesa, Uncompahgre and Gunnison National Forests, 82 
Fed. Reg. 25764 (June 5, 2017).  
536  36 C.F.R. § 219.5(a)(1) & (2)(i). 
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change ....”537  At the heart of the current assessment is the identification and utilization of the 
best available science to inform the planning process.538 

Thus the GMUG is in the midst of identifying and applying the most accurate and up-to-date 
information that it can as it brings its 1983 Forest Plan into the 21st century.  With coal a 
“nonrenewable energy source” being analyzed as part of that process, the GMUG is acquiring 
extensive information on coal resources, climate change and the relationship between the two.  
That information should be utilized in any pending and future coal development proposals, 
including the lease modifications at hand.  

To satisfy the “hard look” requirement of NEPA, the Forest Service must supplement its existing 
analyses when new circumstances “raise significant new information relevant to environmental 
concerns . . . .”539  Since the release of the Forest Plan in 1983, and since the 1991 Plan 
amendment, new circumstances have arisen on the forest.  The information being compiled to 
inform forest plan revision should be incorporated into analysis of this project.  An “agency must 
be alert to new information that may alter the results of its original environmental analysis, and 
continue to take a hard look at the environmental effects of [its] planned actions.”540  Any new 
information being compiled by the agency during the current Forest Plan revision must be 
utilized to analyze the lease modifications as well.  With clear directives in the NFMA 
regulations to assess information relevant to nonrenewable energy sources and to analyze system 
drivers including climate change, the Forest Service should utilize that in the context of the lease 
expansion as new information.  

Tiering this lease expansion analysis to a stale Forest Plan that was developed under stale, 
abandoned NFMA regulations obscures accurate analysis of direct, indirect and cumulative 
impacts.  The current forest plan is decades out of date because it was adopted before scientific 
studies demonstrated the urgent need to address climate change.  The 2012 NFMA planning 
regulations rectify that omission in the previous planning rule.  By default, the lease 
modifications analysis is out of date before it’s even finalized, as it tiers to the stale plan and the 
science and regulations that shaped that plan.  The lease expansion would result in significant 
climate change emissions, and thus far has been analyzed under a planning framework that fails 
to accurately consider climate impacts to diverse forest resources. 

The SDEIS states: “Even with a Forest Plan revision occurring over the next 3-5 years, it is 
unlikely that there will be standards or guidelines related to GHGs where there is no national 
regulatory framework upon which to base this.”541  Even if this is true, the 2012 planning rule 

                     
537  36 C.F.R. § 219.6(b)(3) & (10). 
538  36 C.F.R. § 219.3.  
539  Portland Audubon Soc’y v. Babbitt, 998 F.2d 705, 708 (9th Cir. 2000). 
540  Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000); see also 40 C.F.R. 
§ 1502.9(c)(1)(ii) (requiring preparation of supplemental EIS’s where “are significant new 
circumstances or information relevant to environmental concerns and bearing on the proposed 
action or its impacts”). 
541  Lease Modifications SDEIS at 600. 
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requires assessment of relevant information concerning climate change and other system 
drivers.542  In its response to comments, the agency acknowledges that “the forest plan revision 
strategy under the 2012 planning rule ... will identify ... forest management actions that will aid 
in reducing possible impacts to and improve the resilience of the landscape ....”543  While there is 
no guarantee that methane capture would be prescriptive under the revised forest plan, 
addressing methane pollution from the expansion in any number of reasonable ways fulfills 
planning rule directions identified above.  Again, there is a clear distinction in forest planning 
between the old and new (2012) planning regulations, and the agency’s unwillingness to wait 
until revision is complete, or to specifically incorporate new information associated with that 
planning process into the lease analysis, means this project analysis is stale on arrival.  

The SDEIS dismisses the idea of applying NSO stipulations to protect existing mature forest 
until the Forest Plan is amended to address climate change.544  The agency states: “Application 
of an NSO would appear arbitrary in light of increased forest management efforts that do not rely 
on a Forest Plan Revision to combat effects of climate change.”545  It is, however, logical and not 
arbitrary to put on hold actions allowed under the current Forest Plan that will demonstrably 
worsen climate change, even if the GMUG NF is implementing a project to make forests more 
resilient to climate change.  The fact that the National Forest is taking some action to mitigate the 
impacts of climate change does not mean it must fail to take action that will actively worsen 
climate change and its impacts.  In fact, it is counterproductive for the Forest to spend tens of 
millions in an attempt to “climate-proof” forests (e.g., SBEADMR) while simultaneously 
facilitating the extension of operations by the worst single industrial methane polluter in 
Colorado. 

In summary, the SDEIS only opaquely reflects current forest concerns and objectives. It presents 
an incomplete and narrow vision for the forest.  

The Forest Plan guides all natural resource management activities and establishes 
management standards and guidelines for the GMUG. Management directions 
described in the Forest Plan are a result of public issues, management concerns, 
and management opportunities.546 

That is the problem: the SDEIS analysis is based on a framework of public issues, management 
concerns and management opportunities have not been updated in decades to reflect significant 
changes on the GMUG and in science.  Finally, the agency is updating that framework.  By not 
utilizing the information that is driving forest plan revision, and by not basing analysis in the 
directives in the 2012 planning rule, the agency is ignoring a trove of new information and 
guidance.  And by not waiting until completion of revision to consider the Lease Modifications, 

                     
542  36 C.F.R. § 219.6(b)(3).  
543  Lease Modifications SDEIS at 600-601. 
544  Lease Modifications SDEIS at 65-66. 
545  Lease Modifications SDEIS at 66. 
546  Lease Modifications SDEIS at 13 (emphasis added). 
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the agency is setting a course for the Sunset Roadless Area (and beyond) that is damaging and 
anachronistic even before its implementation. 

B. BLM Similarly Cannot Rely On The Outdated Uncompahgre Field Office 
Resource Management Plan. 

The BLM Uncompahgre Field Office’s Resource Management Plan (RMP), published in 1989, 
is also stale and outdated, creating similar legal and analysis infirmities.  The SDEIS states: 

Leasing is also consistent with the BLM Uncompahgre Basin Resource 
Management Plan (RMP, 1989).  This RMP determined that the areas subject to 
the lease applications and exploration plan application were to be managed for 
both existing and potential coal development.  The area is acceptable for coal 
development and coal production, and such coal activities could occur without 
conflicting with other land uses as described in the RMP.547 

The 28-year old RMP should not be used to consider coal leasing in today’s context.   

BLM has received many comments from citizens, groups, and a federal agency addressing the 
staleness of the RMP’s analysis of climate and coal related issues; some of these comments 
encouraged BLM to bar new coal leasing in order to limit the resource area’s contribution to 
climate change.  The Environmental Protection Agency recommended that the new plan contain 
stipulations mandating that new coal leases require the lease-holder to either use or combust a 
substantial portion of the methane vented from these mines, and barring issuance of new coal 
leases in the Uncompahgre RMP unless and until “until economic conditions improve 
sufficiently to make methane reduction feasible.”548 

We note that BLM decided in 2012 to abandon another fossil fuel decision impacting the North 
Fork Valley – a proposed 30,000-acre oil and gas lease sale that included lands within a mile or 
two of the West Elk Mine and the GMUG National Forest – in large part because of the staleness 
of that Uncompahgre RMP.  In that case, numerous conservation groups and members of the 
public argued that tiering a lease sale to a 1989 RMP, a document largely devoid of relevant 
analysis of modern oil and gas practices, was unacceptable.  The RMP’s lack of consideration of 
climate change, fracking, methane pollution and other issues associated with oil and gas 
development (many of which are also associated with the Lease Modifications) sealed the 
August 2012 lease sale’s fate, and the agency abandoned its proposal.  BLM announced the 
deferral of all 22 parcels and 30,000 acres of public lands surrounding the North Fork Valley 
from the August 2012 oil and gas lease sale, citing the need to conduct additional analysis. 

The inadequacy of coal leasing provisions in the 1989 RMP is directly analogous to the 
inadequacy of oil and gas leasing provisions in that document.  Given the outdated nature of the 
RMP (which is being revised but whose revision is not yet complete), and given the similar 
antiquated condition of the GMUG Forest Plan, with its non-consideration of climate change, 
methane and other issues, the agencies should not process Arch’s lease modifications application 
                     
547  2012 Lease Modifications Final EIS at 7. 
548  See supra at 13-14, and letter of P. Strobel, EPA (Ex. 14). 
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unless and until both BLM and the Forest Service amend or revise their stale plans.  This is 
particularly necessary given the irreversible nature of the effects of each additional ton of 
human-caused climate pollution into the atmosphere.  The lease modifications would represent 
an irretrievable commitment of resources before the two agencies can determine what, if any, 
coal leasing should occur given the climate crisis unaddressed by either stale plan.549 

The purpose of the NEPA process is not to provide a bar to actions which impact the 
environment; it is to ensure that the decision-makers are fully apprised of the likely impacts that 
various alternative courses of action might produce so that their selection from the alternatives 
represents an informed choice. 

VII. THE FOREST SERVICE MUST ENSURE COMPLIANCE WITH THE 
COLORADO ROADLESS RULE. 

The Lease Modifications, and foreseeable mining and proposed exploration activity, will occur 
almost exclusively within lands identified as managed under the Colorado Roadless Rule.550  
Any road construction activities, therefore, can only occur, if at all, in compliance with the rule. 

A. The Forest Service Must Prevent Unnecessary Or Unreasonable Surface 
Disturbance. 

The Colorado Roadless Rule mandates that road construction permitted under the rule’s 
exceptions shall “prevent[] unnecessary or unreasonable surface disturbance”: 

(d) Road construction/reconstruction/decommissioning project implementation 
and management. The following elements will be incorporated into any road 
construction/reconstruction projects implemented within Colorado Roadless 
Areas.  

(1) Road construction/reconstruction.  If it is determined that a road is 
authorized in a Colorado Roadless Area, conduct construction in a manner 
that reduces effects on surface resources, and prevents unnecessary or 
unreasonable surface disturbance. 

                     
549  The SDEIS cites two cases to refute the agencies’ duty to withhold leasing during preparation 
of a new plan, but neither supports the agencies’ case.  In ONRC Action v. BLM, 150 F.3d 1132, 
1140 (9th Cir. 1998), the plaintiffs argued there was no plan at all, not, as here, that the agencies 
are relying on stale, outdated plans that can no longer support coal leasing decisions.  And the 
IBLA, in In Re Bryant Eagle Timber Sale, 133 IBLA 25, 28 (1995), recognized that “situations 
can occur in which the changed circumstances that provide the impetus for supplementing an 
existing EIS are, themselves, sufficient to invalidate particular actions under the existing EIS.”  
That is the case here, where climate change (among other issues not addressed in either plan) has 
fundamentally altered our understanding of the impacts of methane venting and coal combustion, 
and where the SDEIS itself fails to disclose such impacts. 
550  Lease Modifications SDEIS at 5 (“Approximately 1,701 acres of the modification areas are 
within the Sunset Roadless Area; the remaining 19 acres are not within roadless areas.”). 
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36 C.F.R. § 294.43(d)(1).  The Forest Service includes the “prevent unnecessary or 
unreasonable” language in a stipulation.551  But the SDEIS contains no discussion of what 
specific measures are necessary to ensure such a result.  The requirements must be more than 
what is required for standard stipulations or they would be redundant.  The Forest Service should 
propose specific measures to define and protect against unnecessary or unreasonable disturbance. 

Further, the Forest Service must conclude that Lease Modifications should be prohibited on the 
grounds that mining this particular coal is “unnecessary and unreasonable,” given the Forest 
Service’s assertion that if the coal does not come from this mine it will come from somewhere 
else.  

B. The Forest Service Must Adopt Stipulations To Ensure Effective Road 
Decommissioning. 

Further, the Colorado Roadless Rule requires: 

the inclusion of a road decommissioning provision in all contracts or permits.  
Design decommissioning to stabilize, restore, and revegetate unneeded roads to a 
more natural state to protect resources and enhance roadless area characteristics.  
Examples include obliteration, denial of use, elimination of travelway 
functionality, and removal of the road prism (restoration of the road corridor to 
the original contour and hydrologic function). 

36 C.F.R. § 294.43(d)(2).  The stipulations proposed pursuant to the Colorado Roadless Rule do 
not contain all of this language, stating only that: “All temporary roads must be decommissioned 
and affected landscapes restored when it is determined that the road is no longer needed for the 
established purpose,” and that “[a]ll temporary roads must prohibit public motorized vehicles 
(including off-highway vehicles) except” under certain conditions.552  The stipulations thus omit 
the Rule’s mandates about the specific nature of decommissioning (stabilizing, restoring, and 
revegetating unneeded roads to a more natural state to protect resources and enhance roadless 
area characteristics), and fail to specifically address decommissioning as including obliteration, 
elimination of travelway functionality, removal of the road prism, and restoration of the road 
corridor to the original contour and hydrologic function.  To ensure compliance with law, the 
Forest Service must include stipulations that strictly adhere to the precise language of the Rule. 

C. The Forest Service Can Only Approve The Lease Applications If It 
Concludes That Motorized Access Without Road Construction Is Not 
Feasible. 

In order to authorize road construction for the lease and (separately) for the exploration plan, the 
Forest Service must conclude in each case that “[m]otorized access, without road construction is 
not feasible.”  36 C.F.R. § 294.43(c)(2). 
                     
551  Lease Modifications SDEIS at 36 (identifying a stipulation specific to the lease 
modifications: “Temporary road construction must be completed in a manner that reduces effects 
on surface resources, and prevents unnecessary or unreasonable surface disturbance”). 
552  Lease Modifications SDEIS at 36-37. 
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Evidence in the record undercuts, or is not adequate to support, such a conclusion.  As noted 
above, the Forest Service does not provide sufficient evidence that helicopter access for 
exploration is not feasible.553  Further, the evidence the Forest Service gathered to conclude that 
helicopter drill rigs for methane drainage wells were too expensive is based in past on five-year-
old data.554  Given that demand for oil and oil equipment has changed in the last five years, as 
has some drilling technology, the Forest Service must, at a minimum, again research the costs of 
transporting and using the appropriate drill rigs, and make that research available to the public in 
any subsequently prepared NEPA document. 

In addition, Mountain Coal Company’s (MCC’s) attorney had specifically stated in 2012 that 
MCC did not yet have the required information to determine whether MDWs on the Lease 
Modifications could feasibly be developed without roads: 

The description of effects caused by Alternative 2 thus depends on the discovery 
of “a way to construct the pads and drill the wells without building roads.”  All 
information in MCC’s and Ark’s possession indicates that this is unlikely.  
Although MCC/Ark cannot know for certain until they conduct exploration in the 
lease modification area, our expectation of geologic conditions suggests that 
helicopter borne/off-road borne drill rigs cannot effectively drill the holes 
required to the depths needed in the type of ground conditions found in the lease 
modification area.  If MCC/Ark’s expectation proves correct, then coal 
development will not be feasible under the terms of the 2001 Roadless Rule.555 

MCC’s representative thus stated that MCC did not and could not know whether it is “feasible” 
to access the Lease Modifications to build MDWs without roads unless and until the company 
better understood the area’s geology, which the company can only do after it conducts 
exploration of the area.  The Forest Service need not defer to every statement of the project 
proponent about the need for roads in roadless areas.  But any Forest Service assertion that the 
Lease Modifications cannot be mined economically if no roads are built would be contradicted 
by the project proponent’s statements that it “cannot know for certain” the feasibility of 
accessing the area without roads until it has more information.  If the project proponent “cannot 
know for certain” whether access without roads is feasible or not, the Forest Service cannot find 
that “motorized access without road construction is not feasible,” at least not at this stage.556  

                     
553  See supra at 41-42. 
554  See Lease Modifications SDEIS at 55 (referencing “project file” and citing a “personal 
communication” from 2012). 
555  Letter of M. Drysdale, Dorsey & Whitney to Forest Supervisor, GMUG National Forest, U.S. 
Forest Service (July 9, 2012) at 4 (emphasis added), reprinted in the Lease Modifications SDEIS 
at 427. 
556  The SDEIS asserts that the use of large helicopters for heavy drill rigs would be costly.  See 
Lease Modifications SDEIS at 55.  MCC’s 2012 comments, however, make clear that with 
respect to the MDWs proposed for these Lease Modifications, MCC had not yet determined 
whether it was feasible or not to use smaller helicopters to move smaller drill rigs that may be 
effective in creating methane vents in the geology present there. 
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Further, Forest Service allegations that “[c]urrent technology is not available that would be able 
to drill MDWs without roads,” are in error.557  The Forest Service has acknowledged that the 
technology is available, even if it was (as of 2012) expensive.558   

Unless and until the Forest Service gathers additional data, and publishes it in a subsequently 
prepared NEPA document, it cannot determine that motorized access without roads is not 
feasible for either exploration or lease development. 

VIII. THE PREFERRED ALTERNATIVE IS PROHIBITED UNDER THE ENERGY 
POLICY ACT OF 2005  

The Energy Policy Act of 2005 limits the maximum acreage that may be added to a Federal coal 
lease through lease modification during the life of the lease.  30 U.S.C. § 203(a)(3).  That law 
provides that “[i]n no case shall the total area added by modifications to an existing coal lease … 
exceed 960 acres.”  30 U.S.C. § 203(a)(3).  However, MCC has requested two lease 
modifications, an 800 acre expansion and a 920 acre expansion, which together would form a 
single 1,720 acre expansion. This approach, which is adopted in Alternative 3, appears to game 
the system Congress created to limit lease expansions, and thus to violate the spirit, and the 
letter, of the Energy Policy Act. 

In response to previous comments regarding these limitations, the Forest Service rejected this 
criticism, stating: 

 
This has been separated in the Action Alternatives . . . and explained as it relates to 
ownership of the lease modifications and compliance with MLA as amended. . . .  
 
The BLM has responded to an application from Ark Land LLC requesting modifications 
to existing leases under the authority of the Mineral Leasing Act as amended by the 
Energy Policy Act of 2005 and 43 CFR 3432.  This application has been modified by 
BLM to further prevent bypass of federal coal as described [in] 43 CFR § 3425.1-9.559 
 

However, the SDEIS actually makes no attempt to explain how Alternative 3 is consistent with 
the Energy Policy Act’s acreage limitations.  Rather, its discussion of the Energy Policy Act 
simply states that “[t]he federal agencies are responding to applications to modify existing 
leases,” reasserting that the purposes of the Lease Modifications is to prevent the bypass of coal, 
and that BLM “is required by law, to consider leasing Federally-owned minerals for economic 
recovery.”560   

                     
557  Lease Modifications SDEIS at 42.  
558  See Lease Modifications SDEIS at 55 (“There are larger heli-portable rigs that are used to 
drill deep oil and gas wells, which have the appropriate specifications to drill MDWs”). 
559  Lease Modifications SDEIS at 472.   
560  Lease Modifications SDEIS at 7. 
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All of this discussion is beside the point.  Whether these lease modifications facilitate the 
recovery of federal coal resources, foster development, or result in an economic gain for industry 
is simply not relevant to the issue of whether the approach the Forest Service has chosen to adopt 
is consistent with the acreage limitations for lease modifications.   The Forest Service cannot 
legally consent to Arch Coal’s attempt to skirt the limits imposed by the Energy Policy Act.   

IX. THE FOREST SERVICE IS ATTEMPTING TO MAKE FINDINGS IT CANNOT 
LAWFULLY MAKE UNDER SMCRA. 

 
The Surface Mining Control and Reclamation Act (“SMCRA”) presumptively prohibits surface 
coal leasing and mining within the boundaries of National Forests.  See 30 U.S.C. § 1272(e)(2); 
see also 30 C.F.R. § 761.11(b); 43 C.F.R. § 3461.5(a)(1).  The law only allows surface coal 
leasing and mining in National Forests like the GMUG when surface operations are incident to 
underground mining and where the Secretary of the Interior finds that they lack “significant 
recreational, timber, economic, or other values which may be incompatible with such surface 
mining operations.”  43 C.F.R. § 3461.5(a)(2)(i).   

Here, the Forest Service is unlawfully attempting to make findings it cannot make.   

In its response to comments on the 2012 DEIS, which appears as Appendix I to the SDEIS, the 
Forest Service acknowledges that the Secretary of the Interior must determine whether there are 
any “significant recreational, timber, economic, or other values which may be incompatible with 
such surface mining operations.”561 

However, this does not seem to stop the agency from making unsupported and unlawful 
conclusions about unsuitability.   
 
The Forest Service conducted and includes in the SDEIS an “Unsuitability Analysis.”562  It 
justifies the inclusion of this analysis by stating, “The extent to which SMCRA directly applies at 
the leasing stage is related to the need for the Forest Service and/or BLM to conduct the 
Unsuitability Assessment under Section 522(e) of SMCRA.  For the purposes of the unsuitability 
assessment conducted at the leasing stage, the procedure is codified at 43 CFR 3461. 
Unsuitability Analysis is found in Appendix B.”563  In this “Unsuitability Analysis,” the Forest 
Service states, “This analysis and report was prepared consistent with the unsuitability criteria 
published in 43 CFR 3461.”564  Under a heading titled “Secretary’s Determination,” the analysis 
concludes, “[T]here are no significant recreational, timber, economic, or other values that would 
be incompatible with modifying the leases within this analysis.”565   

                     
561  Lease Modifications SDEIS Appendix I at 515 (citing 43 C.F.R. § 3461.5(a)(2)(i)). 
562  Lease Modifications SDEIS Appendix B at 306.   
563  Lease Modifications SDEIS at 13.   
564  Lease Modifications SDEIS Appendix B at 306 
565  Id. at 316.   
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Not only does the Forest Service lack authority to make this finding—that authority clearly rests 
with the Secretary of the Interior; it is also baseless.  

The Forest Service’s “analysis” is one paragraph long; the agency has not conducted a thorough 
analysis of the values at risk from mining.  Furthermore, given the roadless nature of the area, its 
value as wildlife habitat, and its value for primitive to semi-primitive recreation, and the 
determination that part of the Lease Modifications was deemed “capable” for wilderness 
designation in 2005, there are significant recreational, economic, and other values that are 
incompatible with the lease modifications and surface mining.  Although the Forest Service may 
state that the area is managed for “multiple use,” SMCRA’s prohibition on surface coal mining 
within National Forests is not contingent upon whether an area is managed for multiple use.566 

To the extent that the Forest Service itself purports to have done an unsuitability analysis, the 
analysis it has done is inadequate and cannot be relied upon because the Forest Service has no 
legal authority to make unsuitability findings.  Thus, the Forest Service’s consent is contrary to 
SMCRA. 

X. THE LEASE MODIFICATIONS CANNOT BE ISSSUE BECAUSE THEY ARE 
NOT IN THE INTEREST OF THE UNITED STATES. 

Under 30 U.S.C. § 203, the Secretary of the Interior is required to make findings regarding the 
proposed lease modifications.   

Before a lease modification may go forward, the Secretary of Interior must make findings 
that the modification:  

(A) would be in the interest of the United States; 

(B) would not displace a competitive interest in the lands; and 

(C) would not include lands or deposits that can be developed as part of another potential 
or existing operation.  

30 U.S.C. § 203 (a)(2)(A)-(C).  

The Secretary of the Interior has discretion to consider the environmental degradation that may 
result from a new coal lease.  Clear Creek Inn Corp., 7 IBLA *200, *221 (1972).  The Secretary 
may decline to issue a lease “for reasons unrelated to the extent of the knowledge of the presence 
of workable coal, such as environmental [values].”  Id.   

                     
566  Lease Modifications SDEIS at 176.  SMCRA explicitly states that consideration of multiple 
use only applies with regards to the Secretary of Agriculture’s determination of whether surface 
mining that is not incidental to underground mining is appropriate on National Forest lands that 
“do not have significant forest cover” west of the 100th meridian.  See 30 U.S.C. 
§ 1272(e)(2)(B).  
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As discussed above, the proposed lease modifications are not in the interest of the United States.  
Development associated with the lease expansion would damage the currently pristine Sunset 
Roadless area, which provides summer range for elk, mule deer, black bears, and mountain lions, 
as well as habitat for the lynx.567  The area also offers visitors a “high degree of naturalness” and 
a “striking geologic feature” in the Deep Creek Slide area.568  The terrain is rugged and is used 
during hunting season.569  Granting these modifications would further encroach upon the area’s 
“[o]pportunities for remoteness and solitude.”570  Centuries-old spruce will be destroyed.  All of 
these values will be degraded by the proposed lease expansion.571. 

The lease modifications will also contribute to climate change by producing approximately 17.6 
million additional tons of coal over approximately 2.7 years.572  The Forest Service 
acknowledged in its EIS that the mine’s greenhouse gas emissions “will directly contribute to 
potential climate change.”573  

This environmental damage is clearly contrary to the interests of the United States.   

On the other side of the scales sits a single company, a poor corporate citizen that is attempting 
to short-change taxpayers by seeking yet again to reduce the royalties it pays taxpayers.  And if 
the Forest Service truly believes there is “perfect substitution” of West Elk coal for other U.S. 
produced coal, the most economic impact mining this coal will have will be to move profits from 
some other company to Arch.  Further, as Powers Consulting’s 2017 report points out, 
prolonging coal mining in the North Fork Valley is also unlikely to be in the long-term interest 
of those communities’ economic future. 

The Interior Secretary therefore cannot determine that mining the Lease Modifications is in the 
public interest. 

CONCLUSION 

We urge the Forest Service to protect roadless forest, and to protect the forest and our planet 
from climate change by rejecting the proposed action and selecting the “no action” alternative. 

  

                     
567  Lease Modifications SDEIS at 244. 
568  Id. 
569  Id.   
570  Id.   
571  Id. at 252-255. 
572  Id. at 109. 
573  Id. at 108. 
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Thank you for your attention to this matter.  If you have any questions about the issues raised 
here, please call me at 303-996-9622. 

Sincerely, 

 

Edward B. Zukoski, Staff Attorney 
Emily Splitek, Associate Attorney 
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