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STATEMENT OF REASONS 
 
  In accordance with 43 C.F.R. § 4.412, WildEarth Guardians, Center for Biological Diversity, 

Grand Canyon Trust, and the Sierra Club (collectively “Appellants”) hereby submit the following 

Statement of Reasons in support of their Notice of Appeal filed in this proceeding. 

BACKGROUND 

On September 12, 2016, Appellants filed a Notice of Appeal and Petition for Stay challenging a 

decision made by Bureau of Land Management (“BLM”) Acting Utah State Office Director, Jenna 

Whitlock, to offer the Greens Hollow coal lease in Sanpete and Sevier Counties, Utah for sale and 

issuance. This decision was documented in a Record of Decision (“ROD”) signed on August 12, 2016 

and numbered DOI-BLM-UT-070-2008-14.  The ROD authorized the sale of the Greens Hollow lease, 

which comprises 55.7 million tons of publicly owned coal underneath 6,175.9 acres of publicly owned 

National Forest land. The lease is intended to expand the SUFCO coal mine, extending its life and 

associated impacts for nearly 9 years. The ROD adopted Alternative 3, as based on information and 

analysis presented in a Final Supplemental Environmental Impact Statement (“FSEIS”) that was released 

in 2015. 

Since the filing of the Notice of Appeal and Petition for Stay, the Interior Board of Land Appeals 

(“IBLA”) denied Appellants’ Petition for Stay (see WildEarth Guardians et al., 188 IBLA 388 (Oct. 26, 

2016) and the BLM sold and issued the Greens Hollow coal lease. 
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STATEMENT OF STANDING 

I. APPELLANTS ARE PARTIES WHO ARE ADVERSELY AFFECTED 
 
 To maintain an appeal, Appellants must (1) be a party to the case; and (2) be adversely affected 

by the decision being appealed. 43 C.F.R. § 4.410(a); National Wildlife Federation v. BLM, 129 IBLA 

124, 125 (1994).  

A. Appellants are Parties 

 A party to the case includes a person or group who “participated in the process leading to the 

decision under appeal.”  See 43 C.F.R. § 4.410(b). Here, Appellants are parties because they have 

submitted extensive comments to BLM regarding the Greens Hollow coal lease during the public 

comment periods provided by the agency. Appellants submitted formal comments on the original Draft 

EIS and Final EIS for the Greens Hollow coal lease and in 2012, successfully appealed a prior ROD 

consenting to the Greens Hollow coal lease issued by the U.S. Forest Service (“USFS”).  Appellants 

submitted comments on the Draft Supplemental Environmental Impact Statement (“Draft SEIS”) on April 

28, 2014.1  See Petition for Stay Exhibit 1.  Appellants also filed an Objection with the USFS on April 15, 

2015 after approval of its second ROD consenting to the coal lease. See Petition for Stay Exhibit 2. 

B. Appellants are Adversely Affected 

 To demonstrate that they will “be adversely affected by the decision being appealed,” parties 

must demonstrate a legally cognizable “interest” and that the decision appealed has caused or is 

substantially likely to cause injury to that interest. Glenn Grenke v. BLM, 122 IBLA 123, 128 (1992); 43 

C.F.R. § 4.410(d). This requisite “interest” can be established by cultural, recreational, or aesthetic uses as 

well as enjoyment of the public lands. Southern Utah Wilderness Alliance, 127 IBLA 325, 326 (1993); 

Animal Protection Institute of America, 117 IBLA 208, 210 (1990). The IBLA does not require a showing 

                                                
1 For purposes of efficiency and sustainability, we incorporate by reference all exhibits previously 
submitted in this proceeding as we presume they are all a part of the record maintained for this proceeding 
and therefore are in the possession of the IBLA for purposes of referencing and reviewing.  Throughout 
this Statement of Reasons, we refer to exhibits that were attached to Appellants’ Petition for Stay as 
“Petition for Stay Exhibit xx” and to exhibits that are attached anew as “Statement of Reasons Exhibit 
xx.” 
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that an injury has actually occurred. Rather, a colorable allegation of injury suffices. Powder River Basin 

Resource Council, 124 IBLA 83, 89 (1992). 

 Moreover, it is not necessary for parties to show that they have actually set foot on the impacted 

parcel or parcels to establish use or enjoyment for purpose of demonstrating adverse effects. Rather, “one 

may also establish he or she is adversely affected by setting forth interests in resources or in other land or 

its resources affected by a decision and showing how the decision has caused or is substantially likely to 

cause injury to those interests.” The Coalition of Concerned National Park Retirees, et al., 165 IBLA 79, 

84 (2005).  

 Appellants are adversely affected by the BLM’s decision to sell and issue the Greens Hollow coal 

lease.  Attached as Statement of Reasons Exhibit 1 is the declaration of Tim Peterson, a longstanding 

member of WildEarth Guardians, Grand Canyon Trust, and the Center for Biological Diversity.  Mr. 

Peterson testifies that he personally regularly uses and enjoys public lands above the SUFCO mine, 

including lands within and near the Greens Hollow coal lease area, as well as areas and resources that will 

be affected by the lease, for recreational, aesthetic, and conservation purposes, and that he intends to 

return to these areas for enjoyment. See Statement of Reasons Exhibit 1 ¶¶ 6-15. Mr. Peterson’s 

declaration establishes that the BLM’s decision to sell and issue the Greens Hollow coal lease will 

adversely affect his recreational, aesthetic, and conservation interests, which are legally cognizable, in 

these areas through increased disturbance of otherwise undeveloped public lands, increased industrial 

activity in the area of the SUFCO mine, extended industrial impacts associated with coal production and 

consumption in the region. See Statement of Reasons Exhibit 1 ¶¶ 22. Mr. Peterson’s declaration also 

establishes that a favorable ruling in this appeal would redress the harms he would otherwise experience. 

See Statement of Reasons Exhibit 1 ¶¶ 21-25. Mr. Peterson’s declaration establishes that Appellants will 

be adversely affected by BLM’s decision to approve the Greens Hollow coal lease.  The law is clear that 

“only one [p]etitioner must establish standing to enable review.” Sierra Club v. U.S. EPA, 762 F.3d 971, 

976 (9th Cir. 2014) (citing Massachusetts v. U.S. EPA, 549 U.S. 497, 518 (2007)).  “Because we hold that 
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[one plaintiff] has Article III standing, we need not reach the question whether [another plaintiff] also has 

Article III standing” Id. (quoting Kaahumanu v. Hawaii, 682 F.3d 789, 798 (9th Cir. 2012)). 

STATEMENT OF REASONS 

 For the following reasons, the BLM’s approval of the Greens Hollow coal lease is contrary to law 

and regulations and should be overturned by the IBLA.  Although many of the arguments below were 

presented to the IBLA in Appellants’ Petition for Stay, the IBLA only ruled on the issue of whether 

Appellants demonstrated irreparable harm.  See 188 IBLA 391-393.  Thus, they remain live issues and 

ripe for review by the Board. 

I. THE BLM WAS PROHIBITED FROM APPROVING THE GREENS HOLLOW COAL LEASE 
BECAUSE IT WAS LEGALLY REQUIRED TO DECLARE ALL OR A PORTION OF THE LEASE 
AREA AS UNSUITABLE FOR LEASING IN ACCORDANCE WITH SAGE GROUSE MANAGEMENT 
DIRECTION AND THE AGENCY’S COAL REGULATIONS 

 
 Under the applicable RMP and the BLM’s coal management regulations, the agency was 

prohibited from authorizing the Greens Hollow coal lease. According to the agency’s rules and land use 

plan, the BLM was required to deem the lands within the lease area “unsuitable” for leasing and 

subsequent surface coal mining in order to protect priority sage grouse habitat.  This means the agency’s 

approval of the lease violates both its applicable RMP and its coal management regulations. 

  Under the Surface Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. § 1272, and 

BLM’s coal regulations, 43 C.F.R. § 3461, before leasing federal lands for surface coal mining, the 

agency “shall” determine whether the subject federal lands must be considered “unsuitable” and therefore 

not available for leasing. 43 C.F.R. § 3461.3-1(a). “Federal lands” include lands owned by the United 

States, “including surface estate, mineral estate and coal estate[.]” 43 C.F.R. § 3400.0-5(o). “Surface coal 

mining” is defined as “activities conducted on the surface of lands in connection with a surface coal mine 

or surface operations and surface impact incident to an underground mine[.]” 43 C.F.R. § 3400.0-5(mm). 

This definition echoes the definition set forth under SMCRA. 30 U.S.C. § 1291(28). 

 To determine whether federal lands are unsuitable, the BLM is required to assess 20 criteria and 

designate lands unsuitable as appropriate. See 43 C.F.R. § 3461.5. Among the criteria, BLM is required to 
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assess whether there are “Federal lands which the surface management agency and the state jointly agree 

are habitat for resident species of fish, wildlife, and plants of high interest to the state and which are 

essential for maintaining these priority wildlife and plant species[.]” 43 C.F.R. § 3461.5(o). Example of 

such lands include, but are not limited to, “Active dancing and strutting grounds for sage grouse[.]” 43 

C.F.R. § 3461.5(o)(1)(i). According to BLM’s coal management rules, these lands “shall be considered 

unsuitable” for leasing for surface coal mining. 43 C.F.R. § 3461.5(o)(1) (emphasis added).2 

 On September 15, 2015, the BLM adopted an RMP Amendment for Utah establishing new 

direction for the protection of the greater sage grouse and its habitat.  See Petition for Stay Exhibit 5.  A 

key component of the RMP Amendment was the designation and protection of sage grouse Priority 

Habitat Management Areas (“PHMAs”) or areas “identified as having the highest value to maintaining 

sustainable [greater sage grouse] populations.” RMP Amendment at 5-15. To this end, the RMP 

Amendment set forth additional limitations on the BLM’s assessment of coal leasing and mining 

suitability in relation to PHMAs. Specifically, the RMP Amendment stated that, for purposes of assessing 

whether leasing of federal lands that would lead to surface mining are suitable under 43 C.F.R. 

§ 3461.5(o)(1), “PHMA is essential habitat for maintaining [greater sage grouse] for purposes of the 

suitability criteria set forth at 43 CFR, Part 3461.5(o)(1).” RMP Amendment at 2-30; see also RMP 

Amendment at 1-11 (similarly stating that “PHMA is essential habitat for maintaining [greater sage 

grouse] for the suitability criteria set forth at 43 Code of Federal Regulations (CFR), Part 3461.5(o)(1). 

 In other words, the BLM’s coal management rules require that the agency designate as unsuitable 

any lands “essential” to priority wildlife, including “sage grouse” dancing and strutting grounds, and the 

agency’s RMP Amendment makes clear that PHMAs constitute the very “essential” habitat meant to be 

made off limits to surface mining pursuant to 43 C.F.R. § 3461.5(o). To this end, where federal lands 

leasing that would lead to surface coal mining is being considered in PHMAs, the BLM is required to 

                                                
2 The only exception to this unsuitability consideration is where a coal mine operator made certain legal 
and financial commitments prior to January 4, 1977, where coal mining operations were being conducted 
on August 3, 1977, and lands where a permit has already been issued. 43 C.F.R. § 3461.5(o)(2). These 
exceptions do not apply in this case. 
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designate such areas as unsuitable, both in accordance with 43 C.F.R. § 3461.5(o)(1) and its RMP 

Amendment.3 

 The BLM failed to comply with these limitations. Importantly, while much of the federal lands 

that comprise the Greens Hollow coal lease tract contain part of a designated PHMA, the BLM did not 

designate the lands as unsuitable for surface coal mining. The map below shows quite clearly a major 

overlap with the coal lease and a PHMA.4  

 
Overlap of Greens Hollow Tract (red) and PHMA (blue).  

Overlap Area is Shown in Purple. 
 

 Instead of designating as “unsuitable” the federal lands within the Greens Hollow coal lease area 

that are part of the PHMA, the BLM simply moved to authorize leasing the entire area, apparently 

                                                
3 BLM’s duty to ensure that agency actions, including coal lease decisions, comply with the applicable 
RMP is set forth under both: (1) the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. 
§ 1732(a), and implementing regulations, 43 C.F.R. § 1610.5-3(a); and (2) BLM’s coal management 
rules, which specifically state that “[t]he decision to hold a [coal] lease sale shall be consistent with the 
appropriate comprehensive land use plan or land use analysis.” 43 C.F.R. § 3425.2. BLM is thus clearly 
required to ensure the Greens Hollow coal lease complies with the RMP Amendment.  
4 This map, prepared by WildEarth Guardians using ArcGIS.com, is effectively the same map as 
presented in the FSEIS on p. 83. The map in the FSEIS shows the location of “UDWR [Utah Division of 
Wildlife Resources] Sage-Grouse Habitat” in relation to the Greens Hollow lease. As the BLM’s own 
map for its RMP Amendment confirms, BLM adopted the UDWR for its PHMA.  See Petition for Stay 
Exhibit 6. 
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ignoring the implications for the PHMA.  BLM provides no explanation as to why it chose to ignore its 

own rules and the direction in its own RMP regarding the management of PHMAs. In the ROD, the 

agency asserts, “As required by applicable law and regulations, the Unsuitability Criteria for Coal Mining 

described at 43 CFR Subpart 3461 was applied site-specifically to lands in the Greens Hollow Tract. No 

Lands were identified as unsuitable and no additional stipulations were identified based on that 

analysis[.]” ROD at 9. A closer look at the unsuitability assessment cited in the ROD, however, indicates 

the agency did not actually consider the overlap between the Greens Hollow coal lease and the PHMA. 

What’s more, the agency appears to have reached the erroneous conclusion that the unsuitability criteria 

set forth under 43 C.F.R. § 3461.5(o) categorically do not apply in this case. 

 The unsuitability analysis is set forth in Appendix A of the FSEIS, which was released in 

February 2015, seven months before the sage grouse RMP Amendment was adopted and 18 months prior 

to the BLM’s ROD for the Greens Hollow lease. As a practical matter, this unsuitability analysis could 

not have possibly assessed whether leasing was appropriate under the greater sage grouse RMP 

Amendment in force at the time of the ROD and cannot serve to demonstrate that BLM has met its duty 

to ensure compliance with its RMP and rules.  

 Further, and more importantly, the unsuitability analysis inappropriately claims the criterion 

applicable to sage grouse conservation is “not applicable because sage-grouse habitat is not affected, as 

the mining is underground.” FSEIS at A-6. While it is true that purely underground coal mining is exempt 

from the suitability analysis requirements pursuant to 43 C.F.R. § 3461.1, this exemption only applies 

insofar as there are “no surface coal mining operations, as defined in [43 C.F.R.] § 3400.0-5[.]” As 

explained above, however, surface coal mining operations include “surface operations and surface 

impacts incident to an underground mine[.]” 43 C.F.R. § 3400.0-5(mm). Here, leasing Greens Hollow 

will lead to surface impacts incident to underground mining. The BLM explicitly discloses in the FSEIS 

that the reasonably foreseeable consequences of issuing the lease include the construction and operation 

of a ventilation and escape-way facility and the use of roads within the lease area. The FSEIS explains, 

“Facilities visible on the surface associated with a ventilation shaft could include shaft collars, ventilation 



 8 

equipment, and fencing/barriers. A ventilation shaft facility could be approximately 15-30 feet in shaft 

diameter and occupy up to 10 acres of land at the surface.” FSEIS at 34. The FSEIS also discloses that 

mining of the Greens Hollow coal lease will require surface facilities outside the lease area, including “a 

ventilation and escape-way facility, a ventilation fan system, reserve diesel generator(s) for power, power 

line for the ventilation fan system and the mine itself, and road access on existing roads.” Id. Not only 

does it appear that all these new on-lease and off-lease surface facilities will impact the PHMA, but 

clearly there will be surface operations and impacts incident to the underground mining of the Greens 

Hollow lease. This means the mining operations permitted by the lease would include “surface coal 

mining operations” pursuant to 43 C.F.R. § 3400.0-5(mm). The Greens Hollow coal lease is therefore 

subject to the unsuitability criteria set forth under 43 C.F.R. § 3461.5, contrary to the BLM’s claim.5 This 

further means that BLM had a mandatory duty to consider the area within the PHMA “unsuitable” for 

leasing as part of the Greens Hollow Tract.  

 True enough, the Greens Hollow lease ROD appears to impose a stipulation that would limit 

some surface impacts. In the list of special stipulations set forth at Appendix 3 to the ROD, it states, “No 

new surface facilities shall be authorized in sage grouse priority habitat management areas.” ROD, 

Appendix 3 at 3. While this is a welcome stipulation, it does not obviate the duty for the BLM to make an 

unsuitability determination for PHMA within the Greens Hollow lease area for at least three reasons. 

 First, this stipulation only applies to the lands that are part of the Greens Hollow coal lease tract. 

It does not appear to limit the construction and operation of surface facilities that may be outside the 

lease, but still incident to the underground mining of Greens Hollow. Given this, the stipulation does not 

prevent surface impacts incident to underground mining and therefore, the mining of Greens Hollow will 

constitute surface mining and the lands within the lease would still be subject to the unsuitability criteria 

                                                
5 BLM also attempts to assert in the FSEIS that the criterion under 43 C.F.R. § 3461.5(o) is “excepted 
because existing mining has not had any measurable effect upon the local habitat or population.” FSEIS at 
A-6. However, no such exception to the unsuitability criteria set forth under 43 C.F.R. § 3461.5(o) is 
actually set forth, either implicitly or explicitly, in BLM’s regulations.  
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set forth under 43 C.F.R. § 3461.5(o). To this end, the BLM would still have a mandatory duty to 

designate PHMA within the Greens Hollow lease area as unsuitable.  

 Second, as written, the stipulation does not prevent all surface impacts within the overlap of the 

Greens Hollow lease area and the PHMA, and therefore does not serve to allow the BLM to avoid its duty 

to designate PHMA as unsuitable in accordance with its coal management rules and the RMP 

Amendment. The stipulation refers only to “surface facilities,” which are not defined anywhere in the 

ROD, the FSEIS, the RMP Amendment, or BLM’s regulations. We presume the stipulation refers to 

permanent structures constructed on the surface. However, this would exclude temporary structures, use 

of existing roads, and even potentially the placement of equipment and/or structures that are not 

constructed. In any case, the stipulation is vague and does not demonstrate that surface impacts incident to 

underground mining will not occur above the Greens Hollow lease. Again, this means the BLM had a 

duty to designate PHMA within the lease area as unsuitable pursuant to its coal management rules and the 

RMP Amendment. 

 Third, it appears that the stipulation may be subject to “site-specific exceptions.” The ROD 

suggests that only one special stipulation, “Special Stipulation #9,” would not be subject to site-specific 

exceptions. ROD at 6. This implies that all other stipulations could be waived or modified on a site-

specific basis. If so, the sage grouse stipulation does not actually prevent the authorization of surface 

facilities within PHMA. This again further confirms that the BLM had a duty to designate PHMA within 

the Greens Hollow lease area as unsuitable.  

 In accordance with its RMP and coal management regulations, BLM is duty-bound to designate 

all sage grouse PHMA as unsuitable where there are federal lands being considered for leasing that would 

lead to surface mining. Here, despite the fact that federal lands comprising the Greens Hollow coal lease 

contains PHMA and in spite of the fact that mining the lease will constitute surface mining according to 

BLM’s own regulations, the agency did not consider the area to be unsuitable for leasing.  
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II. THE FSEIS FOR THE GREENS HOLLOW COAL LEASE FAILS TO COMPLY WITH NEPA 
 
  NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. § 1500.1(a). 

The law requires federal agencies to fully consider the environmental implications of their actions, taking 

into account “high quality” information, “accurate scientific analysis,” “expert agency comments,” and 

“public scrutiny,” prior to making decisions. Id. at 1500.1(b). This consideration is meant to “foster 

excellent action,” meaning decisions that are well informed and that “protect, restore, and enhance the 

environment.” Id. at 1500.1(c). 

  To fulfill the goals of NEPA, federal agencies are required to analyze the “effects” of their 

actions on the human environment in an EIS. 40 C.F.R. § 1502.16(d). To this end, the agency must 

analyze the “direct,” “indirect,” and “cumulative” effects of its actions, and assess their significance. 40 

C.F.R. §§ 1502.16(a), (b), and (d). Direct effects include all impacts that are “caused by the action and 

occur at the same time and place.” 40 C.F.R. § 1508.8(a). Indirect effects are “caused by the action and 

are later in time or farther removed in distance, but are still reasonably foreseeable.” Id. at § 1508.8(b). 

Cumulative effects include the impacts of all past, present, and reasonably foreseeable actions, regardless 

of what entity or entities undertake the actions. 40 C.F.R. § 1508.7. 

 Here, the BLM violated NEPA by failing to adequately analyze and assess the reasonably 

foreseeable impacts of issuing the Greens Hollow coal lease. Such reasonably foreseeable impacts include 

coal combustion impacts, coal transport impacts, and coal export impacts. As a result, the BLM failed to 

appropriately analyze and assess impacts to the climate. 

a. Failure to Adequately Analyze and Assess the Reasonably Foreseeable 
Impacts of Activities That Will Result From Leasing Greens Hollow 

 
 The FSEIS presents scant analysis and assessment of impacts related to coal combustion, coal 

transport, and coal exports, all activities that are reasonably foreseeable consequences—and therefore 

indirect impacts—of the BLM’s approval of the Greens Hollow coal lease. The BLM variously refused to 

fully analyze and assess the impacts of these activities based on perceived uncertainty. In fact, there is no 
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uncertainty that coal combustion, coal transport, and coal exports are reasonably foreseeable activities 

associated with issuing the Greens Hollow coal lease. 

 The problem is that the BLM appears to have inappropriately conflated a lack of desired 

analytical precision with a lack of reasonable foreseeability. However, simply because the agency may 

believe that an analysis of reasonably foreseeable impacts may not meet some arbitrary standard of 

precision does not render an impact reasonably unforeseeable under NEPA. 

  Regardless, the agency’s various claims of uncertainty are simply unsupported. Available 

information and analysis readily indicates that the agency was capable of and obligated to conduct a full 

analysis of coal combustion, coal transport, and coal export impacts. The failure to do so renders the 

proposed ROD contrary to NEPA. 

i. Coal Combustion Impacts 
 
 Agencies must analyze coal combustion impacts from mine expansion decisions when “(1) ‘but 

for’ the proposed expansion, the coal-combustion impacts would not occur and (2) the coal-combustion 

impacts are reasonably foreseeable.” See Diné Citizens Against Ruining Our Environment v. U.S. Office 

of Surface Mining Reclamation and Enforcement, 82 F.Supp. 3d 1201, 1213 (D. Colo. 2015), vacated as 

moot, 643 Fed. Appx. 799 (10th Cir. 2016) (citing 40 U.S.C. § 1508.8, Utahns for Better Transp. v. U.S. 

Dep’t of Transp., 305 F.3d 1152, 1176 (10th Cir. 2002)). 

 With regards to the Greens Hollow coal lease, the FSEIS acknowledges that, “burning of the coal 

is an indirect impact that is a reasonable progression of the mining activity.” FSEIS at 287. Nevertheless, 

BLM expressly declined to address any impacts resulting from the combustion of coal. See FSEIS at 287-

288 (declining to discuss impacts from coal combustion); FSEIS at D-63 (“The effects from consumption 

are not only speculative, but beyond the scope of agency authority or control.”) 

  The FSEIS acknowledges that the SUFCO mine provides approximately four million tons of coal 

per year to the Hunter power plant and that this plant is likely to continue operations as the “largest 

customer of coal from the mine.” FSEIS at 145 and 287. The FSEIS attempts to avoid consideration of 

the natural consequence of mining this coal and burning much of it at Hunter, including “the release of 
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sulfur, nitrogen, mercury, arsenic, particulates, etc. from the burning of coal.” FSEIS at 287. The BLM 

rejects any quantification or description of these predictable releases and their consequences by arguing 

that “[a]t this time, there is insufficient information to determine the multiple end users of the coal and the 

combustion technology that might be used.” FSEIS at 288. Uncertainty about the exact allocation of 

Greens Hollow coal, however, does not excuse the BLM from acknowledging the fact that the 

fundamental purpose of mining the coal is to burn it, and that the largest share of that coal will likely be 

burned at the Hunter power plant, where the conditions of operation are readily determinable. 

  The failure to even attempt to disclose mercury, selenium, and other emissions associated with 

coal combustion is disconcerting because it is readily possible to predict where coal from the SUFCO 

mine will be burned. Indeed, as Appellants noted in comments on the Draft SEIS, fuel receipt data from 

the U.S. Energy Information Administration (“EIA”) indicates the bulk of coal mined from SUFCO is 

combusted in power plants in Utah.  See Petition for Stay Exhibit 7.  The table below summarizes this 

data and still confirms that coal mined from SUFCO is burned primarily in the nearby Hunter and 

Huntington power plants, as well as the Intermountain and Kennecott power plants in Utah. 

SUFCO Mine Customers, 2015, Total Coal Consumed, and Contract Details. Data from Energy 
Information Administration Form 923 Data. 

Power Plant Location 
(State) 

Total Tons of SUFCO Coal 
Consumed 2014 

Contract Expiration 
Date 

Hunter UT 1,238,753 December 2020 
Huntington UT 1,042,569 December 2020 
Intermountain Power UT 1,957,865 -- 
Kennecott Power Plant UT 178,046 December 2015 
 

 Notably, the EIA data indicates that SUFCO coal furnished more nearly half the total coal 

consumed at Hunter in 2015, which according to the EIA was 2,540,128 tons of coal. Importantly, 

however, this data also indicates that coal from SUFCO will continue to be burned in the nearby 

Huntington and Hunter power plants throughout the foreseeable future. In addition to coal consumption 

data, the EIA’s report also presents contract information and indicates that the mine is contracted to 
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provide coal to Hunter and Huntington until at least December of 2020. This data indicates that the FSEIS 

is significantly flawed because it asserts that it is not possible to determine where coal will be consumed. 

  Again, the BLM cannot feign ignorance of key factors that play a large role in fully evaluating the 

reasonably foreseeable impacts of the Greens Hollow lease. Those factors must be disclosed and analyzed 

under NEPA. 

 The FSEIS also touts the benefit of the leasing decision, arguing that “combustion of the coal 

could provide electricity to every residence in Utah and 997,993 additional residences.” FSEIS at 287. 

The law is quite clear that, although NEPA does not require quantification of costs and benefits of a 

proposed action in every instance, it is arbitrary and capricious for an agency to claim that the benefit of a 

proposed action is foreseeable and quantifiable but its adverse impacts too uncertain or speculative to 

quantify. High Country Conservation Advocates v. U.S. Forest Service, 52 F.Supp. 3d 1174, 1196 (D. 

Colo. 2014). 

 Burning Greens Hollow coal, particularly at the Hunter power plant, will have readily foreseeable 

effects, both regionally and globally, that the FSEIS refuses to consider – impacts that Appellants brought 

to the BLM’s attention explicitly and repeatedly throughout the NEPA process. These combustion 

impacts include not only emissions of greenhouse gases contributing to global climate change, but also 

emission of hazardous air pollutants including mercury and selenium that are deposited near the power 

plant and pose risks to both human health and the survival of endangered and other native fish in the 

Green River. In particular, the FSEIS’s discussion of impacts to the listed Colorado pikeminnow, 

razorback sucker, humpback chub, and bonytail are limited solely to discussion of water diversions, and 

makes no mention of the known and ongoing threat to those species posed by mercury and selenium 

deposited from coal combustion. See FSEIS at 198. 

 The FSEIS suggests that it need not disclose or analyze combustion effects due to the fact that the 

Hunter “plant is anticipated to continue operations as authorized by the state for the life of the facility. 

Therefore, regional impacts to ambient air quality from the combustion of coal within the region would be 

generally the same for each Alternative.” FSEIS at 287. This “status quo” argument has been conclusively 
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rejected by both the Ninth Circuit and the District of Colorado. Even if the proposed Greens Hollow 

expansion does not change the rate of combustion at Hunter, it will result in the combustion of an 

additional 56.6 million tons of coal, (see FSEIS at 2), of which approximately 4 million tons per year can 

be expected to be burned at Hunter (see FSEIS at 145). Absent approval of the lease, the 56.6 million tons 

of coal would not be burned, at Hunter or elsewhere. Because mercury accumulates in the environment 

and in organisms, the relevant concern is not the rate of combustion but the total pollutant contribution. 

As the federal court recently explained in Diné Care regarding a coal mine permitting case involving the 

U.S. Office of Surface Mining Reclamation and Enforcement (“OSM”): 

A recent Ninth Circuit case illustrates the significance of this distinction. In South Fork 
Band Council of Western Shoshone of Nevada v. U.S. Department of Interior, the court 
rejected BLM’s argument that the “status quo rule” obviated the need to consider the 
indirect effects of a proposed mining expansion project.15 588 F.3d 718 (9th Cir. 2009). 
In that case, BLM argued, as Respondents do here, that because the proposed expansion 
of mining operations would not result in any change in the rate of ancillary operations, it 
need not consider the effects of those ancillary operations in its NEPA analysis. Id. at 
725. The Ninth Circuit flatly rejected this argument, noting that BLM’s approval of the 
proposed mine expansion would result in an additional ten years of ancillary operations, 
along with the attendant environmental impacts. Id. at 726. 
 
This distinction is particularly relevant with regards to the deleterious impacts of 
combustion-related mercury deposition in the area of the Four Corners Power Plant. Even 
though, as Respondents argue, the effects related to ambient air quality concentrations of 
pollutants are most closely related to the rate of emissions, Transcript of Oral Argument 
(Feb. 18, 2015) at 38-39, the primary impacts of mercury are not associated with its 
ambient concentration in the air but with its deposition from the atmosphere. Id. at 42. 
Although Respondents attempt to downplay the significance of mercury emissions from 
the Four Corners Power Plant, id. (noting that the Four Corners Power Plant accounts for 
1% of mercury deposition in the San Juan River basin), the record reveals that even 
microscopic changes in the amount of mercury deposition can have significant impacts 
on threatened and endangered species in the area impacted by the Four Corners Power 
Plant. See AR 1-2-14-1990 (concluding that a .1% increase in mercury deposition in the 
basin is likely to jeopardize the continued existence of the Colorado pikeminnow). Given 
the potentially significant impacts of mercury 
pollution, OSM’s failure to discuss or analyze the deleterious impacts of combustion-
related mercury deposition in the area of the Four Corners Power Plant is troubling. At a 
minimum, it renders OSM’s analysis of the indirect effects of the proposed mine 
expansion insufficient. 
 
OSM’s approval of the Permit Revision Application, even if it does not alter the rate of 
combustion at Four Corners Power Plant, will result in the combustion of an additional 
12.7 million tons of coal. The “status quo rule” does not excuse OSM’s failure to 
consider the cumulative impact of this additional coal combustion, which would not 
occur but for OSM’s approval of the proposed expansion. 
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Diné Care, 1214-1215. Although Diné Care dealt with a permitting decision for a mine serving only a 

single plant, its reasoning is equally applicable to a mine, such as SUFCO, that serves multiple customers, 

but is under long-term contract to supply the vast majority of its output to a known power plant or plants. 

 This critical flaw of the FSEIS is underscored by the fact that readily available information 

clearly demonstrates mercury and selenium releases and deposition will be a reasonably foreseeable 

consequence of coal combustion.  

 Mercury occurs naturally but is also a local, regional, and global pollutant that is harmful to 

wildlife and human health.  See Petition for Stay Exhibit 8.  Atmospheric mercury is produced from, 

among other things, combustion of coal at power plants, which releases mercury into the air where it is 

then deposited by precipitation water bodies, where micro-organisms convert it to methyl mercury – a 

particularly toxic form – at which point it becomes biomagnified through the food chain.  See Petition for 

Stay Exhibit 9. 

 Some of the highest levels of mercury concentration in fish tissue within the entire region of the 

Upper Colorado River Basins occur in Colorado pikeminnow in the Middle Green River, located in close 

proximity to the Hunter power plant that burns the largest share of SUFCO coal.  See Petition for Stay 

Exhibit 7 at 76 & Table 3.  The Colorado pikeminnow is a critically-endangered fish and top natural 

predator in the Colorado River that has been federally protected since 1967. The pikeminnow is imperiled 

due to widespread destruction and modification of the Colorado River basin, including its tributaries, 

where it once occurred. It currently survives as a result of stocking programs in some areas of the upper 

and lower Colorado River basins, and in a limited stretch of the San Juan River. The Green River is 

critical to the long-term survival and recovery of the Colorado pikeminnow, constituting the largest 

population for the potential downlisting and delisting of the species. See U.S. Fish and Wildlife Service, 

Colorado pikeminnow (Ptychochelius lucius) Recovery Goals at 44 (2002), cited in FSEIS at 323. 

 In considering the effects of the Desert Rock Energy Project (“Desert Rock”) – a coal-fired plant 

that was proposed for construction on the Navajo Nation in northwestern New Mexico – the U.S. Fish and 
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Wildlife Service considered the effects of atmospheric mercury deposition to endangered and threatened 

species including the Colorado pikeminnow. See Petition for Stay Exhibit 10 at 106.  Using a threshold 

for adverse effects of 0.2 mg/kg WW (wet weight), 64 percent of San Juan Colorado pikeminnow 

experience reproductive impairment due to mercury presently.  Id. By 2020, the Desert Rock BiOp found 

that mercury deposition in the San Juan River basin is expected to increase by 35.4 percent without or 

35.5 percent with the construction of the proposed Desert Rock Energy Project.  Id. at 3.  For this reason, 

the Fish and Wildlife Service predicted that 72 percent of Colorado pikeminnow in the San Juan River 

basin will experience mercury-induced reproductive impairment by 2020 – which the agency found 

would be “likely to jeopardize the continued existence of the Colorado pikeminnow.” Id. at 120 

(emphasis added). The recently issued Four Corners/Navajo Mine Biological Opinion sets a substantially 

higher threshold for mercury concentrations that would lead to population-level impairment in the San 

Juan (0.7 mg/kg as opposed to 0.2 mg/kg), but clearly reaffirms the substantial scientific certainty that 

mercury accumulation poses severe behavioral, reproductive, and survival risks to fish including 

Colorado pikeminnow, razorback sucker, humpback chub, and bonytail.  Exhibit 9 at 81-94.  That same 

Biological Opinion, however, indicates baseline levels of 0.77 mg of mercury per kg of fish muscle tissue 

present in Colorado pikeminnow in the Middle Green and .95 mg of mercury per kg of fish muscle tissue 

in the White River – baseline levels sufficient to endanger population survival even under the elevated 

threshold of the Four Corners BiOp. Id. at 76 Table 3. Selenium levels in Middle Green fish are similarly 

dangerously high, averaging 1.0 mg/kg. Id. 

Average and range of baseline mercury (Hg mg/kg WW) and selenium (Se mg/kg WW) in 
pikeminnow and razorback sucker muscle tissues in Upper Colorado River Basin. Id. 
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 That mercury emissions from the Hunter and Huntington power plants may affect the Colorado 

pikeminnow, razorback sucker, humpback chub, and bonytail is illustrated by a series of maps prepared 

by WildEarth Guardians using the Environmental Protection Agency’s (“EPA’s”) Regional Modeling 

System for Aerosols and Deposition protocol, or REMSAD, and relying on the agency’s methods. See 

Petition for Stay Exhibit 11.  Based on this model, Guardians modeled that the Hunter power plant 

contributes 5.37% of total mercury deposition in the Green River Basin, with Huntington contributing 

19.52%. More detailed modeling of the individual power plants also shows that both power plants’ 

mercury deposition footprints are more heavily concentrated in the Green River watershed, particularly in 

the Huntington Creek and Price River drainages. See Petition for Stay Exhibit 12. 

 Regardless of whether or not SUFCO’s contribution to mercury releases from Hunter and other 

plants will cause jeopardy to the Colorado pikeminnow under the Endangered Species Act, the BLM 

cannot ignore this significant impact under NEPA due to minor uncertainty regarding the precise 

destination and combustion conditions for Greens Hollow coal. See Northwest Envt’l Defense Ctr. v. 

NMFS, 647 F. Supp. 2d 1221, 1247 (D. Or. 2009) (“Clearly, there can be a significant impact on a species 

[under NEPA] even if its existence is not jeopardized.”) (quotation omitted). 

ii. Coal Transport Impacts 
 
 Although the BLM acknowledges that coal from the SUFCO mine will be transported, the FSEIS 

is silent as to how these transport activities will affect the human environment. 

 In fact, the FSEIS’s discussion of transport-related impacts boils down to one paragraph in which 

the BLM discloses that truck hauling of coal will occur, with the majority of coal trucked to the Hunter 

power plant. See FSEIS at 287. The FSEIS, however, does not disclose how much truck traffic will occur, 

what the reasonably foreseeable impacts of this truck traffic will be, whether coal is trucked to other 

power plants (e.g., to the Intermountain Power Plant or the Kennecott power plant) and what other related 

impacts would be expected (e.g., to water, to wildlife, etc.). Not only that, but the BLM appears to assert 

that, notwithstanding this trucking, the transportation impacts of issuing the Greens Hollow coal lease 
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would be the same as if the agency adopted a No Action Alternative. See id. This is completely 

unsupported. While the BLM claims that if coal from Greens Hollow is not trucked to the Hunter power 

plant, other coal will simply be trucked in, there is no basis for this assumption that would indicate the 

impacts under the No Action Alternative would be exactly the same as under the proposed action. 

 Regardless, the agency’s fundamental presumption regarding transportation impacts hold no 

water. By approving the Greens Hollow coal lease, the BLM is acquiescing to more than eight more years 

of truck hauling of coal from the SUFCO mine. If the agency adopts a No Action alternative, this hauling 

would not occur. The fact that other coal may be trucked from some other mine to the Hunter power plant 

or other coal-fired power plant does not render the reasonably foreseeable transportation impacts 

irrelevant or, as the agency seems to imply, nonexistent. Similar to coal combustion impacts, BLM here is 

obligated to analyze coal trucking impacts associated with extending the life of the SUFCO mine given 

that they would not otherwise occur but for the Greens Hollow coal lease. 

 Finally, the FSEIS is deficient under NEPA because it entirely fails to analyze and assess the 

impacts of rail transport of coal from the SUFCO mine. The BLM makes reference to rail transport 

FSEIS, for example noting that “coal is transported to a rail head in Levan, Utah, and from there to 

multiple end users,” and that some coal is transported to a “central loading point for rail loading,” but 

provides no analysis or assessment of the impacts of rail loading and transport. We are particularly 

concerned that as a result, the BLM has failed to adequately disclose air quality impacts related to 

locomotive traffic, including greenhouse gas emissions and fugitive coal dust from train cars.  

 Although the agency may claim that the ultimate destination of the coal is uncertain, this excuse 

does not seem to absolve the agency of its duty to disclose, analyze, and assess potentially significant 

reasonably foreseeable impacts. Here, the BLM has information to know with certainty that some coal is 

hauled to the Levan railhead and therefore has sufficient information to at least analyze and assess the 

impacts of coal loading. Indeed, even Union Pacific has information available that could enable the 

agency to conduct such an analysis. According to the company’s website, the SUFCO mine has 14,000 
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tons of live storage capacity at the railhead and ten 1,000-ton-per-hour vibrating feeders that place the 

coal on a belt to a 200 ton surge bin where it is fed into trains. See Petition for Stay Exhibit 13. 

 Furthermore, as to the uncertainty regarding the destination of coal from the SUFCO mine, this 

again appears to be unsupported. As explained, BLM knows where SUFCO coal is currently shipped, 

giving the agency a reasonable understanding of where coal is likely to be shipped in the future. Even if 

destinations might change, it is unclear how this prevents the BLM from making any effort to analyze and 

assess the impacts of hauling coal by rail. At the least, the agency can and should estimate how much coal 

is likely to be shipped by rail from SUFCO at any time and to then roughly estimate what air emissions 

and other impacts are likely to occur. The failure to make any effort at all to analyze and assess such 

reasonably foreseeable impacts renders the FSEIS fatally flawed.  

iii. Coal Export Impacts 
 
 Related to the BLM’s failure to adequately analyze and assess coal transport impacts, the agency 

also ran afoul of NEPA by failing to analyze and assess impacts related to international coal export 

activities. 

 That Bowie Resources, the proponent of the Greens Hollow coal lease, exports coal 

internationally is not uncertain, speculative, or otherwise unforeseeable. According a report released in 

2014 by the Sightline Institute, Bowie has signaled that exports are a key element of its business plan and 

revealed that the company has agreements to ship coal from two ports in the Bay Area of California, 

including the Port of Stockton in California the Levin-Richmond Terminal, a private port in Richmond. 

See Petition for Stay Exhibit 14. 

Indeed, according to Bowie Resources, coal from the SUFCO mine is already exported overseas 

through ports in the Bay Area of California. See Petition for Stay Exhibit 15. Not only that, but it was 

announced in 2015 that the company is partnering with local counties, including Sevier, Sanpete, Emery, 

and Carbon Counties, to secure additional port capacity in Oakland to lock in future exports. See Petition 

for Stay Exhibit 16.  One local official, who noted that Bowie is interested in expanding its coal shipping 

capacity to international markets, commented that, “The purchase of SUFCO by Bowie [Resources] is 
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what’s driving all of this.” Id. Recent news reports confirm that Bowie Resources is aggressively pursuing 

plans to ensure the ability to export coal from the SUFCO mine. See Petition for Stay Exhibit 17. 

 In spite of this information, the BLM asserted that the impacts of coal export activities, and more 

specifically the destination of the coal, are “outside the scope” of the FSEIS.  FSEIS at D-51.  NEPA, 

however, is clear that reasonably foreseeable impacts, or indirect impacts, must be analyzed, meaning that 

it is impossible for such impacts to be “outside the scope” of an EIS. Here, international export of coal is 

certainly a reasonably foreseeable consequence of issuing the Greens Hollow lease. Although the BLM 

may believe that the ultimate destination of coal is uncertain, this does not make the activity of exporting 

coal any less certain or absolve the agency of addressing these impacts in accordance with NEPA. 

 With the information available now, the BLM clearly could have analyzed the potential impacts 

of hauling coal from Utah to California, the impacts of unloading coal from trains to barges at port 

facilities, and the impacts of shipping coal through the Bay Area. Such an analysis is not “outside the 

scope” of FSEIS, but rather an integral part of ensuring the BLM takes a hard look at potentially 

significant impacts. 

 The failure to even attempt to analyze the reasonably foreseeable impacts of coal exporting raises 

serious concerns that the BLM has not adequately analyzed the air quality impacts, including greenhouse 

gas emissions, of issuing the Greens Hollow lease, water impacts, and land impacts. Full and accurate 

consideration of these impacts is relevant to ensuring a well-informed decision under NEPA. 

b. Failure to Adequately Analyze and Assess Climate Impacts Associated with 
Projected Direct and Indirect Greenhouse Gas Emissions 

 
 The BLM further overlooked what may be one of the most significant consequences of issuing 

the Greens Hollow coal lease, namely the climate impacts that would result from direct and indirect 

emissions of greenhouse gas emissions. 

 Here, the agency did not deny that greenhouse gas emissions would be released, both directly 

from mining operations and indirectly from coal combustion, and that these emissions would contribute to 

anthropogenic climate change. FSEIS at 285. Rather, the BLM denied that these emissions would be 
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significant in the context of their contribution to global climate change. In offering this denial, however, 

the agency relied on specious logic and inaccurate information, rendering its analysis and assessment 

wholly unsupported under NEPA. 

 The BLM offers two lines of reasoning for its climate denial, both of which lack support. First, 

the agency asserts that direct and indirect greenhouse gas emissions would be so small that climate 

impacts would be insignificant. The agency discloses that total emissions related to the burning of the 

Greens Hollow coal lease would amount to “0.067% of global emissions” and that emissions from mining 

would amount to “0.014%” of global emissions, implying that total emissions would be a fraction of 

worldwide greenhouse gas emissions. FSEIS at 286. This is an absurd and arbitrary comparison.6 Using 

this logic, for instance, the jobs and revenue that would be created by extending the life of the SUFCO 

mine would be a small fraction of global jobs and revenue, making them insignificant. For the agency to 

dismiss potentially significant climate impacts by proffering such a meaningless comparison is 

misleading, and undermines NEPA’s goal of ensuring well-informed, objective decisions. 

 The agency next attempts to dismiss climate impacts as insignificant by claiming that, “The tools 

necessary to quantify incremental climatic impacts of specific activities [] are presently unavailable.” 

FSEIS at 285. The BLM also asserts, “The climate change research community has not yet developed 

tools specifically intended for evaluating or quantifying end-point impacts attributable to the emissions of 

GHGs [greenhouse gases] from a single source and there is a lack of any scientific literature to draw from 

regarding the climate effects of individual, facility-level GHG emissions.” Id. This position is flatly 

unsupported because there are tools available to quantify incremental climate impacts associated with 

specific activities that are not only supported by science, but that are also supported by numerous federal 

agencies, including the Department of the Interior.  

                                                
6 Notably, the U.S. White House Council on Environmental Quality (“CEQ”) explained in 2016 that such 
an assessment of climate impacts is “not appropriate” under NEPA. As the agency stated, “a statement 
that emissions form a proposed Federal action represent only a small fraction of global emissions is 
essentially a statement about the nature of the climate change challenge, and is not an appropriate basis 
for deciding whether or to what extent to consider climate change impacts under NEPA.” Petition for Stay 
Exhibit 18. 
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 One of these tools (although by no means the only tool) is the social cost of carbon. The social 

cost of carbon protocol for assessing climate impacts is a method for “estimat[ing] the economic damages 

associated with a small increase in carbon dioxide (CO2) emissions, conventionally one metric ton, in a 

given year [and] represents the value of damages avoided for a small emission reduction (i.e. the benefit 

of a CO2 reduction).” Petition for Stay Exhibit 19 at 1.  The protocol was developed by a working group 

consisting of several federal agencies. 

 In 2009, an Interagency Working Group was formed to develop the protocol and issued final 

estimates of carbon costs in 2010. These estimates were then revised in 2013 by the Interagency Working 

Group, which at the time consisted of 13 agencies.  This report and the social cost of carbon estimates 

were again revised in 2015. See Petition for Stay Exhibit 20. 

  Recently, as an addendum to previous Technical Support Documents regarding the social cost of 

carbon, the Department of the Interior joined numerous agencies in preparing estimates of the social cost 

of methane and other greenhouse gases. See Petition for Stay Exhibit 21. 

 Depending on the discount rate and the year during which the carbon emissions are produced, the 

Interagency Working Group estimates the cost of carbon emissions, and therefore the benefits of reducing 

carbon emissions, to range from $11 to $220 per metric ton of carbon dioxide.  In its most recent update 

to the Social Cost of Carbon Technical Support Document, the White House’s central estimate was 

reported to be $36 per metric ton. See Petition for Stay Exhibit 22.  In July 2014, the U.S. Government 

Accountability Office (“GAO”) confirmed that the Interagency Working Group’s estimates were based on 

sound procedures and methodology. See Petition for Stay Exhibit 23. 

 Although often utilized in the context of agency rulemakings, the protocol has been 

recommended for use and has been used in project-level decisions. For instance, the EPA recommended 

that an EIS prepared by the U.S. Department of State for the proposed Keystone XL oil pipeline include 

“an estimate of the ‘social cost of carbon’ associated with potential increases of GHG emissions.” Petition 

for Stay Exhibit 24. 
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More importantly, the BLM has also utilized the social cost of carbon protocol in the context of 

oil and gas approvals. In recent Environmental Assessments for oil and gas leasing in Montana, the 

agency estimated “the annual SCC [social cost of carbon] associated with potential development on lease 

sale parcels.” Petition for Stay Exhibit 25 at 76. In conducting its analysis, the BLM used a “3 percent 

average discount rate and year 2020 values,” presuming social costs of carbon to be $46 per metric ton. 

Id. Based on its estimate of greenhouse gas emissions, the agency estimated total carbon costs to be 

“$38,499 (in 2011 dollars).” Id. In Idaho, the BLM also utilized the social cost of carbon protocol to 

analyze and assess the costs of oil and gas leasing. Using a 3% average discount rate and year 2020 

values, the agency estimated the cost of carbon to be $51 per ton of annual CO2e increase. See Petition for 

Stay Exhibit 26 at 81.  Based on this estimate, the agency estimated that the total carbon cost of 

developing 25 wells on five lease parcels to be $3,689,442 annually. Id. at 83.  

 To be certain, the social cost of carbon protocol presents a conservative estimate of economic 

damages associated with the environmental impacts climate change. As the EPA has noted, the protocol 

“does not currently include all important [climate change] damages.” Petition for Stay Exhibit 19. As 

explained: 

The models used to develop [social cost of carbon] estimates do not currently include all of the 
important physical, ecological, and economic impacts of climate change recognized in the climate 
change literature because of a lack of precise information on the nature of damages and because 
the science incorporated into these models naturally lags behind the most recent research. 

 
Id. In fact, more recent studies have reported significantly higher carbon costs. For instance, a report 

published this month found that current estimates for the social cost of carbon should be increased six 

times for a mid-range value of $220 per ton. See Petition for Stay Exhibit 27 at 2. In spite of uncertainty 

and likely underestimation of carbon costs, nevertheless, “the SCC is a useful measure to assess the 

benefits of CO2 reductions,” and thus a useful measure to assess the costs of CO2 increases. Petition for 

Stay Exhibit 19. 

 That the economic impacts of climate change, as reflected by an assessment of social cost of 

carbon, should be a significant consideration in agency decisionmaking, is emphasized by a recent White 
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House report, which warned that delaying carbon reductions would yield significant economic costs. See 

Petition for Stay Exhibit 28.  As the report states: 

[D]elaying action to limit the effects of climate change is costly. Because CO2 
accumulates in the atmosphere, delaying action increases CO2 concentrations. Thus, if a policy 
delay leads to higher ultimate CO2 concentrations, that delay produces persistent economic 
damages that arise from higher temperatures and higher CO2 concentrations. Alternatively, if a 
delayed policy still aims to hit a given climate target, such as limiting CO2 concentration to given 
level, then that delay means that the policy, when implemented, must be more stringent and thus 
more costly in subsequent years. In either case, delay is costly. 

 
Id. at 1. 
 
 The requirement to analyze the social cost of carbon is supported by the general requirements of 

NEPA, specifically supported in federal case law. Courts have ordered agencies to assess the social cost 

of carbon pollution, even before a federal protocol for such analysis was adopted. In 2008, the U.S. Court 

of Appeals for the Ninth Circuit ordered the National Highway Traffic Safety Administration to include a 

monetized benefit for carbon emissions reductions in an Environmental Assessment prepared under 

NEPA. Center for Biological Diversity v. National Highway Traffic Safety Administration, 538 F.3d 

1172, 1203 (9th Cir. 2008). The Highway Traffic Safety Administration had proposed a rule setting 

corporate average fuel economy standards for light trucks. A number of states and public interest groups 

challenged the rule for, among other things, failing to monetize the benefits that would accrue from a 

decision that led to lower carbon dioxide emissions. The Administration had monetized the employment 

and sales impacts of the proposed action. Id. at 1199. The agency argued, however, that valuing the costs 

of carbon emissions was too uncertain. Id. at 1200. The court found this argument to be arbitrary and 

capricious. Id. The court noted that while estimates of the value of carbon emissions reductions occupied 

a wide range of values, the correct value was certainly not zero. Id. It further noted that other benefits, 

while also uncertain, were monetized by the agency. Id. at 1202. 

 More recently, a federal court has done likewise for a federally approved coal lease. That court 

began its analysis by recognizing that a monetary cost-benefit analysis is not universally required by 

NEPA. See High Country Conservation Advocates v. U.S. Forest Service, 52 F.Supp. 3d 1174 (D. Colo. 

2014), citing 40 C.F.R. § 1502.23. However, when an agency prepares a cost-benefit analysis, “it cannot 
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be misleading.” Id. at 1182 (citations omitted). In that case, the NEPA analysis included a quantification 

of benefits of the project. However, the quantification of the social cost of carbon, although included in 

earlier analyses, was omitted in the final NEPA analysis. Id. at 1196. The agencies then relied on the 

stated benefits of the project to justify project approval. This, the court explained, was arbitrary and 

capricious. Id. Such approval was based on a NEPA analysis with misleading economic assumptions, an 

approach long disallowed by courts throughout the country. Id. 

 A recent op-ed in the New York Times from Michael Greenstone, the former chief economist for 

the President’s Council of Economic Advisers, confirms that it is appropriate and acceptable to calculate 

the social cost of carbon when reviewing whether to approve fossil fuel extraction. See Petition for Stay 

Exhibit 29. 

 Thus, although the social cost of carbon protocol is an appropriate and widely accepted method 

for analyzing and assessing the climate impacts of incremental greenhouse gas emissions from specific 

activities, such as coal leasing, it is also a necessary component of any cost-benefit analysis, should an 

agency choose to prepare one.  

 In the case of Greens Hollow, this further underscores that the BLM did not take a hard look at 

climate impacts in accordance with NEPA. Indeed, as part of the FSEIS, the agency did prepare an 

economic analysis that disclosed economic benefits, disclosing for example that leasing would generate 

up to “$1.87 billion.” FSEIS at 56. Given this, the agency was obligated to disclose the costs of leasing, 

including carbon costs. Unfortunately, the BLM did not do so, effectively presuming that there would be 

no costs whatsoever associated with issuing the Greens Hollow coal lease, including no carbon costs. This 

blatantly lopsided approach to analyzing and assessing costs and benefits contravenes NEPA. 

 The severity of this shortcoming is highlighted by the fact that carbon costs associated with the 

Greens Hollow coal lease appear to be substantial. Based on the BLM’s disclosure that mining will 

produce “21.8 million metric tons” of carbon dioxide annually (FSEIS at 286) and that the Greens Hollow 

lease would extend the life of the SUFCO mine for approximately eight years (FSEIS at S-2), we can 

estimate the present cost of carbon emissions using the 2015 social cost of carbon numbers presented by 
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the Interagency Working Group. Presuming that the Greens Hollow lease will be mined starting in 2017, 

the table below shows the present cumulative carbon costs could be as low as $2.14 billion and as high as 

$21.65 billion.  

Cumulative Carbon Costs Associated with Greens Hollow Coal Lease 

Year 

Low Carbon 
Price, 5% Avg. 
Discount Rate 
($/metric ton) 

Low Carbon 
Cost ($) 

High Carbon 
Price, 3% 95th 
Percentile Avg. 
($/metric ton) 

High Carbon 
Cost ($) 

2017 11 239,800,000 112 2,441,600,000 
2018 12 261,600,000 116 2,528,800,000 
2019 12 261,600,000 120 2,616,000,000 
2020 12 261,600,000 123 2,681,400,000 
2021 12 261,600,000 126 2,746,800,000 
2022 13 283,400,000 129 2,812,200,000 
2023 13 283,400,000 132 2,877,600,000 
2024 13 283,400,000 135 2,943,000,000 

 PRESENT COST 
(LOW) $2,136,400,000 PRESENT COST 

(HIGH) $21,647,400,000 

 
 Granted, there may be uncertainty around these numbers. However, NEPA does not allow an 

agency to forego analyzing impacts completely simply because there may be some uncertainty, especially 

where the information may still be of “high quality” according to 40 C.F.R. § 1500.1. The BLM itself 

seems to understand this as the FSEIS analyzes and discloses a number of reasonably foreseeable impacts 

that are uncertain, including economic impacts. For instance the agency notes that issuing the Greens 

Hollow coal lease “could” extend the life of the mine by 8.8 years and that the coal “could be recovered” 

and provide revenue. FSEIS at 243.  

 In light of all this, it appears more than reasonable to have expected the BLM to do more than 

make unsupported claims that analyzing and assessing climate impacts was not possible under NEPA. 

Here, the agency made no effort to actually verify what tools truly exist to analyze and assess climate 

impacts and instead, mischaracterized the state of science and understanding. By failing to appropriately 

analyze and assess climate impacts, the FSEIS clearly contradicts NEPA’s requirement that information 

and analysis be of “high quality” in accordance with 40 C.F.R. § 1500.1. 
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