
 

 

August 21, 2017 
 

BY ELECTRONIC MAIL 
 
Bureau of Land Management 
Pinedale Field Office 
Attn: Liz Dailey, Project Lead 
P.O. Box 768,  
1625 West Pine Street 
Pinedale, WY 82941 
blm_wy_npl_eis@blm.gov 
 
Re:  Comments on the Normally Pressured Lance Natural Gas Development Project 

Draft Environmental Impact Statement (“NPL DEIS”) 
 
Dear Ms. Dailey: 
 
 WildEarth Guardians submits the following comments on the Bureau of Land 
Management’s (“BLM’s”) draft environmental impact statement (“DEIS”) for the Normally 
Pressured Lance Natural Gas Development Project (“NPL Project”). The agency is proposing 
approve Jonah Energy’s plan to drill 3,500 directional natural gas wells in the Sublette County, 
Wyoming. 
 

WildEarth Guardians is a nonprofit environmental advocacy organization dedicated to 
protecting the wildlife, wild places, wild rivers, and health of the American West.  On behalf of 
our members, Guardians has an interest in ensuring the BLM fully protects public lands and 
resources as it oversees the oil and gas industry’s plans to develop publicly-owned minerals.  
More specifically, Guardians has an interest in ensuring the BLM meaningfully and genuinely 
takes into account the all of the implications of its oil and gas decisions, including objectively 
and robustly weighing the costs and benefits of authorizing the release of more greenhouse gas 
emissions known to contribute to global warming.  
 

We object to the agency’s proposal as it not in the interest of the American public to 
sacrifice public lands for fossil fuel development.  If the BLM continues to proceed with 
consideration of the NPL Project, however, we request the agency refrain from approval until it 
completes its requirements under the National Environmental Policy Act (“NEPA”), the Clean 
Air Act, and the Federal Land Planning and Management Act (“FLPMA”). 
 

I. The BLM’s DEIS Fails to Comply with NEPA. 
 

NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. 
§ 1500.1(a). The law requires federal agencies to fully consider the environmental implications 
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of their actions, taking into account “high quality” information, “accurate scientific analysis,” 
“expert agency comments,” and “public scrutiny,” prior to making decisions.  Id. at 1500.1(b).  
This consideration is meant to “foster excellent action,” resulting in decisions that are well 
informed and that “protect, restore, and enhance the environment.”  Id. at 1500.1(c). 
 
 To fulfill the goals of NEPA, federal agencies are required to analyze the “effects,” or 
impacts, of their actions to the human environment prior to undertaking their actions.  Id. § 
1502.16(d).  To this end, the agency must analyze the “direct,” “indirect,” and “cumulative” 
effects of its actions, and assess their significance.  Id. §§ 1502.16(a), (b), and (d).  Direct effects 
include all impacts that are “caused by the action and occur at the same time and place.”  Id. 
§ 1508.8(a).  Indirect effects are “caused by the action and are later in time or farther removed in 
distance, but are still reasonably foreseeable.”  Id. at § 1508.8(b).  Cumulative effects include the 
impacts of all past, present, and reasonably foreseeable actions, regardless of what entity or 
entities undertake the actions.  Id. § 1508.7. 
 
 An agency may prepare an environmental assessment (“EA”) to analyze the effects of its 
actions and assess the significance of impacts.  See id. § 1508.9; see also 43 C.F.R. § 46.300.  
Where effects are significant, an agency must prepare an Environmental Impact Statement 
(“EIS”).  See 40 C.F.R. § 1502.3.  Following an EIS, the agency must prepare a Record of 
Decision (“ROD”) to “state what the decision was,” “identify all alternatives considered,” and 
“state whether all practicable means to avoid or minimize environmental harm from the 
alternative selected have been adopted, and if not, why they were not.” Id. at §1505.2. 
 
 Within an EA or EIS, the scope of the analysis must include “[c]umulative actions” and 
“[s]imilar actions.”  40 C.F.R. §§ 1508.25(a)(2) and (3).  Cumulative actions include action that, 
“when viewed with other proposed actions have cumulatively significant impacts and should 
therefore be discussed in the same impact statement.”  Id. § 1508.25(a)(2).  Similar actions 
include actions that, “when viewed with other reasonably foreseeable or proposed agency 
actions, have similarities that provide a basis for evaluating their environmental consequences 
together.”  Id. § 1508.25(a)(3).  Key indicators of similarities between actions include “common 
timing or geography.”  Id. 
 

A. The BLM Fails to Analyze the Cumulative Greenhouse Gas Emissions from the 
NPL Project and Surrounding Projects. 
 

Although Guardians appreciates the fact that the BLM models and quantifies direct and 
indirect greenhouse gas emissions from the NPL Project in the DEIS, the BLM fails to analyze 
the cumulative greenhouse gas impacts from the NPL Project and the numerous oil and gas 
projects occurring in the same area over a common time period.  
 

In the DEIS, the BLM includes an extensive list of oil and gas drilling or infrastructure 
projects that are scheduled to commence and continue near the NPL Project area over the life of 
the Project. See DEIS, Table 4-66 at 4-364 to 4-367. Specifically, the BLM estimates that the 
NPL Project area may be classified as an Intensively Developed Field (“IDF”) in the near future, 
allowing for 10 acre well-spacing (as opposed to 40 acre spacing).  The BLM also identifies a 
Jonah Energy compressor station that will be built in conjunction with the Project, the Jonah 
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Infill Drilling Project Area (“JIDPA”) development project directly northeast of the NPL Project 
area with 3,600 planned wells, the Pinedale Anticline Oil and Gas Exploration and Development 
Project with 4,399 wells directly north of the NPL Project area, and the Bird Canyon Natural Gas 
Development Project with 348 natural gas wells four miles west of the NPL Project area. These 
projects alone result in a total of 8,347 new gas wells on top of the 3,360 wells for the NPL 
Project.  And, all of these projects are just within 4 miles of the project boundary.  

 
Within a 150-mile radius, there are 24,054 new wells scheduled to be drilled.  All of 

these wells are in addition to the NPL Project, which is proposed to emit 18.2 billon metric tons 
of carbon dioxide equivalent over its lifetime just from combustion. This equates to the same 
amount of CO2e as 5,297 coal-fired power plants emitting for one year. See EPA, Greenhouse 
Gas Equivalency Calculator, https://www.epa.gov/energy/greenhouse-gas-equivalencies-
calculator. Although the BLM acknowledges that these other projects will result in cumulative 
greenhouse gas emissions, the BLM fails to quantify emissions from any of the projects in the 
cumulative impacts chart or otherwise acknowledge the massive scale of development and 
emissions that will result from the NPL Project and similar oil and gas projects in the area.  

 
The need to take into account “similar” and “cumulative” actions is underscored by the 

fact that the BLM acknowledges that the proper geographic area for analyzing and assessing the 
impacts of greenhouse gas emissions is on a state-wide scale.  The DEIS in fact assesses 
greenhouse gas emissions from the proposed Project in the context of statewide greenhouse gas 
emissions. See DEIS at 4-58 (“[T]he NPL project GHG emissions in 2020 are estimated to be 
0.27 percent of the total GHG emissions for the state.”). Although this assessment was 
apparently prepared to try to mislead the public into believing that emissions from the proposed 
development are not significant, it actually emphasizes the need for the BLM to not simply 
account for emissions from the proposed project, but to also account for all greenhouse gas 
emissions associated with BLM-approved oil and gas projects statewide.  Indeed, the BLM 
cannot insinuate that emissions are insignificant in the context of state emissions, but then fail to 
disclose the direct, indirect, and cumulative greenhouse gases that would result from all other 
“similar” and “cumulative” actions within a statewide scope. This failure is in violation of the 
NEPA’s requirement to analyze cumulative and similar impacts with common timing and 
geography. 

 
B. The BLM Fails to Analyze the Costs of Reasonably Foreseeable Carbon 

Emissions Using Well-Accepted, Valid, Credible, GAO-Endorsed, Interagency 
Methods for Assessing Carbon Costs in Violation of NEPA. 
 

In addition to its failure to fully analyze cumulative impacts, it is particularly 
disconcerting that the BLM discusses the economic benefits of the proposed development at 
length, see DEIS at ES-23,1 4-181 to -184, but summarily dismisses the importance of the social 

                                                
1 For example, the BLM states that “[t]he development phase of the Proposed Action, during which the greatest 
economic effects would occur, would result in an approximate 10 percent increase in employment, a 6 percent 
increase in labor income, and an approximate 17 percent increase in economic output in the three- county region 
relative to baseline levels.” DEIS at ES-23. The BLM expects that the economic benefits from the Proposed Action 
are similar to Alternative B, the preferred alternative. 
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cost of carbon protocol, a valid, well-accepted, credible, and interagency-endorsed method of 
calculating the costs of greenhouse gas emissions and understanding the potential significance of 
such emissions. See DEIS at 4-58. 
 
 The social cost of carbon protocol for assessing climate impacts is a method for 
“estimat[ing] the economic damages associated with a small increase in carbon dioxide (CO2) 
emissions, conventionally one metric ton, in a given year [and] represents the value of damages 
avoided for a small emission reduction (i.e. the benefit of a CO2 reduction).”  Exhibit 1, U.S. 
Environmental Protection Agency (“EPA”), “Fact Sheet: Social Cost of Carbon” (Nov. 2013) at 
1, formerly available online at https://www.epa.gov/climatechange/social-cost-carbon. The 
protocol was developed by a working group consisting of several federal agencies. 
 
 In 2009, an Interagency Working Group was formed to develop the protocol and issued 
final estimates of carbon costs in 2010.  See Exhibit 2, Interagency Working Group on Social 
Cost of Carbon, “Technical Support Document: Social Cost of Carbon for Regulatory Impact 
Analysis Under Executive Order 12866” (Feb. 2010), available online at 
https://www.epa.gov/sites/production/files/2016-12/documents/scc_tsd_2010.pdf. These 
estimates were then revised in 2013 by the Interagency Working Group, which at the time 
consisted of 13 agencies. See Exhibit 3, Interagency Working Group on Social Cost of Carbon, 
“Technical Support Document: Technical Update of the Social Cost of Carbon for Regulatory 
Impact Analysis Under Executive Order 12866” (May 2013), available online at 
https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/inforeg/technical-update-
social-cost-of-carbon-for-regulator-impact-analysis.pdf.  This report and the social cost of carbon 
estimates were again revised in 2015.  See Exhibit 4, Interagency Working Group on Social Cost 
of Carbon, “Technical Support Document: Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis Under Executive Order 12866” (July 2015). Again, this report and 
social cost of carbon estimates were revised in 2016.  See Exhibit 5, Interagency Working Group 
on Social Cost of Greenhouse Gases, “Technical Support Document:  Technical Update of the 
Social Cost of Carbon for Regulatory Impact Analysis – Under Executive Order 12866” (Aug. 
2016), available online at 
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/scc_tsd_final_clean_8_26_
16.pdf.  
 
 Most recently, as an addendum to previous Technical Support Documents regarding the 
social cost of carbon, the Department of the Interior joined numerous other agencies in preparing 
estimates of the social cost of methane and other greenhouse gases.  See Exhibit 6, Interagency 
Working Group on Social Cost of Greenhouse Gases, United States Government, “Addendum to 
Technical Support Document on Social Cost of Carbon for Regulatory Impact Analysis Under 
Executive Order 12866: Application of the Methodology to Estimate the Social Cost of Methane 
and the Social Cost of Nitrous Oxide” (Aug. 2016). 
 
 Depending on the discount rate and the year during which the carbon emissions are 
produced, the Interagency Working Group estimates the cost of carbon emissions, and therefore 
the benefits of reducing carbon emissions, to range from $10 to $212 per metric ton of carbon 
dioxide.  See chart below.  In one of its more recent update to the Social Cost of Carbon 
Technical Support Document, the White House’s central estimate was reported to be $36 per 
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metric ton. Exhibit 6 at 4. Currently, however, the central estimate is reported to be $50 per 
metric ton, a value that experts have found to be the “best estimate of the social cost of 
greenhouse gases” and that experts have urged government officials to consider in their analyses.  
See Exhibit 7, Revesz, R. et al. “Best cost estimate of greenhouse gases,” 357 Science 655, 655 
(Aug. 18, 2017). 
 
 In July 2014, the U.S. Government Accountability Office (“GAO”) confirmed that the 
Interagency Working Group’s estimates were based on sound procedures and methodology. See 
Exhibit 8, GAO, “Regulatory Impact Analysis, Development of Social Cost of Carbon 
Estimates,” GAO-14-663 (July 2014), http://www.gao.gov/assets/670/665016.pdf. 
 

 
 

Most recent social cost of carbon estimates presented by Interagency Working Group on 
Social Cost of Carbon. The 95th percentile value is meant to represent “higher-than-

expected” impacts from climate change.  See Exhibit 6. 
 
 Although often utilized in the context of agency rulemakings, the protocol has been 
recommended for use and has been used in project-level decisions.  For instance, the EPA 
recommended that an EIS prepared by the U.S. Department of State for the proposed Keystone 
XL oil pipeline include “an estimate of the ‘social cost of carbon’ associated with potential 
increases of GHG emissions.”  Exhibit 9, EPA, Comments on Supplemental Draft EIS for the 
Keystone XL Oil Pipeline (June 6, 2011). 
 

More importantly, the BLM, including the neighboring Billings Field Office, has also 
utilized the social cost of carbon protocol in the context of oil and gas approvals.  In other recent 
Environmental Assessments for oil and gas leasing in Montana, the Billings Field Office 
estimated “the annual SCC [social cost of carbon] associated with potential development on 
lease sale parcels.”  Exhibit 10, BLM, “Environmental Assessment for October 21, 2014 Oil and 
Gas Lease Sale,” DOI-BLM-MT-0010-2014-0011-EA (May 19, 2014) at 76, 
https://blm_prod.opengov.ibmcloud.com/sites/blm.gov/files/MT-
DAKS%20Billings%20Oct%202014%20EA%20Protest.pdf. In conducting its analysis, the 
BLM used a “3 percent average discount rate and year 2020 values,” presuming social costs of 
carbon to be $46 per metric ton.  Id.  Based on its estimate of greenhouse gas emissions, the 
agency estimated total carbon costs to be “$38,499 (in 2011 dollars).”  Id.  In Idaho, the BLM 

4 
 

graphical presentation of the SC-CO2 estimates highlighting a symmetric range of uncertainty around  
estimates for each discount rate, new sections that provide a unified discussion of the methodology used 
to incorporate sources of uncertainty, and a detailed explanation of the uncertain parameters in both the 
FUND and PAGE models. 

The distributions of SC-CO2 estimates reflect uncertainty in key model parameters chosen by the IWG such 
as the sensitivity of the climate to increases in carbon dioxide concentrations, as well as uncertainty in 
default parameters set by the original model developers. This TSD maintains the same approach to 
estimating the SC-CO2 and selecting four values for each emissions year that was used in earlier versions 
of the TSD. Table ES-1 summarizes the SC-CO2 estimates for the years 2010 through 2050. These estimates 
are identical to those reported in the previous version of the TSD, released in July 2015. As explained in 
previous TSDs, the central value is the average of SC-CO2 estimates based on the 3 percent discount rate. 
For purposes of capturing uncertainty around the SC-CO2 estimates in regulatory impact analysis, the IWG 
emphasizes the importance of considering all four SC-CO2 values.  

Table ES-1: Social Cost of CO2, 2010 – 2050 (in 2007 dollars per metric ton of CO2) 

Year 5%  
Average 

3%  
Average 

2.5% 
Average 

High Impact 
(95th Pct at 3%) 

 

 

2010 10 31 50 86 
2015 11 36 56 105 
2020 12 42 62 123 
2025 14 46 68 138 
2030 16 50 73 152 
2035 18 55 78 168 
2040 21 60 84 183 
2045 23 64 89 197 
2050 26 69 95 212 

 

While point estimates are important for providing analysts with a tractable approach for regulatory 
analysis, they do not fully quantify uncertainty associated with the SC-CO2 estimates. Figure ES-1 presents 
the quantified sources of uncertainty in the form of frequency distributions for the SC-CO2 estimates for 
emissions in 2020. To highlight the difference between the impact of the discount rate on the SC-CO2 and 
other quantified sources of uncertainty, the bars below the frequency distributions provide a symmetric 
representation of quantified variability in the SC-CO2 estimates for each discount rate. When an agency 
determines that it is appropriate to conduct additional quantitative uncertainty analysis, it should follow 
best practices for probabilistic analysis. 2  The full set of information that underlies the frequency 
distributions in Figure ES-1, which have previously been available upon request, are now available on 
Office of Management and Budget’s (OMB) website for easy public access. 

                                                           
2 See e.g. OMB Circular A-4, section on Treatment of Uncertainty. Available at: 
https://www.whitehouse.gov/omb/circulars_a004_a-4/#e. 
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also utilized the social cost of carbon protocol to analyze and assess the costs of oil and gas 
leasing.  Using a 3% average discount rate and year 2020 values, the agency estimated the cost 
of carbon to be $51 per ton of annual CO2e increase.  See Exhibit 11, BLM, “Little Willow Creek 
Protective Oil and Gas Leasing,” EA No. DOI-BLM-ID-B010-2014-0036-EA at 81 (Feb. 10, 
2015), https://eplanning.blm.gov/epl-front-office/projects/nepa/39064/55133/59825/DOI-BLM-
ID-B010-2014-0036-EA_UPDATED_02272015.pdf. Based on this estimate, the agency 
estimated that the total carbon cost of developing 25 wells on five lease parcels to be $3,689,442 
annually.  Id. at 83.   

 
 To be certain, the social cost of carbon protocol presents a conservative estimate of 
economic damages associated with the environmental impacts climate change. As the EPA has 
noted, the protocol “does not currently include all important [climate change] damages.”  Exhibit 
1 at 1.  As explained: 
 

The models used to develop [social cost of carbon] estimates do not currently include all 
of the important physical, ecological, and economic impacts of climate change 
recognized in the climate change literature because of a lack of precise information on the 
nature of damages and because the science incorporated into these models naturally lags 
behind the most recent research. 

 
Id.  In fact, more recent studies have reported significantly higher carbon costs.  For instance, a 
report published this month found that current estimates for the social cost of carbon should be 
increased six times for a mid-range value of $220 per ton.  See Exhibit 12, Moore, C.F. and B.D. 
Delvane, “Temperature impacts on economic growth warrant stringent mitigation policy,” 
Nature Climate Change 2 (Jan. 12, 2015). In spite of uncertainty and likely underestimation of 
carbon costs, nevertheless, “the SCC is a useful measure to assess the benefits of CO2 
reductions,” and thus a useful measure to assess the costs of CO2 increases. Exhibit 1. 
 
 That the economic impacts of climate change, as reflected by an assessment of social cost 
of carbon, should be a significant consideration in agency decision making, is emphasized by a 
recent White House report, which warned that delaying carbon reductions would yield 
significant economic costs. See Exhibit 13, Executive Office of the President of the United 
States, “The Cost of Delaying Action to Stem Climate Change,” (July 2014). As the report states: 
 

[D]elaying action to limit the effects of climate change is costly. Because CO2 
accumulates in the atmosphere, delaying action increases CO2 concentrations. Thus, if a 
policy delay leads to higher ultimate CO2 concentrations, that delay produces persistent 
economic damages that arise from higher temperatures and higher CO2 concentrations. 
Alternatively, if a delayed policy still aims to hit a given climate target, such as limiting 
CO2 concentration to given level, then that delay means that the policy, when 
implemented, must be more stringent and thus more costly in subsequent years. In either 
case, delay is costly. 
 
Id. at 1. 
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 The requirement to analyze the social cost of carbon is supported by the general 
requirements of NEPA and is specifically supported in federal case law.  Courts have ordered 
agencies to assess the social cost of carbon pollution, even before a federal protocol for such 
analysis was adopted.  In 2008, the U.S. Court of Appeals for the Ninth Circuit ordered the 
National Highway Traffic Safety Administration to include a monetized benefit for carbon 
emissions reductions in an Environmental Assessment prepared under NEPA. Center for 
Biological Diversity v. National Highway Traffic Safety Administration, 538 F.3d 1172, 1203 
(9th Cir. 2008).  The Highway Traffic Safety Administration had proposed a rule setting 
corporate average fuel economy standards for light trucks.  A number of states and public 
interest groups challenged the rule for, among other things, failing to monetize the benefits that 
would accrue from a decision that led to lower carbon dioxide emissions.  The Administration 
had monetized the employment and sales impacts of the proposed action.  Id. at 1199.  The 
agency argued, however, that valuing the costs of carbon emissions was too uncertain.  Id. at 
1200.  The court found this argument to be arbitrary and capricious.  Id.  The court noted that 
while estimates of the value of carbon emissions reductions occupied a wide range of values, the 
correct value was certainly not zero.  Id.  It further noted that other benefits, while also uncertain, 
were monetized by the agency.  Id. at 1202. 
 
 More recently, a federal court has done likewise for a federally approved coal lease.  That 
court began its analysis by recognizing that a monetary cost-benefit analysis is not universally 
required by NEPA.  See High Country Conservation Advocates v. U.S. Forest Service, 52 
F.Supp. 3d 1174 (D. Colo. 2014) (citing 40 C.F.R. § 1502.23).  However, when an agency 
prepares a cost-benefit analysis, “it cannot be misleading.”  Id. at 1182 (citations omitted).  In 
that case, the NEPA analysis included a quantification of benefits of the project, but, the 
quantification of the social cost of carbon, although included in earlier analyses, was omitted in 
the final NEPA analysis.  Id. at 1196.  The agencies then relied on the stated benefits of the 
project to justify project approval.  This, the court explained, was arbitrary and capricious.  Id.  
Such approval was based on a NEPA analysis with misleading economic assumptions, an 
approach long disallowed by courts throughout the country.  Id. Furthermore, the court reasoned 
that even if the agency had decided that the social cost of carbon was irrelevant, the agency must 
still provide “justifiable reasons for not using (or assigning minimal weight to) the social cost of 
carbon protocol . . . .” Id. at 1193 (emphasis added). Just last week, a federal district court in 
Montana cited to the High Country decision and reaffirmed its reasoning, rejecting a NEPA 
analysis for a coal mine expansion that touted the economic benefits of the expansion without 
assessing the carbon costs that would result from the development. See Mont. Envtl. Info. Ctr. v. 
U.S. Office of Surface Mining, No. CV 15-106-M-DWM (D. Mont. Aug. 14, 2017). 
 
 A recent op-ed in the New York Times from Michael Greenstone, the former chief 
economist for the President’s Council of Economic Advisers, confirms that it is appropriate and 
acceptable to calculate the social cost of carbon when reviewing whether to approve fossil fuel 
extraction.  See Exhibit 14, Greenstone, M., “There’s a Formula for Deciding When to Extract 
Fossil Fuels,” New York Times (Dec. 1, 2015), available at 
https://www.nytimes.com/2015/12/02/upshot/theres-a-formula-for-deciding-when-to-extract-
fossil-fuels.html. Just this year, the Proceedings of the National Academy of Sciences of the 
United States of America (“PNAS”), acknowledged in a peer-reviewed article from February of 
this year that the social cost of carbon analysis is “[t]he most important single economic concept 
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in the economics of climate change,” and that “federal regulations with estimated benefits of 
over $1 trillion have used the SCC.” Exhibit 15, William D. Nordhaus, Revisiting the Social 
Cost of Carbon, PNAS, Feb. 14, 2017, http://www.pnas.org/content/114/7/1518.full.pdf. 
 
 Clearly, the social cost of carbon provides a useful, valid, and meaningful tool for 
assessing the climate consequences of the proposed development, and the BLM’s failure to 
discuss it while simultaneously discussing the benefits of oil and gas development is arbitrary 
and capricious. While we do not suggest that a comprehensive cost-benefit analysis is required, 
the fact that economic benefits are extensively discussed in the DEIS, see DEIS at ES-23, 4-181 
to -184, indicates that costs and benefits are useful for assessing the significance of the proposed 
development. To this end, the BLM must disclose carbon costs in order to fully assess the 
significance of climate impacts and support any ROD. 
 
 
II. The BLM Fails to Comply with NEPA and the Clean Air Act. 

 
The Clean Air Act states that, “No department, agency, or instrumentality of the Federal 

Government shall engage in, support in any way or provide financial assistance for, license or 
permit, or approve, any activity” that does not conform to an approved state air quality 
implementation plan. 42 U.S.C. § 7506(c)(1).  “The assurance of conformity . . . shall be an 
affirmative responsibility of the head of such . . . agency.”  Thus, agency actions must not 1) 
“cause or contribute to any new violation of any [air quality] standard,” 2) “increase the 
frequency or severity of any existing violation of any standard in any area,” 3) or “delay timely 
attainment of any standard or any required interim emission reductions or other milestones in any 
area.” Id. § 7506(c)(1)(B). This statute is very broadly applicable. 
 

Pursuant to Clean Air Act regulations and the Wyoming SIP the BLM is prohibited from 
undertaking any activity in a nonattainment area that does not conform to an applicable SIP.  See 
40 C.F.R. § 93.150(a); see also Wyoming SIP at 020-0002-008 Wyo. Code R. § 3. Specifically, 
the BLM must make a general conformity determination for any activity authorized in an ozone 
nonattainment area that has direct and indirect emissions of volatile organic compounds 
(“VOCs”) or nitrogen oxides (“NOx”) that exceed 100 tons/year.  See 40 CFR § 93.153(b)(1). 
Direct emissions are defined as those emissions that are caused or initiated by the Federal action 
and occur at the same time and place as the action.  Indirect emissions are defined as those 
emissions that are caused by the Federal action, but may occur later in time or distance, and are 
reasonably foreseeable, and which the Federal agency can practically control and will maintain 
control over.  See 40 C.F.R. § 93.152.  To demonstrate conformity, the agency must follow the 
procedures at 40 C.F.R. §§ 93.158 and 93.159.  See 40 C.F.R. §§ 93.150(b). 

 
Although the conformity regulations do not specify whether a conformity analysis must 

occur in conjunction with a NEPA analysis, when EPA issued its revised conformity regulations 
in 1993, it explained that it, “expect[ed] the conformity analysis to be coupled with the NEPA 
analysis [to reduce] undue delays.” Determining Conformity of General Federal Actions to State 
or Federal Implementation Plans, 58 Fed. Reg. 63,214, 63,232 (Nov. 30, 1993). NEPA also 
requires that “[t]o the fullest extent possible, agencies shall prepare draft environmental impact 
statements concurrently with and integrated with environmental impact analyses and related 
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surveys and studies required by . . .  environmental review laws and executive orders.” 40 C.F.R. 
§1502.25(a). 
  

Here, we are concerned that the BLM is proposing to move forward with the NPL 
Project within an ozone nonattainment area without first demonstrating compliance with 
the Clean Air Act through its NEPA process.   

 
As the BLM acknowledges in the DEIS, in 2012, the Upper Green River Basin of 

Wyoming was declared to be in marginal nonattainment with National Ambient Air 
Quality Standards (“NAAQS”) that were adopted for ozone in 2008.  These standards 
limited concentrations of ground-level ozone, the key ingredient of smog, to no more 
than 0.075 parts per million (or 75 parts per billion) over an eight-hour period. 
Subsequent to the designation of the Upper Green River Basin as a nonattainment area, in 
2015, the EPA strengthened the 2008 NAAQS from 0.075 parts per million to 0.070 parts 
per million (or 70 parts per billion). See 40 C.F.R. § 50.19.    

 
Given all this, the BLM is obligated to conduct a conformity analysis for the NPL 

Project in order to: 1) ensure that the Project does not cause or contribute to any new 
violation of the 2008 or 2015 standard, 2) ensure that the frequency or severity of 
violations of the 2008 and 2015 ozone NAAQS are not increased, and 3) ensure that the 
Project does not delay timely attainment with the 2008 ozone standard or any required 
interim emission reductions or milestones in the SIP. These duties are underscored by the 
fact that the agency discloses emissions of VOCs and NOx will exceed the Clean Air 
Act’s de minimis threshold of 100 tons/year for both pollutants. 

 
Unfortunately, the DEIS fails to demonstrate that the BLM is complying with 

Clean Air Act general conformity requirements.  Unless and until the agency meets these 
applicable requirements, the NPL Project cannot be approved.   

 
 
A. The BLM Fails to Properly Discuss Its Conformity Analysis in the Body of the 

DEIS. 
 

There are four main problems with BLM’s analysis of whether the NPL Project 
conforms with Wyoming’s nonattainment designation for ozone. First, although the BLM 
includes a conformity analysis in Appendix M, the agency fails to fully discuss this 
analysis in the body of the DEIS, and completely ignores the quantitative 
recommendations from the analysis. Second, the BLM fails to discuss an alternative that 
would address conformity concerns. Third, the BLM misstates conformity requirements 
in two places, resulting in an expansion of an exemption to the conformity analysis.  
Finally, the BLM’s DEIS fails to identify or describe concrete mitigation requirements or 
identify the process for implementing and enforcing these mitigation requirements as 
required by conformity regulations. As a result, the BLM’s DEIS is in violation of the 
requirements of NEPA and the Clean Air Act. See 40 C.F.R. § 93.158. 
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 Turning to the first issue, the BLM completely omits any substantive discussion of the 
findings from the conformity analysis in the DEIS. Although the agency states that it is not 
required to include a conformity analysis in its NEPA analysis (contrary to EPA’s 
recommendations), because the agency did include an analysis in Appendix M, it has a duty to 
discuss, rather than ignore, the findings of such an analysis. The BLM does acknowledge that 
“development in years 2 through 10 could exceed the UGRB ozone marginal nonattainment area 
annual General Conformity de minimis emission limits of 100 tons/year of NOx,” DEIS at ES-11. 
But, the agency includes nothing in the DEIS to resolve this exceedance or otherwise 
demonstrate that the Project could comply with conformity. Instead, the preferred alternative 
(Alternative B) allows for the same total number of wells as the proposed action, over “a slightly 
longer” development period, 10.4 years versus 10, resulting in 336 wells per year. See DEIS at 
ES-6. This number is in direct contradiction to the conformity analysis, which specifically states 
that “[t]he only option available at this time to demonstrate conformity for the NPL project is for 
the BLM to reduce and limit the pace of development in order to not exceed the annual de-
minimis emissions thresholds for NOx and VOCs,” DEIS, App’x M, M-4 (emphasis added), and 
that “[t]he reduced schedule includes drilling up to 160 wells per year and construction of 10 
well pads per year.” Id. at M-5. In short, the BLM’s DEIS leaves it wholly unclear as to how the 
BLM expects to meet conformity requirements, and openly flaunts the requirement of NEPA to 
“inform the public,” see Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 97 
(1983). As a result, the DEIS is inadequate under the requirements of NEPA and the Clean Air 
Act.  

 
B. The BLM Fails to Analyze an Alternative that Will Meet Conformity 

Requirements. 
 

On a similar note, NEPA also requires that the agency analyze a “reasonable” range of 
alternatives. Nat. Res. Def. Council v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972). Here, the 
current DEIS does not meet this mandate because it fails to include an alternative that would 
result in compliance with the Clean Air Act.2 Out of the two alternatives that allow for 
development, both allow for the development of 3,500 wells over 10.4 years or “[a]n average of 
14 fewer wells [] developed per year than the Proposed Action.” DEIS at ES-24. These “reduced 
development” alternatives result in a miniscule reduction from 350 wells per year for the 
Proposed Action to 336 per year for Alternatives A &B. See DEIS at 2-45 (Alternative A) and 2-
63 (Alternative B, Preferred Alternative). The conformity analysis recommends a maximum of 
160 wells per year. 

 
The BLM’s approach is frustrating because the BLM is essentially admitting that it is 

unwilling to even consider an alternative that meets federal law. The BLM’s statement that “a 
conformity analysis and determination for the NPL Project will be made for the alternative that is 
developed or selected for the Record of Decision,” DEIS at 2-6, highlights the failure of this 
approach. If the current DEIS does not include an alternative that provides for conformity, a 
conformity analysis of the existing alternatives after the EIS is complete can only find that the 
project will not comply with the Clean Air Act. As a result, the environmental analysis contained 
in the DEIS will be for naught and the public will be left in the dark as to the impacts of 

                                                
2 In reality, all of the BLM’s alternatives should comply with conformity requirements. 
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development. Clearly, the BLM’s DEIS is fatally flawed, and the agency’s approval of the NPL 
Project cannot not move forward until it completes a proper NEPA analysis that will result in 
compliance with the Clean Air Act. 

 
C. The BLM’s Description and Application of the “Permitted Sources Exemption” 

to Conformity Deviates from the Language of the Statute. 
 

It is perhaps even more concerning that the BLM misstates the language of the 
conformity provisions on two occasions. Federal conformity provisions exempt “[t]he portion of 
an action that includes major or minor new or modified stationary sources that require a permit 
under the new source review (NSR) program (Section 110(a)(2)(c) and Section 173 of the Act) 
or the prevention of significant deterioration program (title I, part C of the Act).” 40 C.F.R. 
93.153(d)(1). Wyoming’s administrative code provisions echo this. See 020-0002-008 Wyo. 
Code R. § 3(c)(iv).  Despite this, the DEIS provides that “any portion of the NPL Project that 
requires a permit under the State of Wyoming’s New Source Review (NSR) or Prevention of 
Significant Deterioration (PSD) programs is also excluded from the Federal agency’s General 
Conformity analysis, per 40 CFR 93.153(d) and WAQSR Chapter 8, Section 3.” DEIS at 2-6, 3-6 
(emphasis added).  As a result, the BLM concludes that “[s]ince Jonah Energy has a federally-
enforceable drill rig permit (Air Quality Permit CT-8122A2) issued by the WDEQ through the 
New Source Review program, drill rig emissions from the proposed action are presumed to 
conform and were also excluded from the BLM’s Conformity analysis.” DEIS, App’x M at M-4; 
see also DEIS at 4-21. But, as EPA has noted in past comments3 on Wyoming’s conformity 
actions, the conformity exemption for permitted sources under NSR and PSD only applies to 
stationary sources where the permit is required, not to any permitted source under Wyoming’s 
program. See Exhibit 16, EPA’s Review of the BLM’s draft General Conformity Exemption List 
000217 (Oct. 1, 2014); 40 CFR 93.153(d)(1). BLM’s omission of the term “stationary” is in 
direct contradiction to the language of the Clean Air Act, Wyoming’s Administrative Rules, and 
EPA’s interpretation. 
 

In addition, BLM’s broadening of this exemption has consequences. As discussed in the 
DEIS, in 2011 drill rigs emitted 463 tons of NOx and 41 tons of VOCs per year. DEIS at 3-12. 
Indeed, a comparison of the Tables 4-3 and 4-4 neatly demonstrates the difference in emissions if 
drill rigs and other permitted sources are not included. Compare DEIS at 4-21 with DEIS at 4-22. 

 

                                                
3 In comments obtained via a Freedom of Information Act request on EPA’s Review of Wyoming’s Presumed to 
Conform List, EPA wrote that Wyoming’s “Chapter 6 air quality permits for sources that do not qualify as stationary 
sources for the purposes of the 40 CFR 93.153(d)(1) exemption.” See Exhibit 16, EPA’s Review of the BLM’s draft 
General Conformity Exemption List 000217 (Oct. 1, 2014). The agency also stated that “[it] has previously provided 
comments that this exemption should be applicable only to ‘stationary sources’ that are required to obtain permits 
under the programs and that drill rigs would only qualify as a [sic] stationary sources if it is at the same location for 
more than 12 consecutive months.” Id. 
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Clearly, the BLM’s expansion of the exemption to conformity is a significant error that 

results in a vast understatement of actual emissions subject to conformity.   

On a similar note, the BLM’s discussion of what type of sources are exempt from a 
conformity analysis is also misleading because the agency attempts to exempt modified sources.  
The BLM states: “in assessing whether the NPL Project emissions would be below the de 
minimis emissions levels for VOCs and NOx, the annual emissions totals only include emissions 
from new sources or activities that come on-line or take place during each particular year.” 
DEIS, Appendix L at L-8. According to federal regulations, conformity determinations are not 
required for “the portion of an action that includes major or minor new or modified stationary 
sources that require a permit under NSR….” 40 C.F.R. 93.153(d)(1). The BLM cannot simply 
ignore the language of the Clean Air Act to make the NPL Project seem palatable. And, until 
BLM fixes this issue, the DEIS is in violation of the requirements of the Clean Air Act and 
NEPA and the NPL Project cannot move forward. 
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associated with the construction (roads, pads, and pipelines), drilling, completion, and production 
phases are included in the spreadsheet tool.  The NPL emissions tool was used as the basis for preparing 
project-specific emission estimates for the selected future year for the near-field and far-field modeling 
analyses.  Table 4-3 presents a summary of total criteria pollutant emissions by year for the Proposed 
Action for all sources and activities for the 10 year development period.  The emissions for Year 10 were 
used in the air quality impact modeling analyses presented below. 

Table 4-3. Total Annual Criteria Pollutant Emissions (tons) for the 
Proposed Action from all Activities for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 91 98 136 2.0 278 40 

2 184 251 329 5.2 656 93 

3 268 328 426 6.8 871 124 

4 360 468 604 9.8 1226 174 

5 433 468 602 9.8 1278 182 

6 509 469 602 9.8 1347 191 

7 585 469 601 9.8 1416 201 

8 658 469 600 9.8 1468 209 

9 735 470 600 9.8 1537 219 

10 808 470 599 9.8 1589 226 

Source:  Appendix L (Air Quality TSD – Section 2.1). 
 

Because the NPL field is located within the UGRB 8-hour ozone nonattainment area, the NPL Project 
must adhere to the provisions of the current nonattainment regulations contained in Chapter 8, Section 
3 of the Wyoming Air Quality Standards and Regulations (WAQSR).  The BLM must demonstrate that 
new actions occurring within the nonattainment area will conform with the Wyoming State 
Implementation Plan (SIP) either through an applicability analysis to demonstrate that the total of direct 
and indirect emissions from the proposed federal action do not exceed the de minimis emission levels 
specified in the General Conformity regulations at 40 CFR 93.153(b) and Chapter 8, Section 3 of the 
WAQSR, or through a conformity determination if approval of the federal action will exceed the de 
minimis emission levels of 100 tons/year of nitrogen oxides (NOx) or volatile organic compounds (VOC), 
the precursor pollutants that form ozone in the atmosphere. 

In assessing whether the NPL Project emissions would be below the de minimis emissions levels for 
VOCs and NOx, the emissions are calculated such that the totals do not include the drill rig and 
production sources which will be permitted by the Wyoming DEQ.  According to the requirements of the 
current nonattainment regulations contained in Chapter 8, Section 3 of the WAQSR, permitted sources 
are excluded from the conformity calculation because they are addressed under the provisions of the 
Clean Air Act’s new source review (NSR) or prevention of significant deterioration (PSD) programs.  
Further, in assessing whether the NPL Project emissions would be below the de minimis emissions levels 
for VOCs and NOx, the annual emissions totals only include emissions from new sources or activities that 
come on-line or take place during each particular year. 

Table 4-4 presents total annual emissions for criteria pollutants, excluding emissions for the drill rigs but 
including emissions for those sources and activities that come on-line or occur each year.  As presented 
in Table 4-4, the emissions for the Proposed Action (350 new wells/year) exceed the de minimis levels 
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for NOx in years 2 through 10.  As a result, and as described in Section 4.2.3.4 (Mitigation Measures), the 
BLM would only approve an annual level of development at or below the de minimis emission levels of 
100 tons/year of NOx, which could result in a level of development less than 350 wells per year.  A 
reduction in annual development could require a longer development period (longer than the proposed 
10 years) to develop the proposed 3,500 wells and associated infrastructure and have other implications 
as described in Section 4.2.3.4 (Mitigation Measures).  Jonah Energy could also demonstrate in the 
future that changes in equipment, technology, or other practices could reduce annual emissions below 
the de minimis emissions levels. 

Table 4-4. Total Annual Criteria Pollutant Emissions (tons) for the Proposed Action 
from all New Non-Permitted Sources and Activities for each Year for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 86.5 52.3 45.0 1.7 277.3 39.6 

2 86.6 110.4 55.3 4.4 552.9 78.9 

3 85.5 139.0 59.8 5.7 682.5 97.6 

4 91.4 194.1 70.7 8.1 966.6 137.0 

5 85.5 192.1 68.4 8.1 933.8 133.4 

6 88.4 193.0 67.8 8.1 950.2 135.2 

7 88.3 192.9 66.8 8.1 950.2 135.2 

8 85.5 191.9 65.5 8.1 933.8 133.4 

9 88.2 192.7 65.1 8.1 950.2 135.2 

10 85.5 191.7 63.9 8.1 933.8 133.4 

Source:  Appendix L (Air Quality TSD – Section 2.1). 

Note:  Red text identifies year in which annual NOx emissions are estimated to exceed the de minimis levels of 100 tons/year. 
 

Figures 4-6 (a)-(f) summarize the criteria pollutant emissions by year for the Proposed Action for each 
major phase of the 10-year development period of the NPL Project. 

The emissions for all pollutants (except VOC) are greatest during the drilling phase of development.  
Drilling activities increase during the first three years of development and level out after that when the 
supporting infrastructure of the field (roads, pads, pipelines, etc.) has been completed and the 
maximum number of wells are being drilled.  This is reflected in the NOx, SO2, and CO emission totals.  
NOx, SO2, and CO emissions are primarily associated with the various engines and other supporting 
equipment that is required for drilling.  This includes drill rig engines, completion engines, and various 
pumps, heaters, and other equipment necessary to bring the well into full production mode. 

VOC emissions are primarily associated with the production phase of the development and are greatest 
when production is at its peak.  The VOC emissions are comprised primarily of fugitive VOCs that are 
released from the wells when production is occurring.  The VOC’s are emitted from various pipes, 
flanges, valves, and tanks that are required to support the production phase of the well, and VOC 
emissions are expected to peak by the tenth year of development when the maximum number of wells 
throughout the field are planned to be in full production mode. 
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D. The BLM Fails to Identify Mitigation Measures to Ensure Conformity of the 
NPL Project with Federal Ozone Standards. 

 
 Finally, the BLM’s failure to identify or describe concrete mitigation requirements or 

identify the process for implementing and enforcing these requirements renders its DEIS invalid. 
According to the conformity regulations, “[a]ny measures that are intended to mitigate air quality 
impacts must be identified and the process for implementation and enforcement of such 
measures must be described, including an implementation schedule containing explicit timelines 
for implementation.” 40 C.F.R. § 93.160(a). The DEIS fails to disclose this requirement or fully 
discuss concrete mitigations measures. See generally, DEIS Section 4.2.3.4 (Mitigation 
Measures); see also App’x N (Mitigation Determination) N-4 to N-5.  

 
 Indeed, instead of addressing this determination head on, the BLM hides the ball and 

includes loose language musing that the number of wells per year “could” be restricted “if 
necessary” and that this could occur through “development of state emissions budges, emissions 
offsets, reduced pace and scale of development, or any combination of these methods.” DEIS at 
2-7, 4-22. The BLM’s weak language makes it unclear if and how the BLM will meet 
conformity, especially since the BLM’s current alternatives make no attempt to do so. Further, 
the BLM completely fails to identify how it will enforce any mitigation measures or include an 
implementation schedule. Vague promises of possibly limiting development do not suffice to 
meet the requirements of the conformity regulations. 
 

 
III. The BLM’s DEIS Violates the Federal Land Planning and Management Act. 
 

Pursuant to the Federal Land Planning and Management Act (“FLPMA”), the BLM has a 
duty to ensure that its land use plans [called Resource Management Plans] comply with federal 
air quality standards. See 43 U.S.C. § 1712(c)(8). BLM regulations further mandate that “each 
land use authorization” shall “require compliance with air and water quality standards 
established pursuant to applicable Federal or State law.” 43 C.F.R. § 2920.7(b)(3). 

 
Here, the NPL Project relies on two RMPs: the 1997 Green River Resource Management 

Plan for the Rock Springs Field Office and the 2008 Pinedale Field Office Resource 
Management Plan. Unfortunately for the BLM, both RMPs completely fails to address the fact 
that the Upper Green River Basin is out of attainment with NAAQS for ozone. It also concerning 
that the BLM has not approved any revision or amendment to the RMP to address ozone 
violations in the Basin or assess if the numerous proposed oil and gas projects in the Basin will 
violate conformity requirements. As it stands, implementation of both RMPs is clearly failing to 
protect air quality standards consistent with FLPMA. If implementation of an RMP is not 
providing for compliance with applicable air pollution standards or implementation plans, then 
the BLM must amend or revise the RMP to ensure compliance in accordance with 43 C.F.R. 
§§ 1610-5.5 or 1610-5.6, and the BLM must do so before moving forward with any additional 
development in the Upper Green River Basin. 

 
The agency’s Land Use Planning Handbook also underscores the need for the BLM to 

amend or revise both RMPs to address air quality concerns in the Upper Green River Basin. The 
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Handbook states that, “revisions are necessary if monitoring and evaluation findings, new data, 
new or revised policy, or changes in circumstances indicate that decisions for an entire plan or a 
major portion of the plan no longer serve as a useful guide for resource management.”  BLM 
Land Use Planning Handbook, H-1610-1, Section VII.C at 46. Given the current designation of 
the Upper Green River Basin as in nonattainment, it appears that decisions for the entire Green 
River and Pinedale Field Office RMP no longer serve as a useful guide for resource 
management, particularly with regards to protecting air quality. 

 
Furthermore, the Handbook states that amendments are needed whenever there is a need 

to “[c]onsider a proposal or action that does not conform to the plan,” “implement new or revised 
policy that changes land use plan decisions,” “respond to new, intensified, or changed uses on 
public land,” or “consider significant new information from resource assessments, monitoring, or 
scientific studies that change land use plan decisions.”  Id. Section VII.B at 45. Here, the BLM is 
proposing almost 12,000 new gas wells in the area over the course of the next 10 to 15 years and 
neither RMP even acknowledges that the Basin has been designated as in nonattainment with 
federal ozone standards or assesses the likelihood that these projects will worsen air quality in 
the Basin in violation of federal conformity requirements. This is in direct violation of FLPMA 
and renders the DEIS for the NPL Project completely inadequate under NEPA. 

 
IV. Conclusion 
 

In sum, WildEarth Guardians objects to the agency’s proposal as not in the interest of the 
American public and requests that the BLM refrain from approving the NPL Project until it 
completes its requirements under NEPA, the Clean Air Act, and FLPMA. 
 
 
Sincerely, 
 
 
 
Rebecca Fischer 
Climate Guardian 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(406) 698-1489 
rfischer@wildearthguardians.org 
 
 
 


