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STATEMENT OF REASONS 
 
 On July 27, 2017, Appellant WildEarth Guardians (“Guardians”) timely filed a Notice of 

Appeal of a decision by the Acting Director of the U.S. Office of Surface Mining Reclamation 

and Enforcement (“OSM”) responding to a Request for Informal Review of a decision by OSM’s 

Western Region. Guardians requested that the Acting Director review the OSM Western 

Region’s decision declining to inspect and take appropriate enforcement action relating to 

violations of the Surface Mining Control and Reclamation Act (“SMCRA”) at GCC Energy’s 

King II coal mine in La Plata County, Colorado. On June 30, 2017, Acting OSM Director Glenda 

Owens (“Acting Director”) denied Guardians’ Request for Informal Review filed pursuant to 30 

U.S.C. § 1267(h) and 30 C.F.R. § 842.15. See Exhibit 1 to Notice of Appeal (hereafter referred 

to as “AD Decision”). Pursuant to 43 C.F.R. § 4.1282(d), Guardians now files the following 

Statement of Reasons with the Interior Board of Land Appeals (“Board”). 

INTRODUCTION 

 On May 19, 2016, Guardians filed a citizen complaint pursuant to 30 U.S.C. §§ 

1267(h)(1) and 1271(a)(1), and 30 C.F.R. § 842.12(a), regarding alleged violations of SMCRA 

and its implementing regulations with regards to GCC Energy’s King II coal mine in La Plata 

County, Colorado. See generally Exhibit 1 (Guardians’ citizen complaint). Guardians’ complaint 
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alleged two primary violations: 1) that GCC Energy was operating its King II coal mine in a 

manner contrary to a May 21, 2007, Mining Plan approved by the Assistant Secretary of the U.S. 

Department of the Interior for Lands and Minerals Management in violation of SMCRA rules at 

30 C.F.R. § 746; and 2) that OSM violated these same SMCRA rules in summarily determining 

that a modification to the Mining Plan was not warranted when the State of Colorado permitted 

GCC to increase production to 1.3 million tons per year in 2014. Ex. 1 at 6-11. The Mining Plan 

authorized the extraction of coal from federal lease number COC-62960. Ex. 2 at 5 (2007 Mining 

Plan). 

 The approved Mining Plan included a provision stipulating that coal production from the 

King II mine would not exceed 610,000 tons per year. Ex. 2 at 6. However, since that approval, 

GCC has regularly exceeded this production level from federal coal lease COC-62960, based on 

the Colorado state permit that has allowed the Mine to produce up to 1.3 million tons of coal 

annually from the lease. AD Decision at 6. OSM has allowed these production increases without 

properly assessing whether a modification to the Mining Plan is warranted under these 

circumstances and has declined to inspect this Mining Plan violation. Guardians’ complaint 

requested OSM inspect and take appropriate enforcement action over GCC’s apparent violation 

of its 2007 Mining Plan and consider the agency’s own apparent failure to properly assess 

whether King II’s increased production necessitated a mining plan modification. 

 On June 6, 2016, the Program Support Division Manager for OSM’s Western Regional 

Office responded to Guardians’ complaint, declining to inspect and take enforcement action. Ex. 

3 (Western Regional Office (“WRO”) decision). In its response, the WRO asserted that the 

violations alleged by Guardians related to duties under the Mineral Leasing Act (“MLA”), and 

therefore were not enforceable under SMCRA or regulations implementing SMCRA. Ex. 3 at 2-
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3. The WRO claimed that violations of a mining plan “cannot form the basis of a citizen 

complaint under Section 517(h)(1) [30 U.S.C. § 1267(h)(1)] of SMCRA or a federal inspection 

under Section 521(a)(1) [30 U.S.C.§ 1271(a)(1)].” Id. at 2. Further, in response to Guardians’ 

allegations over OSM’s violations, the WRO asserted the allegations were “not the proper 

subject of a citizen complaint under SMCRA.” Id. Based on these arguments, the WRO declined 

both to assess whether the Mine’s increased production rates constituted a violation of its 2007 

Mining Plan and to assess whether OSM had violated SMCRA’s implementing regulations. Id. at 

3. The WRO found that there was no “reason to believe” that a violation of SMCRA and/or 

regulations implementing SMCRA exists. 

 The WRO Decision stated that Guardians had the “right under 30 C.F.R. § 842.15 to 

request an informal review of the actions taken.” Id. at 4. To this end, Guardians filed a Request 

for Informal Review of the WRO’s decision with the OSM Director and his/her designee on July 

15, 2016. On June 30, 2017, OSM’s Acting Director affirmed the Western Regional Office’s 

decision on the same grounds. 

STANDING 

 Guardians is adversely affected by the Acting Director’s decision. As a threshold matter, 

“[a]ny person who is or may be adversely affected by a written decision of the Director of OSM 

or [her] delegate may appeal to the Board where the decision specifically grants such right of 

appeal.” 43 C.F.R. § 4.1281. First, Guardians meets the regulatory definition of a “person” as 

defined by the SMCRA regulations: 

[A]n individual, Indian tribe when conducting surface coal mining and reclamation 
operations on non-Indian lands, partnership, association, society, joint venture, joint stock 
company, firm, company, corporation, cooperative or other business organization and any 
agency, unit, or instrumentality of Federal, State or local government including any 
publicly owned utility or publicly owned corporation of Federal State or local 
government. 
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30 C.F.R. § 700.5. Guardians is a nonprofit organization incorporated in the State of New 

Mexico, and as a “corporation” fits within the “person” definition.1  

 Second, Guardians is a “person having an interest which is or may be adversely affected.” 

A person that is or may be adversely affected is defined as any person “[w]ho uses any resource 

of economic, recreational, esthetic, or environmental value that may be adversely affected by 

coal exploration or surface coal mining and reclamation operations[.]” 30 C.F.R. § 700.5. 

Through its members, Guardians uses resources that are or may be adversely affected by GCC 

Energy’s King II coal mining operations.2 Guardians’ member declarations demonstrate that 

these individuals use resources of “economic, recreational, esthetic, or environmental value,” 

including their own properties, that they are currently being adversely affected as a result of 

surface coal mining operations at the King II Mine, and that they may be adversely affected as a 

result of the Acting Director’s decision affirming the WRO decision not to inspect and enforce 

alleged SMCRA violation at the Mine. The adverse affects they are experiencing and may 

experience in the future include: exposure to unsightly and loud industrial activity, diminished 

environmental quality, degraded aesthetics, lost property value, jeopardized safety, and more. 

Their declarations further demonstrate that a resolution of this informal review in favor of 

Guardians will diminish or eliminate adverse effects to the resources used by Guardians’ 

members.  

 Finally, the Acting Director’s decision specifically granted adversely affected parties the 

right to appeal pursuant to 30 C.F.R. § 842.15(d), stating that any appeals would need to be filed 

                                                 
1 See 
https://portal.sos.state.nm.us/BFS/online/CorporationBusinessSearch/CorporationBusinessInfor 
mation?businessId=127275. 
2 Guardians attaches and incorporates declarations from Guardians’ members Paula Mathias, 
Frank McCue, and Julie McCue, all of whom reside near the King II mine in La Plata County, 
Colorado. See Exhibits 4 and 5.  
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with the Board within 30 days after publication of the decision. In accordance with 30 C.F.R. § 

842.15(d) and 43 C.F.R. § 4.1281, Guardians filed this appeal. 

LEGAL BACKGROUND 

I. The Mining Plan Approval Process.  

 The Secretary of the Interior is responsible for authorizing, where appropriate, the mining 

of federally owned coal through approval of a mining plan. The Mineral Leasing Act (“MLA”) 

states that before a lessee can take any action on a leasehold that “might cause a significant 

disturbance of the environment,” the lessee must submit “an operation and reclamation plan” to 

the Secretary of the Interior for approval. 30 U.S.C. § 207(c). Neither the MLA nor its 

regulations provide any further guidance regarding this required plan. Referred to as a “mining 

plan” by SMCRA and its implementing regulations, SMCRA requires that the Secretary “shall 

approve or disapprove the [mining] plan or require that it be modified.” 30 U.S.C. § 1273(c) and 

30 C.F.R. § 746.14.3  

 A legally compliant mining plan is a prerequisite to an entity’s ability to mine leased 

federal coal. Regulations implementing SMCRA explicitly state that, “[n]o person shall conduct 

surface coal mining and reclamation operations on lands containing leased Federal coal until the 

Secretary has approved the mining plan.” 30 C.F.R. § 746.11(a). To this end, a mining plan is 

“binding on any person conducting mining under the approved mining plan.” 30 C.F.R. 

§ 746.17(b). 

 Although the Secretary of Interior is charged with approving, disapproving, or modifying 

a mining plan, OSM is charged with “prepar[ing] and submit[ting] to the Secretary a decision 

document recommending approval, disapproval or conditional approval of the mining plan[,]” 30 

                                                 
3 It is standard practice for the Assistant Secretary of the Interior for Land and Minerals 
Management to sign such mining plans on behalf of the Secretary. 
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C.F.R. § 746.13. Thus, OSM plays a critical role in adequately informing the Secretary of 

Interior. OSM also charged with taking other actions related to the disposition of mining plans, 

including determining whether mining plans or modifications of mining plans are required in the 

first place. 30 C.F.R. § 746.18(c) and (d). 

 A “mining plan shall remain in effect until modified, cancelled or withdrawn[.]” 30 

C.F.R. § 746.17(b). A mining plan modification is required where, among other things, there is 

“[a]ny change in the mining plan which would affect the conditions of its approval pursuant to 

Federal law or regulation[,]” “[a]ny change which would extend coal mining and reclamation 

operations onto leased Federal coal lands for the first time[,]” or “[a]ny change which requires 

the preparation of an environmental impact statement under the National Environmental Policy 

Act[.]” 30 C.F.R. §§ 746.18(a), (d)(1), (d)(4), and (d)(5). 

II. SMCRA’s Citizen Complaint Process. 

 SMCRA provides that whenever OSM has reason to believe, on the basis of any available 

information, including information presented through a citizen complaint, that a violation of 

SMCRA is occurring in relation to a surface coal mining operation, OSM “shall immediately” 

conduct an inspection to determine whether there is, in fact, a violation. 30 U.S.C. § 1271(a)(1). 

To this end, the SMCRA regulations require that OSM “shall immediately conduct a Federal 

inspection” whenever OSM “has reason to believe on the basis of information available . . . that 

there exists a violation of [SMCRA], this chapter, the applicable program, or any condition of a 

permit or an exploration approval[.]” 30 C.F.R. § 842.11(b)(1)(i); see also Al Hamilton 

Contracting Co. v. Office of Surface Mining Reclamation and Enforcement, 172 IBLA 83, 103 

(Aug. 2, 2007). If an inspection reveals a violation of “[SMCRA], this chapter, the applicable 

program or any condition of a permit or an exploration approval,” OSM “shall issue a notice of 
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violation.” 30 C.F.R. § 843.12(a)(1). In response to a citizen complaint, OSM “shall have reason 

to believe that a violation . . . exists if the facts alleged by the informant would, if true, constitute 

a . . . violation[.]”  30 C.F.R. § 842.11(b)(2). 

 SMCRA requires the U.S. Secretary of the Interior (the “Secretary”) to provide for 

informal review of any “refusal by a representative of the Secretary to issue a citation with 

respect to any such alleged violation.” 30 U.S.C. § 1267(h)(1). SMCRA regulations specify that: 

[A]ny person who is adversely affected by a [] surface coal mining and reclamation 
operation may ask the Director or his or her designee to review informally an authorized 
representative’s decision not to inspect or take appropriate enforcement action with 
respect to any violation alleged by that person in a request for Federal inspection under § 
842.12. 
 

30 C.F.R. § 842.15(a); see also 30 U.S.C. § 1267(h)(1). Upon receipt of such a request for 

informal review, the OSM “Director or his or her designee shall conduct the review and inform 

the person, in writing, of the results of the review within 30 days of his or her receipt of the 

request.” 30 C.F.R. § 842.15(b); see also 30 U.S.C. § 1267(h)(1) (requiring the Secretary to 

provide written statement of reasons for final disposition of informal review). The Director’s 

decision on a request for informal review “constitute[s] a decision of OSM” and can be appealed 

to the Board. 30 C.F.R. § 842.15(d). 

FACTUAL BACKGROUND 

 The King II Mine, which was constructed and began operation in 2006, is an 

underground coal mine located near the town of Hesperus, Colorado in La Plata County. Ex. 2 at 

5. The Mine is currently permitted by the State of Colorado to produce up to 1.3 million tons of 

coal. AD Decision at 6. GCC Energy primarily extracts coal from federal leaseholds. Ex. 2 at 5-

6. In terms of its federal coal, the Mine produces from coal lease COC-62920, which the U.S. 

Bureau of Land Management (“BLM”) issued to GCC Energy on November 1, 2002. When 
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BLM offered the lease for sale in 2001, it disclosed that this coal lease contained “7,049,000 

tons” of recoverable coal reserves. 66 Fed. Reg. 41,263 (Aug. 7, 2001). 

 On August 9, 2006, the Assistant Secretary approved a Mining Plan allowing GCC 

Energy to begin mining federal coal lease COC-62920. Ex. 2 at 5. This Mining Plan approval 

authorized GCC Energy to construct the King II Mine and to begin extraction operations on 80 

acres of the federal coal lease. Id. The Assistant Secretary later modified this Mining Plan on 

May 21, 2007, allowing GCC to extract coal from 1,224 acres of federal coal lease COC-62960. 

Ex. 6 at 1-2 (2007 Mining Plan approval). 

 Under the 2007 Mining Plan modification, OSM determined that coal production at the 

King II mine would average 0.6 million tons per year and that “the maximum production rate of 

0.61 million tons per year would not change.” Ex. 2 at 6. OSM determined that approval of the 

Mining Plan modification would extend the life of the King II Mine by 10 years. Id. At the time, 

OSM determined that approval of the Mining Plan Modification would not require an 

environmental impact statement under NEPA, concluding that the modification would have “no 

significant impact” on the environment. Id. at 11. According to OSM, this finding of no 

significant impact (“FONSI”) was based solely on an environmental assessment (“EA”) prepared 

by the BLM. Id. 

ARGUMENT—THE ACTING DIRECTOR’S DECISION AFFIRMING OSM’S DENIAL 
OF GUARDIANS’ CITIZEN COMPLAINT SHOULD BE REVERSED 

 
 The Board should reverse the Acting Director’s decision affirming OSM’s denial of 

Guardians’ citizen complaint. The Acting Director wrongly affirmed the WRO’s decision not to 

inspect or take enforcement action against GCC Energy’s King II Mine for violation of the terms 

of the 2007 Mining Plan. The Acting Director based her decision on an erroneous interpretation 

of SMCRA’s enforcement provisions with respect to mining plans. The key issue in this appeal 
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is whether Guardians can use SMCRA’s citizen complaint process to enforce a mining plan 

provision. The Acting Director’s answer to this question is no. However, the Acting Director 

reached this conclusion by cherry-picking words and phrases from the relevant SMCRA 

regulations and improperly interpreting these phrases outside the broader context of the statute 

and regulatory intent. Using well-established interpretory canons results in the opposite 

conclusion—that mining plans are enforceable under SMCRA. In addition, the Acting Director 

also erred in finding that Guardians’ citizen complaint lacked merit. 

I. Mining Plan Violations are Enforceable Under SMCRA 

 A. OSM Promulgated Regulations Pertaining to Mining Plans Pursuant to  
  SMCRA as Part of the Federal Lands Program for Coal Mining. 
 

SMCRA established a “nationwide program to protect society and the environment from 

the adverse effects of surface coal mining operations and governs coal mining and reclamation 

on all lands, including Federal public lands.” 30 U.S.C. §§ 1202(a), 1273. Among other things, 

SMCRA aims to “wherever necessary, exercise the full reach of Federal constitutional powers to 

insure the protection of the public interest through effective control of surface coal mining 

operations.” Id. § 1202(m). SMCRA created OSM within the Department of the Interior to 

administer programs created by the Act and to assist states in developing state programs. Id. at § 

1211(a,b). Section 523(c) of SMCRA recognized and adopted as a requirement the Secretary’s 

duty to approve a mining plan for federal coal, even where the state is responsible for regulating 

coal mining through a SMCRA permit. 30 U.S.C. § 1273(c); 47 Fed. Reg, 25,092, 25,097 (April 

30, 1982). 
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Building on the MLA’s requirement that a lessee submit a mining plan to the Secretary 

and receive approval of that plan before mining federally owned coal,4 and using its regulatory 

authority pursuant to SMCRA, OSM codified the requirement that the lessee have an approved 

mining plan before commencing mining “on lands containing leased Federal coal.” 30 C.F.R. § 

746.11(a). SMCRA regulations also created specific obligations for the Secretary and OSM 

related to the development of federally owned coal. 30 C.F.R. §§ 740.1 et seq.; 30 C.F.R. §§ 

746.1 et seq. Under these provisions, the Secretary has a duty a duty to approve, disapprove, or 

conditionally approve mining plans (or their modification) for lands containing federally leased 

coal. Id. §§ 740.4(a), 746.14. Under other SMCRA provisions, OSM is charged with preparing 

decision documents for the Secretary recommending approval, disapproval or conditional 

approval of mining plans id. at § 740.4(b), according to several mandatory factors at 30 C.F.R. 

§§ 740.4(b), 746.13. OSM has also used its SMCRA regulatory authority to promulgate several 

other regulations pertaining to mining plans including, for example: 

• the requirement that a lessee must have both a SMCRA permit and an approved 
mining plan before commencing mining of federal coal, 30 C.F.R. § 746.11; 

 
• the dictate that a mining plan binding on any person conducting mining, 30 C.F.R. 

§ 746.17(b); and 
 

• the criteria that the Secretary must use to determine whether a mining plan 
modification is necessary, 30 C.F.R. §§ 746.18. 

 
In promulgating the duties, processes, and requirements related to mining plans in Parts 740 and 

746, OSM expressly cites both the MLA (30 U.S.C. § 181 et seq.) and SMCRA (30 U.S.C. § 

1201 et seq.) as the sources of its authority. 

                                                 
4 The MLA specifies that, before a lessee may take “any action on a [federally owned coal] 
leasehold which might cause a significant disturbance of the environment,” the lessee must 
submit an operation and reclamation plan for the Secretary’s approval. 30 U.S.C. § 207(c). 
Under the MLA, the Secretary is charged with approving, disapproving, or requiring the 
modification of these mining plans for development of federally owned coal. 30 U.S.C. § 207(c). 
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 Finally, two key provisions of the SMCRA regulations are relevant to the question here 

of whether a mining plan violation is enforceable under SMCRA: 

Surface coal mining and reclamation operations on lands containing leased Federal coal 
shall be conducted in accordance with a permit issued in accordance with this subchapter, 
any lease terms and conditions, and the approved mining plan. 30 C.F.R. § 746.11(b) 
(emphasis added) 
 
An approved mining plan shall remain in effect until modified, cancelled or withdrawn 
and shall be binding on any person conducting mining under the approved mining plan. 
30 C.F.R. § 746.17(b) (emphasis added). 

 
These provisions unambiguously require that a lessee comply with its approved mining plan. 

Failure to comply with the terms of a mining plan constitutes a violation of SMCRA that is 

enforceable through the citizen complaint process. 

 B. The Acting Director’s Interpretation That Mining Plan Violations are Not  
  Enforceable Under SMCRA is Arbitrary and Reads the Mining Plan   
  Requirement Out of SMCRA. 
 
 Although the MLA established the mining plan requirement for mining federal coal, that 

requirement became part of the Federal Lands Program under SMCRA. See 30 U.S.C. § 1273(a) 

(authorizing promulgation and implementation of the Federal lands program); 30 C.F.R. § 

746.11(a) (Federal lands program regulation requiring lessee to have an approved mining plan 

prior to mining). As discussed above, pursuant to SMCRA, OSM promulgated several 

regulations relating to review and approval of mining plans at 30 C.F.R. Part 746, including the 

requirements that mining operations “shall be conducted in accordance with . . . the approved 

mining plan” and that a mining plan “shall be binding on any person conducting mining under 

the approved mining plan Id. at §§ 746.11(b), 746.17(b). Because the mining plan is a 

requirement of the Federal lands program promulgated under SMCRA, compliance with the 

mining plan is enforceable under 30 C.F.R. § 842 (SMCRA enforcement obligations). 

 The Acting Director’s conclusion that a mining plan is not enforceable under SMCRA 
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“because mining plans are issued under the MLA authority and not SMCRA” is based on an 

erroneously narrow interpretation of cherry-picked phrases from SMCRA and its implementing 

regulations. See generally AD Decision at 4-5. With respect to the statute, the Acting Director 

first parses the language from SMCRA’s enforcement provisions at 30 U.S.C. §§ 1267(h)(1) and 

1271(a)(1) that provide for citizen complaints to enforce violations of “this Act” and authorize 

the Secretary to issue notices of violation of “this Act” to conclude that “it is clear that ‘this Act’ 

refers to SMCRA, not the MLA.” AD Decision at 4. However, this argument is not relevant to 

the primary issue in this appeal—whether mining plan violations are enforceable under SMCRA. 

To answer this question, the Board must determine whether the MLA’s mining plan requirement 

became a SMCRA requirement where SMCRA regulations require inter alia an approved mining 

plan prior to mining federal coal. The plain language of 30 C.F.R. §§ 746.11(b) and 746.17(b), 

quoted above, answer this question in the affirmative. 

 The Board should also reject the Acting Director’s conclusion that the SMCRA provision 

governing the Federal lands program at 30 U.S.C. § 1273 does not constitute adoption of the 

MLA mining plan requirement. AD Decision at 4. Section 523(b) of this provision states: 

The requirements of this chapter and the Federal lands program . . . shall be incorporated 
by reference or otherwise in any Federal mineral lease, permit, or contract issued by the 
Secretary which may involve surface coal mining and reclamation operations. 
Incorporation of such requirements shall not, however, limit in any way the authority of 
the Secretary . . . to require any surface mining and reclamation operations to conform 
with the requirements of this chapter and the regulations issued pursuant to this chapter. 
 

30 U.S.C. § 1273(b) (emphasis added). The Secretary issues MLA mining plans that “involve 

surface coal mining and reclamation operations,” and are required as part of the Federal lands 

program. 30 C.F.R. § 746.11 (mining plan requirement). Therefore, SMCRA incorporated a 

mining plan as a requirement for mining federal coal. Moreover, Section 523(c) recognized that 

the Secretary retained authority to approve mining plans even where a state has the authority to 
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issue permits for surface mining. 30 U.S.C. § 1273(c). This reservation of the Secretary’s 

authority to make decisions related to mining plans even where the mining plan requirement has 

been incorporated into SMCRA is consistent with Congress’s intent that “[n]othing in [SMCRA] 

shall be construed as superseding, amending, modifying, or repealing . . . any of the following 

Acts . . . including, but not limited to . . . [t]he Mineral Leasing Act of 1920, as amended (30 

U.S.C. § 181 et seq.).” 30 U.S.C. § 1292(a)(8). Accordingly, although the mining plan was a pre-

existing requirement under the MLA for mining federal coal at the time Congress passed 

SMCRA, it was incorporated into SMCRA as one of the Federal lands program requirements for 

mining federal coal. 

 Although the Acting Director asserts that none of SMCRA’s statutory provisions can be 

read to incorporate the MLA’s mining plan requirement into the Act, with respect to the SMCRA 

regulations the Acting Director concedes that the SMCRA regulations incorporated this 

requirement. AD Decision at 5 (admitting that “OSMRE codified its MLA mining plan 

responsibilities in 30 C.F.R. Parts 740 and 746 which, along with the SMCRA regulations, are 

part of 30 C.F.R. Chapter VII.”). In spite of this admission, the Acting Director then illogically 

asserts that this particular SMCRA requirement cannot be enforced through SMCRA’s 

enforcement scheme at 30 C.F.R. Part 842:  

While it is true that 30 C.F.R. § 842.11(b)(1)(i)5 refers to “this chapter” and 30 C.F.R. 
Parts 740 and 746 are part of 30 C.F.R. Chapter VII, OSMRE is without authority to 
extend SMCRA procedures to requirements of the MLA. Therefore, to the extent that 
“this chapter” in 30 C.F.R. § 842.11(b)(1)(i) is ambiguous, it must be interpreted in a 
manner that does not render it ultra vires. 

 

                                                 
5 This provision states: “An authorized representative of the Secretary shall immediately conduct 
a Federal inspection: (i) When the authorized representative has reason to believe on the basis of 
information available to him or her (other than information resulting from a previous Federal 
inspection) that there exists a violation of the Act, this chapter, the applicable program, or any 
condition of a permit or an exploration approval . . . .” (emphasis added). 
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AD Decision at 5. This interpretation, which seemingly gives OSM discretion to pick and choose 

which SMCRA requirements are enforceable, is the epitome of arbitrary interpretation. The 

Acting Director’s assertion that the phrase “this chapter,” as stated at 30 C.F.R. § 842.11 may be 

“ambiguous” is absurd. Read in the context of the entire provision, the phrase clearly references 

the seventh chapter of title 30 of the code of federal regulations, which implement SMCRA. 

 Moreover, the Acting Director’s interpretation of the regulation impermissibly parses 

words in such as way as to render the mining plan requirement meaningless, ignoring the canons 

of statutory and regulatory interpretation. The Supreme Court has stressed that, when looking for 

the plain meaning of a statute, courts must “examine first the language of the governing statute, 

guided not by a single sentence or member of a sentence, but looking to the provisions of the 

whole law, and to its object and policy.” John Hancock Mut. Life Ins. Co. v. Harris Trust & 

Savings Bank, 510 U.S. 86, 94-95 (1993) (internal quotations, brackets, and citations omitted). 

See also Beecham v. United States, 511 U.S. 368, 372 (1994) (“The plain meaning that we seek 

to discern is the plain meaning of the whole statute, not of isolated sentences.”).  

 The Supreme Court has also emphasized that “[o]ur cases express a deep reluctance to 

interpret a statutory provision so as to render superfluous other provisions in the enactment.” Pa. 

Dept. of Public Welfare v. Davenport, 495 U.S. 552, 562 (1990). Statutes and regulations are to 

be given, wherever possible, such effect that no clause, sentence or word is rendered superfluous, 

void, contradictory or insignificant. United States v. Menasche, 348 U.S. 528, 538-39 (1955); see 

also Bridger Coal Co./Pacific Minerals, Inc. v. Director, Office of Workers Compensation 

Programs, 927 F.2d 1150, 1153 (10th Cir. 1991) (“We will not construe a statute in a way that 

renders words or phrases meaningless, redundant, or superfluous.”). To interpret the plain 

meaning of the regulation, the Acting Director must look beyond “a single sentence or member 
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of a sentence,” such as the sentence referring to “this chapter” in 30 C.F.R. § 842.11(b)(1)(i) and 

consider the enforcement provision in the broader context of SMCRA’s enforcement scheme for 

violations of regulatory requirements. The Acting Director did not do this, therefore her 

conclusion that mining plan violations are not enforceable under SMCRA is erroneous and 

should be reversed. 

 Finally, taken to its logical end, the Acting Director’s interpretation suggests that OSM 

may be without authority to take any action whatsoever related to the mining plan requirements 

of the MLA. This would be an absurd outcome as it would call into question the legality of the 

agency’s entire suite of regulations addressing mining plans under 30 C.F.R. §§ 740 and 746. 

OSM has not suggested that its regulations were promulgated without authority, further 

demonstrating that the agency has proffered an arbitrary interpretation of its authorities in this 

case supporting reversal by the Board. 

II. The Acting Director Wrongly Decided the Merits of Guardians’ Citizen Complaint 

 A. OSM Inspection/Enforcement Decisions Require a Presumption that   
  Complaint Allegations are True. 
 
 In response to a citizen complaint, OSM “shall have reason to believe that a violation . . . 

exists if the facts alleged by the informant would, if true, constitute a . . . violation[.]” 30 C.F.R. 

§ 842.11(b)(2). The Acting Director did not presume Guardians’ allegations were true, thereby 

applying an improper standard of review to determine whether an inspection was necessary. 

Once a citizen files a request for inspection, OSM must determine whether the citizen’s 

allegations, if true, constitute a violation of SMCRA’s requirements or imminent danger to 

public health. 30 C.F.R. § 842.11(b)(1)(i). If OSM does so determine, then it must either conduct 

an immediate inspection or notify the state regulatory authority of the possible violation so that 

the State may conduct an inspection. Id. at § 842.11(b)(1)(ii)(C)(iii)(A). The standard that OSM 
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must apply to determine whether inspection is warranted is whether the citizen requesting 

Federal action “provides adequate proof that an imminent danger to the public health and safety 

or a significant, imminent environmental harm to land, air or water resources exists and that the 

state regulatory authority has failed to take appropriate action.” Id. at § 842.11(b)(1)(ii)(C). 

Here, Guardians’ citizen complaint did not simply allege facts regarding a violation that 

lacked support. As discussed in the following section, Guardians provided evidence that King 

II’s annual production rate exceeded the 610,000-ton rate that BLM analyzed in the EA and that 

OSM relied on when recommending approval of the 2007 Mining Plan. Guardians also alleged 

facts pertaining to environmental harm and public safety that could flow from the increased 

production rate including harm to endangered fish from increased water depletions and 

unaddressed public safety concerns from increased coal truck traffic. Ex. 1 at 8. Therefore, under 

the regulations, the Acting Director had “adequate proof” that a violation implicating 

environmental and public harm was occurring at the King II Mine and should have determined 

that enough evidence existed to warrant inspection.  

 B. OSM Erroneously Concluded that Guardians’ Complaint Lacked Merit. 

 Even if OSM did not apply the correct standard of review to Guardians’ complaint, the 

Acting Director’s determination that Guardians “[had] not alleged facts sufficient for us to 

believe that there [was] a violation of the mining plan” was in error given the material facts 

presented in Guardians’ complaint. OSM approved the 2007 Mining Plan on the basis that King 

II’s coal production would not exceed 610,000 tons per year. However, based on GCC Energy’s 

2016 reported production data for the King II Mine, the Mine has consistently exceeded this 

annual production limit from federal coal lease COC-62960. Moreover, the State of Colorado 

approved a revision to GCC Energy’s SMCRA permit for King II authorizing an increase in the 
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annual production limit to 1.3 million tons, a revision that the Acting Director acknowledged in 

her decision. AD Decision at 6. Despite this assertion of fact, the Acting Director indicated that 

other permits “limit the production to the range anticipated in the permit application package.” 

AD Decision at 6. If this were true with respect to the 1.3 million ton production limit, the 

Acting Director admits that the permit restricting truck traffic would limit annual coal production 

to between 650,000 and 700,000 tons, a range exceeding the 610,000-ton annual limit in the 

Mining Plan. Accordingly, the evidence Guardians presented to OSM and the Acting Director is 

sufficient to trigger an inspection by OSM. 

 In the 2007 Mining Plan modification, the Secretary stated that, “[t]he operator shall 

conduct coal development and mining operations only as described in the complete permit 

application package, and approved by the Office of Surface Mining Reclamation and 

Enforcement[.]” Ex. 7 at 2. For the 2007 Mining Plan modification, OSM’s Western Regional 

Director recommended approval of the King II Mining Plan based on the representation that the 

Mine would produce a maximum of 610,000 tons of coal per year. Ex. 2 at 6. The Mining Plan 

also indicated that the average annual production rate of 600,000 tons per year would not change. 

Additionally, the Mining Plan indicated that the maximum production rate of 610,000 tons per 

year would not change.  

 However, since approval of the 2007 Mining Plan modification, GCC Energy has steadily 

increased its production at the King II Mine. See Table below.  

 

 

 

 



 18 

Coal Production from King II. Data from Colorado Division of Reclamation Mining and 
Safety, http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx.6 

Year Amount of Coal Produced (tons) 

2007  7,434 
2008  155,666 
2009  502,212 
2010  523,413 
2011  618,132 
2012  639,003 
2013  737,131 
2014  970,790 
2015  813,677 
2016  628,953 

 
From 2011 through 2016, the King II Mine has regularly produced more than 610,000 tons per 

year. Subsequent to the 2007 Mining Plan approval, the State of Colorado approved an increase 

in the maximum annual production from 0.61 to 0.8 million tons and, in 2014, approved a permit 

revision that increased the production rate from 0.8 to 1.3 million tons per year. AD Decision at 

6. This represents a more than four-fold increase in the projected coal production assumed by 

BLM in 2001 and a more than two-fold increase in the coal production that OSM projected in 

2007 would occur at the mine. Thus, it is undisputed that annual coal production at King II has 

exceeded 610,000 tons per year since 2011. 

 In spite of the record evidence that King II is exceeding the annual production limit 

stipulated in the Mining Plan, and the Acting Director’s admission of this, the Acting Director 

did not find a violation of the Mining Plan. This conclusion, however, is based on a faulty 

premise, whereby the Acting Director assumes that the increased annual production limit in the 

SMCRA permit is the operative production limit for the Mining Plan. AD Decision at 6 

(acknowledging “that the Colorado state permit was revised to recognize the increased 

                                                 
6 Projected 2016 production amount based on reported production data for first quarter of 2016 
reported to Mine Safety and Health Administration, 
http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx. 
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production”). The Acting Director noted that the permit application contains a mere “anticipated 

production rate” and does not constitute a limit of production. AD Decision at 7. However, the 

Mining Plan explicitly indicates that “maximum production rate of 610,000 tons per year would 

not change [nor would] the average production rate of 600,000 tons per year.” Ex. 2 at 6.  Thus, a 

violation of this amount would be a clear violation of the annual production rate set forth in the 

Mining Plan. 

The assumption that revision of a condition in a SMCRA permit effects revision of the 

Mining Plan ignores well-established precedent recognizing that SMCRA permits and mining 

plans are two different, and independent, approvals required to mine federal coal. See 30 U.S.C. 

§ 1256(a); 30 U.S.C. § 1273(c); 30 C.F.R. § 745.13(i); S. Utah Wilderness Alliance, 163 IBLA 

142, 147 (2004) (“Not included [in State of Utah’s jurisdiction] would be approval of [the 

applicant’s] mining plan, since that authority was retained by the Secretary, under 30 C.F.R. § 

745.13 . . . .”). Therefore, the Acting Director’s conclusion that the King II Mine will likely not 

exceed production limits in any SMCRA permit is not relevant to the issue of whether the Mine 

is violating the 2007 Mining Plan.  

CONCLUSION AND REQUESTED REMEDY 

 For the foregoing reasons, Guardians requests that the Board reverse the Acting 

Director’s decision on Guardians’ request for informal review in its entirety. Guardians also 

requests that the Board find that violations of a mining plan are enforceable under SMCRA and 

that a federal inspection of the King II Mine is warranted, and that enforcement action be taken 

to remedy any violations. 
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Respectfully submitted on this 16th day of August 2017. 

 

 

Samantha Ruscavage-Barz 
Senior Staff Attorney  
WildEarth Guardians 
516 Alto St. 
Santa Fe, NM 87501 
(505) 401-4180 
Fax:  (505) 213-1895   
sruscavagebarz@wildearthguardians.org   
Attorney for WildEarth Guardians 
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May 19, 2016 
 

BY ELECTRONIC MAIL AND  
U.S. PRIORITY MAIL 

 
Joe Pizarchik 
Director 
Office of Surface Mining 
Reclamation and Enforcement 
1951 Constitution Ave. NW   
Washington, D.C. 20240   
 
Re: Citizen Complaint Under Surface Mining Control and Reclamation Act Over 

Violations at GCC Energy’s King II Mine in La Plata County, CO, Colorado Permit 
No. C-1981-035 and Federal Permit No. CO-0106A 

 
Pursuant to the Surface Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. §§ 

1267(h)(1) and 1271(a)(1), and regulations implementing SMCRA, 30 C.F.R. § 842.12(a), 
WildEarth Guardians hereby writes to inform the Office of Surface Mining Reclamation and 
Enforcement (“OSMRE”) that violations of the U.S. Surface Mining Control and Reclamation 
Act (“SMCRA”) appear to be occurring with regards to operations at the King II coal mine in La 
Plata County, Colorado, which is permitted to mine under State Permit No. C-1981-035 and 
Federal Permit No. CO-0106A. 

 
Specifically, the mine’s owner and operator, GCC Energy, LLC (hereafter “GCC”) 

appears to be operating the King II mine without required federal approval.  Additionally, 
OSMRE appears to have improperly permitted mining without undertaking legally required 
environmental analyses and other considerations.  Overall, mining appears to be occurring 
contrary to SMCRA.   

 
This complaint does not relate to State of Colorado regulation of mining at the King II 

coal mine, it relates solely to federal regulation, for which Colorado has no legal authority.  To 
this end, we request that OSMRE inspect and investigate to determine whether violations are 
occurring and to address any violations in accordance with 30 C.F.R. § 843.  Below, we provide 
additional background and detail these apparent violations. 
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1. BACKGROUND:  THE KING II MINE, OSMRE REVIEWS, AND INTERIOR 
MINING APPROVALS 

 
The King II mine, which was constructed and began operation in 2006, is an underground 

coal mine located near the town of Hesperus, Colorado in La Plata County.  The mine is 
currently permitted by the State of Colorado to produce up to 1.3 million tons of coal.  Because a 
portion of the coal mined by GCC underlies tribal lands, the mine also has a federal permit for its 
coal mining operations.  

 
GCC primarily extracts coal from federal leaseholds.  According to the State of Colorado, 

in total, the permitted mining operations contain 1,296 acres of federal coal, while 722 acres are 
state-owned and 640 acres are privately owned.  Pictures of the surface facilities at the mine are 
below. 

 

 
Entrance to the King II mine. 

 

 
Coal pile at King II mine. 
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Surface facilities at King II mine. 

 
 

 
Coal is hauled by truck from the mine. 

 
In terms of its federal coal, the company produces from coal lease COC-62920, which 

was issued by the U.S. Bureau of Land Management (“BLM”) on November 1, 2002.  When 
offered for sale in 2001, the BLM disclosed that this coal lease contained “7,049,000 tons” of 
recoverable coal reserves.  66 Fed. Reg. 41263 (Aug. 7, 2001).   
 

The mining of federal coal can only be authorized by the Secretary of the U.S. 
Department of the Interior.  To this end, under SMCRA, the Interior Secretary may authorize, 
where appropriate, the mining of leased federally owned coal through a “Mining Plan.”  See 30 
U.S.C. § 1273(c) and 30 C.F.R. § 746.14.  A legally compliant Mining Plan is an absolute 
prerequisite to an entity’s ability to mine leased federal coal.  Regulations implementing 
SMCRA explicitly state that, “[n]o person shall conduct surface coal mining and reclamation 
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operations on lands containing leased Federal coal until the Secretary has approved the mining 
plan.”  30 C.F.R. § 746.11(a).  To this end, a Mining Plan is “binding on any person conducting 
mining under the approved mining plan.”  30 C.F.R. § 746.17(b). 
 

When considering a request to mine federally owned coal, the Secretary “shall approve or 
disapprove [a mining] plan or require that it be modified.”  30 C.F.R. § 746.14.  At a minimum, 
approval of a Mining Plan must assure compliance with applicable requirements of Federal laws, 
regulations, and executive orders, and be based on information prepared in compliance with the 
National Environmental Policy Act (“NEPA”), 42 U.S.C. 4321, et seq.  See 30 C.F.R. § 746.13.   
 

Although the Secretary of Interior is charged with approving, disapproving, or modifying 
a Mining Plan, the Office of Surface Mining, Reclamation and Enforcement (“OSM”), an agency 
within the Department of Interior, is charged with “prepar[ing] and submit[ting] to the Secretary 
a decision document recommending approval, disapproval or conditional approval of the mining 
plan[,]”  30 C.F.R. § 746.13.  It is standard practice for the Assistant Secretary of the Interior for 
Land and Minerals Management to sign Mining Plans on behalf of the Secretary. 

 
A “mining plan shall remain in effect until modified, cancelled or withdrawn[.]”  30 

C.F.R. § 746.17(b).  The Secretary must modify a Mining Plan where, among other things, there 
is “[a]ny change in the mining plan which would affect the conditions of its approval pursuant to 
Federal law or regulation[,]” “[a]ny change in the location or amount of coal to be mined, except 
where such change is the result of [] [a] minor change in the amount of coal actually available for 
mining from the amount estimated, or “[a]ny change which requires the preparation of an 
environmental impact statement under the National Environmental Policy Act[.]”  30 C.F.R. §§ 
746.18(a), (d)(1), (d)(3), and (d)(5).  An environmental impact statement is required whenever a 
federal action  “[s]ignificantly [a]ffect[s] [t]he quality of the human environment.”  40 C.F.R. 
§ 1502.3.  Where a mining plan modification may be required, a permittee may not commence 
mining of federal coal until OSMRE determines a modification is not required or a modification 
is approved by the Secretary.  30 C.F.R. § 746.18(c). 

 
On August 9, 2006, the Assistant Secretary for Lands and Minerals Management 

approved a Mining Plan allowing GCC to begin mining federal coal lease COC-62920.  This 
mining plan approval authorized GCC to construct the new King II mine and to begin extraction 
operations on 80 acres of the federal coal lease.  This Mining Plan was later modified by the 
Assistant Secretary on May 21, 2007, allowing GCC to extract coal from 1,224 acres of federal 
coal lease COC-62960.  See Exhibit 1, Mining Plan Approval Document, Federal Lease No. 
COC-62960 (May 21, 2007).  The 2007 mining plan approval was spurred by the issuance of a 
federal permit for the mining of coal on the Ute Mountain Ute Reservation of southwest 
Colorado.  This permit, Permit No. CO-0106A, authorized mining of federal lease COC-62920. 

 
Under the 2007 Mining Plan modification, OSMRE determined that coal production at 

the King II mine would average 0.6 million tons per year and that “the maximum production rate 
of 0.61 million tons per year would not change.”  See Exhibit 2, Memo from Allen Klein, 
Regional Director, Western Region, OSMRE to Brent Wahlquist, Acting Director, OSMRE, 
“Recommendation for Approval, Without Special Conditions, of a Mining Plan Modification for 
Federal Lease COC-62920 at National King Coal, LLC’s King II Mine Located in La Plata 



! 5!

County, Colorado (April 20, 2007).  OSMRE determined that approval of the Mining Plan 
modification would extend the life of the King II mine by 10 years.  At the time, OSMRE 
determined that approval of the Mining Plan Modification would not require the preparation of 
an environmental impact statement under NEPA, finding that the modification would have “no 
significant impact” on the environment.  See Exhibit 3, OSMRE, “Finding of No Significant 
Impact for King II, Federal Coal Lease COC-62960 Mining Plan Decision Document” (Feb. 22, 
2007).  According to OSMRE, this finding of no significant impact (“FONSI”) was based solely 
on an environmental assessment (“EA”) prepared by the BLM. 

 
The EA prepared by the BLM was completed in 2001, six years prior to the 2007 Mining 

Plan modification approval.  See Exhibit 4, BLM, “Environmental Assessment, EA Number CO-
SJFO-00-102-EA, National King Coal, LLC Coal Lease Application East Alkali Tract, COC 
62960” (2001).  When this 17-page EA was prepared, the BLM projected that production at the 
King II mine would be “300K ton per year.”  EA at 4. 
 
 Since approval of the 2007 Mining Plan modification, GCC has steadily increased its 
production at the King II mine.  See Table below.  After 2008, GCC has regularly produced more 
than 300,000 tons annually and since 2011, the King II mine has regularly produced more than 
600,000 tons per year.  Since the 2007 Mining Plan approval, the State of Colorado approved an 
increase in the maximum annual production from 0.61 to 0.8 million tons and in 2014, approved 
a permit revision that increased the production rate from 0.8 to 1.3 million tons per year.  This 
represents a more than four-fold increase in the projected coal production assumed by the BLM 
in 2001 and a more than two-fold increase in the coal production that OSMRE in 2007 projected 
would occur at the mine. 
 

Coal Production from King II.  Data from Colorado Division of Reclamation Mining and 
Safety, http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx.1 

Year Amount of Coal Produced (tons) 
2007 7,434 
2008 155,666 
2009 502,212 
2010 523,413 
2011 618,132 
2012 639,003 
2013 737,131 
2014 970,790 
2015 813,677 

2016 (projected) 768,136 
  

In spite of these production increases, no additional Mining Plan modifications have been 
approved or even proposed by OSMRE or the Secretary of the Interior.  Further, no additional 
environmental analysis of the impacts of operating the King II mine has been undertaken 
pursuant to NEPA since the BLM’s 2001 EA was prepared.   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Projected 2016 production amount based on reported production data for first quarter of 2016 reported to Mine 
Safety and Health Administration, http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx.  
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2. APPARENT VIOLATIONS OF SMCRA 
 

At issue is GCC’s increase in coal production from federal coal lease COC-62920 and the 
implications under SMCRA and NEPA.  When the lease was originally analyzed under NEPA, a 
production rate of 300,000 tons per year was presumed by the BLM.  When the Secretary 
approved the 2007 Mining Plan, as well as the federal permit for mining, a maximum production 
rate of 610,000 tons per year was presumed.  Since these approvals, GCC has physically 
produced nearly one million tons annually and has received permission from the State of 
Colorado to produce up to 1.3 million tons per year.   

 
This increase in actual and permitted production indicates two violations of SMCRA are 

occurring:  1) GCC is mining coal in a manner inconsistent with the 2007 Mining Plan for the 
King II mine (and likely its federal permit) and/or without the Secretary’s approval of a mining 
plan modification and 2) OSMRE has failed to properly comply with SMCRA as GCC has 
increased production at the King II mine.   

 
Below, we detail these apparent violations. 
 
A. GCC’s Violation 
 

 Under SMCRA regulations, a mining plan is “binding” on any entity conducting mining 
under the approved plan.  30 C.F.R. § 746.17(b).  This requirement is echoed by the 2007 
Mining Plan modification for the King II mine, which states, “This mining plan approval shall be 
binding on any person conducting coal development or mining operations under the approved 
mining plan[.]”  Exhibit 1. 
 

In the 2007 Mining Plan modification, the Secretary of the Interior stated that, “[t]he 
operator shall conduct coal development and mining operations only as described in the 
complete permit application package, and approved by the Office of Surface Mining 
Reclamation and Enforcement[.]”  Exhibit 1.  At the time of the federal permit and 2007 Mining 
Plan modification, the King II mine was authorized to produce a maximum of 610,000 tons of 
coal per year.  Thus, in mining more than 610,000 tons of coal per year for every year since 2011 
and without any further mining plan approvals, GCC has been and continues to operate in 
violation of SMCRA. 

 
It may be argued that any production increases at the King II mine have been approved 

by the State of Colorado through a permit revision, and therefore are appropriate under SMCRA.  
However, these production increases were not disclosed as part of the permit application package 
reviewed by OSMRE when the 2007 Mining Plan modification was approved.  Such production 
increases could not possibly be construed as operating “as described in the complete permit 
application package” that was considered in 2007.   GCC therefore appears to be clearly 
conducting its operations outside the bounds of the 2007 Mining Plan modification.2 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 It would also appear that GCC is operating outside the bounds of its 2007 federal permit, which similarly requires 
the company operate to compliance with its permit application package. 
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Further, OSMRE does not appear to have actually determined that any production 

increases above the 2007 permitted maximum of 610,000 tons of coal per year were 
appropriately exempt from being approved through mining plan modification.  It is true that an 
OSMRE Western Regional Office employee apparently indicated in a 2014 e-mail that a mining 
plan modification would not be needed for the 1.3 million ton per year increase in production at 
King II.  See Exhibit 5, E-mail from Nicole Caveny, OSMRE, to David Berry, Director, 
Colorado Division of Reclamation Mining and Safety (Sept. 18, 2014).  However, this four-
sentence e-mail from an employee of OSMRE is problematic. 

 
First and foremost, under OSMRE’s Directives, only the Regional Director is responsible 

for determining “whether a new permit or permit revision requires preparation of a mining plan 
decision document.”  OSMRE REG 31 § 4(b)(3).  If the Regional Director did not determine that 
a mining plan modification was not required for the permit revision allowing production to 
increase to 1.3 million tons annually, then OSMRE has not legally made any determination that a 
mining plan modification was not required and GCC cannot avoid compliance with SMCRA. 

 
Secondly, the e-mail from OSMRE suggests that, although the rate of coal mining is 

changing, “the resource that is to be mined” is not affected, and therefore a mining plan 
modification was not required.  Exhibit 5.  This position, however, is not supported and GCC’s 
reliance upon it does not serve to demonstrate that the company is not operating in violation of 
SMCRA. 

 
When the 2007 Mining Plan modification was approved, OSMRE estimated that 6.6 

million tons of recoverable coal overall would be mined from federal coal lease COC-62920 over 
10 years.  See Exhibit 2.  Yet under Colorado’s 2014 permitted production increase, 8-12 million 
tons of coal would be mined from the lease for 6-9 years.  See Exhibit 6, GCC Changes to 
Operation Plan (2014).  Thus, not only would more overall coal be mined than what OSMRE 
estimated in 2007, but mining would occur for a longer period of time:  up to 2023 compared to 
2017.  It is telling that when the BLM offered lease COC-62920 for sale, it was estimated to 
contain only a little more than seven million tons of coal, not more than eight million tons.  
Clearly the estimated recoverable reserves have increased for federal lease COC-62920. 

 
OSMRE’s assertions are finally undermined by the fact that the agency never fully 

assessed whether production increases at King II required a mining plan modification in 
accordance with 30 C.F.R. § 746.18.  Although a mining plan modification is not required where 
there is no “change in the amount of coal actually available for mining from the amount 
estimated,” a mining plan modification is required where a change in mining “would affect the 
conditions of its approval pursuant to Federal law or regulation” or where a change in mining 
“require[s] the preparation of an environmental impact statement under [NEPA].”  30 C.F.R. 
§ 746.18(d)(1) and (5).   

 
Here, OSMRE appears to have failed to address whether increased production at King II 

would affect the conditions of its approval or pose environmental impacts such that the need for 
mining plan modification would be triggered.  This oversight is significant.  Such a major 
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increase in maximum allowable production has a number of implications in terms of 
environmental impacts and conditions of approval, among them: 

 
● The increase in production is far above what has been considered by the U.S. Fish 

and Wildlife Service in assessments of impacts to threatened and endangered fish and 
wildlife listed under the Endangered Species Act.  In conjunction with the 2006 and 
2007 Mining Plan approvals, the Service assumed water depletions in the San Juan 
River Basin of 8.61 acre-feet, presumably based on production of 600,000 tons 
annually.  Based on this, the Service accepted OSMRE’s assertion that endangered 
fish and their critical habitat in the San Juan River Basin would be sufficiently 
protected.  GCC now reports the company utilizes 2.4 to 3.4 acre-feet per month, or 
28.8 to 40.8 acre-feet per year, in conjunction with its increased production.  See 
Exhibit 7, Memorandum from Carrie Lile, Harris Water Engineering, Inc., to Brian 
Kimmel, “GCC Energy Water Use: Current and Future” (Aug. 12, 2015).  GCC is 
even moving to build a new reservoir to ensure access to increased water supplies.  
The impacts of this nearly five-fold increase in water use have not been properly 
addressed by OSMRE either under NEPA or pursuant to the Endangered Species 
Act.3, 4  This raises justifiable concerns that the conditions of approval for the 2007 
Mining Plan modification fail to ensure mining does not jeopardize the continued 
existence of listed species or adversely modify their critical habitats.  See 16 U.S.C. § 
1536(a)(2).  
 

● The increase in production means more environmental impacts related to the hauling 
of coal by truck from the mine.  In the BLM’s 2001 EA, it was estimated that 18-28 
trucks per day would be used to haul coal on the Hay Gulch Road, which is the main 
road from the mine to Colorado Highway 140.  EA at 11.  Yet due to the production 
increase, a report by La Plata County indicates truck trips have increased to nearly 
100 per day.  See Exhibit 8, La Plata County Planning Commission, “Department 
Report, GCC Energy King II Coal Mine” (2015) at 5.  Furthermore, reports indicate 
as many as 288 trucks per day may be hauling coal on the Hay Gulch Road, leading 
to a massive increase in air and water quality impacts, noise impacts, and impacts to 
La Plata County road infrastructure.  See Exhibit 9, Romero, J., “King Coal Mine 
Seeks County’s OK,” Durango Herald (Sept. 22, 2015).  These impacts have not 
been addressed by OSMRE under NEPA and therefore fail to demonstrate that the 
increase in production does not require an environmental impact statement or that 
conditions of approval should not be modified. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 The NEPA analysis prepared by the BLM in 2001, which is the only NEPA analysis ever prepared for mining at 
King II, does not even mention water depletions in the San Juan River Basin as a potential impact.  
 
4 To the extent the State of Colorado may have discussed production increases at the King II mine with the U.S. Fish 
and Wildlife Service, the State has no authority to implement or oversee compliance with the Endangered Species 
Act.  In fact, when it comes to permitting the mining of federal coal, OSMRE has clearly prohibited Colorado from 
implementing the Endangered Species Act pursuant to a state-federal cooperative agreement.  See 30 C.F.R. 
§ 906.30, Article VI § 8. 
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● The increase in production means more environmental impacts related to coal 
combustion.  In the BLM’s 2001 EA, the only mention of potential coal combustion 
impacts was a reference to the fact that coal from the King Coal II mine is sold for 
cement production, electric utilities, domestic use, tourist trains, and “other.”  EA at 
4.  There was actually no analysis or assessment of the impacts of coal combustion, 
particularly the impacts of air emissions—including greenhouse gases—that would 
result.  These impacts have not been addressed by OSMRE under NEPA and 
therefore fail to demonstrate that the increase in production does not require an 
environmental impact statement or modification of conditions of approval. 

 
● The increase in production means GCC’s violation of local land use laws will only be 

exacerbated.  As acknowledged by La Plata County officials, “GCC Energy currently 
operates within the County in violation of the adopted [La Plata County] Code.”  
Exhibit 8 at 2.  This is especially problematic with regards to the impacts of coal 
hauling on County infrastructure in the area, including roads and other services.  A 
violation of local laws is an indication that environmental impacts are significant 
under NEPA, triggering the need for an environmental impact statement.  40 C.F.R. § 
1508.27(b)(10).  It is telling that when BLM originally approved federal lease COC-
62920, it required GCC to “meet State and County laws concerning road and highway 
use.”  EA at 15.  Clearly GCC is not meeting the terms of its lease approval and local 
land use laws, indicating the environmental impacts of increased production are 
significant and require an environmental impact statement, and that modifications to 
conditions of approval could be necessary.5 

 
These are just some of the many significant implications of GCC’s production increases 

at the King II mine, yet they were not addressed by OSMRE.  Any assertion by OSMRE that a 
mining plan modification was not required clearly cannot serve to allow GCC to mine at higher 
rates than were considered at the time of the 2007 Mining Plan modification.  Accordingly, the 
company’s mining activities at the King II mine appear to be in violation of SMCRA.  

 
B. Additionally, OSMRE is in Violation of SMCRA 

 
 Although GCC appears to be operating outside the bounds of its 2007 Mining Plan 
modification in violation of SMCRA, this lack of compliance appears, in part, to stem from 
OSMRE’s lack of compliance with SMCRA. 
 
 In this case, the increase in permitted production to 1.3 million tons per year at the King 
II coal mine should have triggered a mining plan modification.  OSMRE’s failure to determine 
that a mining plan modification was required is contrary to SMCRA. 
 
 As discussed above, OSMRE’s determination that a mining plan modification was not 
required was apparently based solely on the agency’s claim that the overall amount of coal to be 
mined would not change.  However, this claim is erroneous as materials submitted by GCC to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 Given that the 2007 Mining Plan modification also requires GCC to “comply with the terms and conditions” of its 
coal lease, this is another sign that the company is violating the 2007 Mining Plan modification. 
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the State of Colorado indicate more coal would be made available for mining over a longer 
period of time. 
 
 Although SMCRA regulations provide that mining plan modifications are not required 
where the amount of coal to be mined represents “[a] minor change” (30 C.F.R. 
§746.18(d)(3)(i)), the increase in available coal does not appear to be minor in this case.  As 
GCC’s materials indicate, up to 12 million tons of coal would be available as a result of 
increasing production to 1.3 million tons annually.  This is nearly twice as high as what OSMRE 
estimated would be made available through the 2007 Mining Plan modification.  Tellingly, it is 
higher than the BLM’s estimate of available recoverable reserves for federal lease COC-62920.  
It would appear that a major—not a minor—change in the amount of coal to be mined at King II 
has occurred, not only undermining OSMRE’s claim otherwise, but also indicating a mining plan 
modification should have been approved by the Secretary before GCC increased production 
above 610,000 tons annually. 
 
 Even if OSMRE continues to deny that the overall coal available for mining King II has 
not changed, the determination of whether a mining plan modification is necessary does not 
hinge solely on this standard.  As explained above, OSMRE must, among other things, also 
consider whether the change would affect the conditions of approval under federal law or 
regulation and whether the change requires the preparation of an environmental impact 
statement.  OSMRE has not addressed the implications of production increases at the King II 
mine in the context of these factors. 
 
 As detailed above, this oversight clearly indicates that OSMRE has not met its duty under 
SMCRA.  There are clearly signs that the production increases at the King II mine likely mean 
the conditions of approval under the 2007 Mining Plan modification are no longer consistent 
with federal law and regulation, in particular the Endangered Species Act and NEPA.  Further, 
the production increases appear to be posing significant environmental impacts that must be 
addressed in an environmental impact statement under NEPA. 
 
 On the latter issue of an environmental impact statement, it is important to point out that 
at the time of the 2007 Mining Plan modification, OSMRE appears to have also failed to comply 
with NEPA.  In support of the Mining Plan modification, OSMRE adopted BLM’s 2001 EA to 
support its FONSI.  However, BLM’s EA did not analyze or assess the potentially significant 
impacts of mining at King II in a number of critical regards, including: 
 
● The EA did not contemplate that production rates would exceed 300,000 tons per year. 

 
● The EA did not at all address the impacts of water depletions in the San Juan River Basin. 

 
● The EA did not at all consider the reasonably foreseeable impacts of coal combustion that 

would result from the issuance of lease COC-62920.   
 
● The EA did not consider the impacts of truck traffic beyond 28 trucks daily. 

 
● The EA did not at all analyze or assess the reasonably foreseeable air quality impacts. 
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● The EA did not address the fact that the King II mine is in violation of La Plata County 

land use laws.   
 
Under regulations implementing SMCRA, OSMRE is charged with making recommendations as 
to the approval, disapproval, or conditional approval of mining plans on the basis of, 
“[i]nformation prepared in compliance with [NEPA].”  30 C.F.R. § 746.13(b).  Here, OSMRE’s 
apparent failure to comply with NEPA when approving the 2007 Mining Plan modification 
means the agency’s prior FONSI is not supported.  This underscores that the impacts of the 2007 
Mining Plan modification were, in fact, significant, and necessitated the preparation of an 
environmental impact statement.  The failure of OSMRE to prepare an environmental impact 
statement in conjunction with the 2007 Mining Plan modification underscores that the impacts of 
production increases at the King II mine should have been analyzed and assessed in an 
environmental impact statement. 
 
 Finally, it is telling that an OSMRE employee, rather than the Regional Director, made 
the determination that a mining plan modification was not required, contrary to the agency’s 
directives.  Given that an unauthorized OSMRE employee made the determination, it perhaps 
makes sense that the agency would fail to appropriately address legally required criteria for 
mining plan modifications.  At the least, it underscores that no legally valid determination has 
been made by OSMRE that a mining plan modification was not required  
 
 

3. REQUEST FOR INSPECTION AND ENFORCEMENT 
 

Where there is reason to believe that a violation of SMCRA, regulations implementing 
SMCRA, or any condition of a permit exists, and where there is no state regulatory authority, 
OSMRE is required to “immediately” conduct an inspection.  30 C.F.R. § 842.11(b)(1).  If a 
violation is found as a result of an inspection, OSMRE must issue a “notice of violation” 
pursuant to 30 C.F.R. § 843.12(a) to remedy the violations.   

 
Based on the aforementioned information, there is reason to believe that violations of 

SMCRA are occurring with regards to GCC’s production of coal from federal coal lease COC-
62920 at the King II coal mine in La Plata County, Colorado.  By increasing coal production at 
the King II mine, GCC appears to be operating outside the bounds of the 2007 Mining Plan 
modification authorizing the mining of coal lease COC-62920, in violation of the 2007 Mining 
Plan modification and 30 C.F.R. §§ 746.11 and 746.17.6  Further, although GCC received 
approval from the State of Colorado to produce as much as 1.3 million tons of coal annually, a 
mining plan modification was never approved by the Secretary of the Interior to authorize this 
level of production from federal coal lease COC-62920, in violation of 30 C.F.R. §§ 746.11 
and 746.18.  What’s more, OSMRE appears to have inappropriately determined that a mining 
plan modification was not required for the production increases at the King II mine, in violation 
of 30 C.F.R. § 746.18. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6 This also likely means that GCC is operating contrary to Federal Permit No. CO-0106A. 
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None of the aforementioned violations involve any provision of the State of Colorado 
regulatory program, including the State and Federal cooperative agreement set forth at 30 C.F.R. 
§ 906.30.  Thus, OSMRE is responsible for inspecting resolving these violations. 

 
 Accordingly, it strongly appears that OSMRE must, at a minimum, undertake an 
inspection, if deemed necessary, and undertake the following actions to resolve these violations: 
 

1. OSMRE must immediately order GCC to maintain coal production levels at no more than 
610,000 tons per year, if not lower, and to immediately come into compliance with La 
Plata County land use laws. 
 

2. OSMRE must assess civil penalties against GCC over violations of SMCRA in 
accordance with 30 C.F.R. § 845. 

 
3. If GCC wishes to increase its annual production rates, it must request a mining plan 

modification from OSMRE and the Secretary of the Interior. 
 

4. If a mining plan modification is requested from OSMRE and the Secretary of the Interior, 
OSMRE must prepare an environmental impact statement consistent with NEPA and 
fully comply with any all other applicable federal laws and regulations. 

 
5. OSMRE must order that GCC shall not operate outside the bounds of its 2007 Mining 

Plan modification, including that the company shall not produce more than 610,000 tons 
annually, unless and until the Secretary of the Interior approves a mining plan 
modification. 

 
With this complaint, we do not waive our right to file additional complaints, appeals, lawsuits, or 
other proceedings to enforce other violations of SMCRA that may be occurring at the King II 
mine, or to seek additional administrative, judicial, or other relief to resolve any other violations. 
 
 We look forward to a prompt response from OSMRE to this complaint.  Under SMCRA 
implementing regulations, OSMRE must respond to this complaint within 15 days.  30 C.F.R. 
§ 842.12(d).  If you have any questions or concerns, or would like to discuss this matter further, 
please contact me at the information below.  Thank you. 
 
 Sincerely, 
 
 
 
 Jeremy Nichols 
 Climate and Energy Program Director 
 WildEarth Guardians 

2590 Walnut St. 
Denver, CO 80205 
(303) 437-7663 
jnichols@wildearthguardians.org 
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t I4i7 7 STATE OF
COLORADO

IF

King Coal TR 23 Increase in Production

Caveny Nicole ncaveny@osmre gov Thu Sep 18 2014 at 1 41 PM
To Berry DNR David david berry@state co us
Cc Marcia Talvitie DNR marcia talvitie@state co us

Good Afternoon Berry

TR 23 only affects the rate of mining it does not change the resource that is to be mined Therefore no
mining plan modification is needed If GCC Energy at some point proposes a decrease or increase of the total
amount of coal to be mined a mining plan modification may be required If such a case should arise I will
need to evaluate the change at that time

Have a great day

Nicole Caveny

On Wed Sep 3 2014 at 2 20 PM Berry DNR David david berry@state co us wrote
Hello Nicole I write to inquire about whether the below referenced Colorado DRMS permitting action will
trigger any need for a Federal Mine Plan action Pertinent messages are included below

As I understand the issue King Coal submitted a Technical Revision application to Colorado DRMS indicating
a coal production rate increase We are of the understanding that the increased production will be from coal
that is already eased
and permitted through OSM and that at some point the production rate will apply to state coal also already
approved for mining by DRMS

Production rate is estimated in the DRMS permit but is not a regulated parameter We suspect that the
DRMS action will not implicate any federal requirement but your advice is requested about whether or not a
Federal Mine Plan Action will be required subsequent to the DRMS Technical Revision process

We understand that the increased production from federal coal within the OSM permit area may cause
additional permitting through OSM

Thank you

David Berry

Forwarded message
From Talvitie DNR Marcia marcia talvitie@state co us
Date Tue Sep 2 2014 at 4 01 PM
Subject Re King Coal TR 23 Increase in Production
To Berry DNR David david berry@state co us

I believe it would be generated from the OSM permit area first but might carry over into the State Land
Board portion at some later date

On Tue Sep 2 2014 at 3 59 PM Berry DNR David david berry@state co us wrote
Thanks Marcia I ll check with OSM but first need a bit more information

From which area will the increased production derive

Thanks

https fmail google comimaillu 0 ui 2 ik 91 a975f658 view pt search inbox msg 1488a490e6684fb0 siml 1488a490e6684fb0 113
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On Tue Sep 2 2014 at 3 53 PM Talvitie DNR Marcia marcia talvitie@state co us wrote
David

We received an application last week from GCC Energy for the King Coal Mine They want to increase
their maximum annual production from 800 000 to 1 300 0000 tons I am ready to call the application
complete but I have a question regarding whether this change should include OSM Consultation for a
Mine Plan Change This is my first such change on a federal mine New Horizon was private so I don t
know how best to proceed

As you may recall the surface facilities portals stack tubes offices scales and so on are all located
on State land with State coal The underground area from which they are actively producing is on Ute
Mountain surface with BLM coal and falls within the boundaries of the OSM permit area There is coal
on the State land that will be mined at some future date I believe GCC has already received approval
from APCD for the increased production conveyors screening fugitive emissions from trucks

I don t know whether GCC has submitted an application to OSM to revise that permit but I will find out

Any guidance you can offer will be greatly appreciated

Thank you

Marcia

Marcia L Talvitie P E
Environmental Protection Specialist II
Coal Regulatory Program

COLORADO
Division of Reclamation
Mining and Safety
Department of Natural Resources

P 970 247 1184 1 F 970 247 5104 1 C 970 903 7597
DRMS Durango Field Office
691 Co Rd 233 Suite A 2 Durango CO 81301
marcia talvitie@state co us I http mining state co us

Marcia L Talvitie P E
Environmental Protection Specialist II
Coal Regulatory Program

COLORADO
Division of Reclamation
Mining and Safety
Department of Naturat Resources

P 970 247 1184 1 F 970 247 5104 1 C 970 903 7597
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DRMS Durango Field Office
691 Co Rd 233 Suite A 2 Durango CO 81301
marcia talvitie@state co us I http mining state co us

Nicole Caveny
Environmental Protection Specialist
Western Region

U S Office of Surface Mining DOT
1999 Broadway Suite 3320
Denver CC 80202 3050
303 293 5078

httpsalmail google comlmaillul0l ui 2 ik 91a975f658 view pt search inbox msg 1488a490e6684fb0 siml 1488a490e6684fb0 3 3



 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 6 



GCC GCC Energy LLC
Telephone 970 385 4528 6473 County Road 120Energy Safety as a Value Facsimile 970 385 4638 Hesperus CO 81326

August 15 2014

State of Colorado RECEIVED

Division of Reclamation Mining 8v Safety
691 CR 233 Suite A 2 AUG 2 6 2014
Durango CO 81301

Division of Reclamation

Attn Marcia Talvitie Reclamation Specialist Mining Safety

Re GCC Energy LLC King II Mine
CDRMS Permit C 81 035
Technical Revision 23 Update Permit Pages 2 05 2 Page 1 and 2 05 3 Page 3

Ms Talvitie

Please find attached revised King II permit pages 2 05 2 Page 1 and 2 05 3 Page 3
concerning maximum anticipated annual coal production

Also attached is a Technical Revision application form and a proposed public notice

Please contact Tom Bird at 970 385 4528 x 6503 with questions or comments

Sincerely

Tom Bird

Manager of Coal Services

GCC Energy LLC



C B COLORADO DIVISION OF RECLAMATION MINING AND SAFETY8 1313 Sherman Street Room 215 Denver Colorado 80203 303 866 3567
B16

APPLICATION FORM FOR A REVISION
TO A COAL MINING AND RECLAMATION PERMIT

This form must be completed and submitted with all requests for minor revisions as defined in Rule 1 04 73
technical revisions as defined in Rule 1 04 136 and permit revisions as defined in Rule 1 04 90 All revisions

are to address the requirements of Rule 2 08 4 Three 3 copies of the revision including maps must be
submitted in order for it to be complete

Al revisions are to be formatted so they can be inserted into the permit to replace the revised sections maps
tables and or figures with a revised table of contents if necessary The revision submittal date should be printed
in the lower right comer of each revision page A cover letter to the revision should explain the nature of the

revision and reference the specific permit sections being revised

For federal mines a copy of the revision application must be submitted to all agencies on the federal mailing list
except OSM at the same time the application is submitted to the Division and proof of distribution must be
submitted to the Division along with the application Copies of revision pages modified during the review process
must be distributed in the same manner along with proof of distribution Proof of distribution must be submitted
prior to implementation of the revision

Perm it No C 19 81 035 Date 08 15 2014

Permittee GCC Energy LLC

Street 6473 County Road 120

City Hesperus

State Co Zip Code 81326

Brief Description of Revision

Ge
Jeo

R

2PSG

eG

amadon
0J SM n9

Technical Revision 23 King II

Increase annual production

Public Notice Attached Yes X No Required for PRs and TRs

Bond Increase Yes No X Federal x Non Federal Mine

Proposed Change in
Permit Area Surface Ownership
Disturbed 0 o Acres Private Land 0 0 Acres

Penn it 0 0 Acres Federal Land o 0 Acres

Affected 0 0 Acres State Land 0 0 Acres

Mineral Ownership
Mineral Private o 0 Acres Mineral State 0 0 Acres

Mineral Federal 0 0 Acres



PUBLIC NOTICE

GCC Energy LLC 6473 County Road 120 Hesperus Colorado 81326 phone 970 385 4528
has filed an application for a technical revision TR 23 to a valid existing permit for the King II
Mine permit C 81 035 with the Colorado Division of Reclamation Mining Safety The
purpose of the revision is to increase the maximum annual coal production from 0 8 to 1 3
million tons

The entire permit area is described as follows T34N R11W N M P M Section 5 SW 4 W 2
SE 4 S 2 SW 4 NW 4 Section 6 Lots 1 5 inclusive E 2 NW 4 NE 4 N 2 SE 4 SE 4
SE 4 SE 4 SW 4 SE 4 Section 7 NE 4 NE 4 NE 4 NW 4 NE 4 Section 8 N 2 NW 4
T35N R11W N M P M Section 28 SW 4 SW 4 Section 29 S 2 SE 4 Section 31 Lot 4
SE 4 SW 4 SE 4 S 2 NE 4 Section 32 W 2 NE 4 A tract in Sections 29 and 30

Beginning at a point on the South line in said Section 29 Whence SW corner of said Section 29
bears West 9 16 feet Thence N 22 37 W 551 30 feet more or less to south right of way in Co
Rd 120 Thence N 84 23 E 82 09 feet to West right of way in Wright Coal Mine Road Thence
S 22 37 E along said line 560 0 feet to South line of said Section 29 Thence West along said
South line 85 04 feet to point of beginning T35N R12W N M P M Section 36 Section 35
N 2 SE 4

The area affected for this revision is located in Section 36 T35N R12W N M P M La Plata

County Colorado The surface of the affected area is owned by the State of Colorado All

active mining activities of the mine he to the north side of Hay Gulch approximately 6 5 miles
southwest of Hesperus CO as identified on U S G S 7 5 minute quadrangles of Hesperus
Kline Thompson Park Mormon Reservoir The proposed land use at the completion of
mining is rangeland

A copy of the application is available for public review at the La Plata County Clerk and
Recorder s Office 98 Everett St Suite C Durango CO and at the Colorado Division of
Reclamation Mining Safety 1313 Sherman St Room 215 Denver Colorado 80203 phone
303 866 3567 Anyone with a valid interest may submit written comments or objections
within 10 days of the publication of this notice All comments objections and requests must

be submitted in writing to the Colorado Division of Reclamation Mining Safety at the above
address Published in The Durango Herald 2014
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GCC Coal Mine - Project Update 
Recommendation for Continuance  

 
The GCC project is scheduled to be heard by the Planning Commission on February 25, 2016. 
 
However, it was recently brought to the County’s attention that we will not have all five 
Planning Commissioners seated on February 25th, and therefore the Planning Department will be 
recommending the project be CONTINUED as soon as possible to a date specific, Wednesday 
March 2, 2016 at 6:00 pm (1101 E 2nd Avenue, Durango, CO 81301 - same location). 
  
The March 2nd date is the soonest possible time from February 25th that all five Planning 
Commissioners are available.  The County understands the importance of bringing this land use 
application to a public hearing, and for that reason recognizes the need to ensure we have a fully-
seated Planning Commission.  We apologize for any inconvenience such a continuation may 
cause. 
 
With this in mind, on February 25th it is the desire of the Chair to accept a motion for the 
continuation without a presentation of the staff report. If there are members of the public who 
either have concerns, were not aware of the possibility of the continuation or are unavailable to 
comment at the March 2 hearing, they will be allowed to provide those comments to the PC.  The 
PC will hear those concerns/comments but there is not an expectation that the parties will need to 
address the issues substantively.  Rather, substantive comments and answers will be taken up at 
the March 2nd hearing.   
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LA PLATA COUNTY PLANNING COMMISSION 

FEBRUARY 25, 2016 – 6:00 PM 
LA PLATA COUNTY ADMINISTRATION BUILDING 

COMMISSIONERS’ MEETING ROOM 
 
 

DEPARTMENT REPORT 
PROJECT: GCC ENERGY KING II COAL MINE CLASS II  

PROJECT NUMBER: 2012-0089 
STAFF: DANIEL MURRAY, VICTORIA SCHMITT and DAMIAN PEDUTO 

(Continued from October 8, 2015) 
 

Project action requires the presence of the applicant or formally designated agent. 
 

I. OWNERS/APPLICANT AGENT 
 Company: GCC Energy, LLC Company: Southwest Land Services 
 Applicant: Trent Peterson Agent: Brian Kimmel 
 Address: 6473 CR 120, Hesperus, CO 81326 

 
Address: PO Box 2673, Durango, CO 81301  

II. PROJECT LOCATION 
 
The GCC Energy King II Coal Mine is located 21 miles west of Durango, in an area known as Hay Gulch.  
The site is west of US HWY 140, 6.4 miles along CR 120.  The site of surface operations can further be 
identified by parcel number 5653-362-00-077, located within Section 36, Township 35, Range 12, NMPM.  
The site lies within the Fort Lewis Mesa Planning District.  
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III. BACKGROUND 

Introduction 
GCC Energy currently operates within the County in violation of the adopted Code.  This report includes 
demonstration of the County’s efforts toward assisting the applicant (as is typical within the processing of 
outstanding violations) with becoming compliant according to the adopted Code; and with the goal of 
obtaining a required Class II Land Use Permit. 
 
Therefore, the County devoted considerable resources to help GCC with this complex project (evident within 
its multi-year process) and has evaluated this petition for a Class II Land Use Permit, encompassing surface 
and transport operations for the GCC Energy King II Coal Mine.    The ultimate results of that evaluation are 
further elaborated upon here, relative to the standards of the adopted La Plata County Land Use Code 
(LPLUC). 
 
La Plata County’s Assistance toward Compliance with Adopted Code 
A highly relied upon, flexible tool by the County during its efforts to assist the applicant into compliance with 
the adopted code is a phased schedule of improvements.  The schedule correlates with the applicant’s initially 
stated needs for operation; and provides for incremental installation of required improvements.  These 
primarily relate to roadway improvements and mitigation of adverse impacts, generally.  Again, it focuses on 
the applicant’s initially stated needs/interests while recognizing the implementation of codified standards 
(considered over a specified period of time). 
 
The County drafted, and negotiated over the last six months with the applicant, a Road Improvement 
Agreement (RIA) in order to clearly accomplish this.  Several issues were resolved successfully during these 
negotiations; however two significant issues remain outstanding.  The outstanding items revolve around (1) 
GCC’s refusal to comply with the minimum, compatible truck traffic standards dictated by the adopted Code 
and (2) the applicant’s conviction to base its improvements to the County Road upon an unknown date 
associated with a federal agency (Bureau of Land Management – BLM) application process.  This uncertainty 
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can cause the applicant to remain in violation without any resolved accountability to the County or general 
public; and without such certain resolution, the County cannot consider the applicant compliant with the 
adopted Code. 
 
Finally, due to the applicant’s refusal to accept these fundamental conditions within the flexible RIA, the 
County is compelled to recommend denial of their petition; and the County must document several other items 
here which do not currently meet minimum code standards/requirements, which are expressed in the form of 
Findings within this report (however, which might have otherwise been expressed with conditions for 
approval). 
 
Technical Project Background 
The GCC Energy King II coal mine operates on land leased from the Colorado State Land Board.  Based on 
its location on State Land Board property, there was confusion in 2006 as to whether La Plata County could 
require a local land use permit.  Upon further legal review it was determined that C.R.S. 31-1-120.5(3) 
requires a lessee of such property to meet local land use standards.  As such, GCC Energy was notified on 
August 3, 2010, that a Class II Land Use Permit was required.  The notification stated projects within the 
County, even if on State land, are subject to the land use permitting process, and on July 12, 2012, GCC 
Energy submitted a Class II land use permit application with supporting materials.  On November 13, 2014 
and December 11, 2014 this project was placed on a Planning Commission agenda, although due to significant 
public comment, GCC requested, and was granted, a continuation to further refine their proposal, as well as to 
address outstanding issues being raised from general and affected public comments.   
 
In 2015, additional neighborhood meetings were held including the formation of the Hay Gulch Citizen 
Advisory Panel (CAP), a forum of neighborhood representatives, providing GCC the opportunity to further 
resolve project issues/concerns.  During this time, staff participated in inter-agency meetings with the Bureau 
of Land Management (BLM) and the Office of Surface Mining (OSM), which are in the process of conducting 
an Environmental Assessment (EA) as required by the National Environmental Protection Act (NEPA) for 
modified or new lease requests by GCC Energy.  The Colorado Division of Reclamation, Mining and Safety 
(CDRMS) also participated in these discussions. 
 
After receiving the recommendations of the CAP, re-evaluating all aspects of the proposal, GCC requested an 
expedited hearing date.  The County responsively and strictly adhered to this and outlined minimum submittal 
materials needed to proceed with an October 8, 2015 Planning Commission hearing.  GCC Energy submitted a 
revised Class II land use application to the County on July 31, 2015, with supplemental information on August 
12, 2015 in an attempt to provide the previously communicated, minimum submittal materials.  They also 
moved forward with a petition for a variance in front of the Board of Adjustments (BOA) on September 2, 
2015, in order to allow a portion of north CR 120 to exceed an 8% maximum grade requirement (recognizing 
that their proposed project’s impacts required roadway improvements and this being their designated haul 
route for all haul truck traffic).  They received approval from the BOA for the requested variance.  On October 
8, 2015 GCC requested, and was granted, a continuation of their public hearing by the Planning Commission 
to a date certain (February 25, 2016) in order to complete their application with respect to proof of adequate 
water supply and access, primarily.  A copy of the October 8, 2015 Planning Commission minutes are 
included as Attachment 1. 
 
The February 25th continued hearing date provided four additional months, requested by GCC Energy, to 
address, refine and adequately include appropriate materials within their application submission for 
consideration of their proposal.  Meanwhile, staff and GCC attempted to negotiate a Road Improvement 
Agreement (RIA) that would identify minimum requirements and mitigation improvements directly associated 
with their proposed project; and in order to be in compliance with the adopted Code.  Through the RIA, staff 
attempted to make those compliant improvements more manageable for the applicant by allowing them to be 
implemented in phased segments. 
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County staff held frequent, regular meetings with the applicant in order to assist the applicant with achieving a 
compliant Land Use Permit.  The County also recognizes, however, that the applicant is ultimately responsible 
for providing a compliant and completed application. 

 
It is noted that the project scope, as defined by the applicant, has evolved over the course of the review period 
and is summarized in Table 1 below. 
 
Table 1.  Project Scope Evolution 

Data Source  Annual Production  Daily Loaded             
Haul Trucks 

Employees                     
(does not include haul drivers) 

11/20/12                  
narrative 

700k tons current    87 employees current 

6/10/14  
traffic study  1M tons by 2022  124 avg trucks by 2022  120 employees by 2022 

9/3/14                     
narrative  750k tons current    140 employees current;           

165 future 
7/31/15 and 1/29/16 

narratives  975k tons current    140 employees current;           
165 future 

7/31/15 and 11/19/15 
traffic studies 

940k tons current;     
1.3M tons projected  156 avg trucks   

*Note:  On 11/13/14 in a draft staff report COA, the County communicated that the Daily Loaded Haul Trucks could be 120 
average trucks; 140 maximum/day upon build-out, containing all required roadway improvements. 

 
IV. PROJECT DESCRIPTION 

 
GCC Energy King II Coal Mine consists of 26 acres of surface operations and approximately 415 acres of 
below-ground mining.  GCC is currently pursuing (1) a “lease modification” and (2) an exploration permit, 
which could lead to a “lease by application” in the future, both via the BLM.  Also, both actions could lead to 
an increased area of below-ground coal excavation, though GCC indicates this would be accomplished with 
no change to surface or coal transport operations beyond what is proposed as part of this land use permit.  
 
Surface operations include coal processing, coal storage, vehicle circulation, and office buildings as well as 
parking for personnel. The coal seam exists below approximately 300 feet of overburden, and is approached in 
a horizontal direction from the ground surface.  Neither vertical shafts nor blasting is employed at the mine.  
The type of coal mined is low sulfur Bituminous. 
 
Within the coal seam, approximately six miles of tunnels, and somewhat greater than two miles of roadways, 
are laid out in a grid fashion.  The mine uses a method known as “room and pillar” in which a series of 10’ to 
18’ wide “rooms”, or work areas, are cut into the seam; with each of the “rooms” being approximately 6’ to 
10’ in height.  A “continuous miner” machine moves horizontally through the coal seam and uses steel spikes 
to cut the coal.  As the coal is cut, the machine applies a water mist to control airborne particulate matter to 
levels required by the federal Mining and Safety Health Administration (MSHA).  The coal is then projected 
into a trailer which carries the coal to a conveyor belt and out of the mine for processing. 
 
On the surface, coal is crushed and screened into three grades: mill-run, lump, and stoker.  Coal is then loaded 
onto contracted trucks that transport the coal to users, ranging from the D&SNGR in Durango (lump coal) or 
to New Mexico for rail transport.  The applicant hires third-party truck drivers to transport the coal around the 
clock and GCC reports that each truck carries approximately 28.5 tons of coal.  GCC seeks a land use permit 
to use 6.4 miles of north CR 120 for haul truck access, to and from the mine, with improvements to the road to 
meet La Plata County road standards and mitigation of the produced traffic’s impacts.   
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GCC reports it currently employs approximately 140 employees over a series of shifts and that it hopes to 
expand to accommodate 165 employees.  Currently, the average number of employees on site at any one time 
(e.g. during shift overlaps) is approximately 75, which GCC hopes to increase to 87 over time.  Mining 
operations and hauling occur 24 hours/day with lower levels of activity at night and on weekends.    For 
additional project information as summarized by the applicant, please reference the applicant’s narrative dated 
January 29, 2016 (Attachment 2) and site plan dated July 29, 2015 (Attachment 3).  Note the narrative contains 
outdated information pertaining to water supply for the project, and these are identified under the Water 
section below. 
 
GCC has provided data on the actual number of loaded trucks departing the mine for 2014 and 2015 as shown 
in Table 2.  Table 3 shows the scale of operations and estimated truck hauling for 2004 to 2015. 
 
Table 2.  Truck Data, 2014 and 2015 

Year  Annual Production  Range of Loaded Trucks 
Avg Daily Trips (by month) 

Range of Loaded Trucks 
Max Day 

2014  970,790k tons  83‐100  119‐134 

2015  821,509k tons  57‐109 (44 outlier)  110‐151  (82 outlier) 

 
Table 3.  Scale of Operations, 2004‐2015 

Year1  Annual 
Production2 

Annual          
Loaded Trucks3 

Average Daily 
Loaded Trucks4 

2004  460,611  16,200  52 
2005  467,377  16,400  53
2006  487,808  17,100  55
2007  470,170  16,500  53
2008  392,348  13,800  45
2009  504,231  17,700  57
2010  523,413  18,400  59
2011  606,132  21,300  69
2012  639,003  22,400  72
2013  737,131  25,900  84
2014  970,790  34,100  110 (94)
2015  821,509  28,800  93
(1) 2004‐2007 is from King 1 only; 2008 is from King 1 and King 2; 2009‐present is King 2 only 
(2) Annual production from CDRMS reporting 
(3) Annual loaded trucks calculated based on assumption of 28.5 tons/truck, rounded 
(4) Daily loaded trucks based on 310 days of hauling/year.  2014 additionally shows value (94) based on 362 

days/yr, when hauling peaked and occurred seven days a week with the exception of three days 
 
Water (LPLUC Sec. 82-182(b), 82-183, 82-186)  
 
Overview 
Water supply considerations include onsite water demands which encompasses quantity needed to serve the 
mine operation and employee bath house and quality for the domestic supply at the mine, both of which are 
covered within LPLUC Sec. 82-186.  
 
For this project, offsite water issues have also been raised – particularly whether the project has the potential 
to contaminate surface or ground waters.  Offsite water issues are addressed in other sections of the report 
including drainage and compatibility. 
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Key Documents 
Documentation provided by GCC related to water supply includes the following items, many of which were 
prepared for the State of Colorado Division of Water Resources to obtain the necessary rights to divert and 
store water: 
 

1. Safe Yield Analysis, November 16, 2015 
2. Substitute Water Supply Plan, October 8, 2015 (under review by State) 
3. Water Right Case No. 2007CW100 (approved by State) 
4. Water Right Case No. 2015CW3059 (under review by State) 
5. Water Lease Agreement between GCC and Huntington Ranches, November 12, 2015 
6. Huntington Pond Construction Plans, November 15, 2015  
7. Harris Water Engineering memo, November 16, 2015 (the data provided in previous Harris memos 

in the project file is outdated and not reflective of the current proposal) 
8. CDPHE approval of Drinking Water Construction Plans and Specifications, May 8, 2015 

 
Note that the January 29, 2016 narrative provided by GCC contains outdated, or inaccurate, information 
regarding water supply.  Corrected information includes that groundwater wells are not proposed and a new 
water rights application was filed on September 30, 2015 (with a Substitute Water Supply Plan submitted on 
October 11, 2015); the November 16, 2015 Safe Yield Analysis by Harris Engineering contains the current 
water supply and demands estimates; and the primary purpose for the new water rights application, and dry-up 
land, is that the existing water supply did not produce an adequate quantity of water for current operations, 
and additional supply is needed.  The information contained in the documents listed immediately above, and 
summarized below, reflect correct information. 
 
Water Demands 
The primary water demand at the site is that which is needed for dust suppression within the mine (to meet 
required levels expressed by MSHA).  As discussed above, dust suppression is accomplished by a continuous 
miner machine, with a constant mist being applied to the coal as it is extracted.  Dust suppression additionally 
occurs on the roadways within the mine and the conveyor belt carrying coal out of the mine.   This demand is 
proposed to be met using untreated raw water.   
 
A much smaller water demand occurs within the bath house, which requires domestic/treated water for 
employee showers, bathroom, boot wash, and other uses within the building. 
 
GCC reports that it used 30 acre-feet (AF) of water in 2014 and may have a need for up to 40 AF.  Of this, 
domestic demands cannot exceed approximately 2.5 AF, as wastewater from the building cannot exceed 2,000 
gallons per day (GPD) based on the San Juan Basin Health Department onsite wastewater system permit for 
the upper leach field serving the bath house. 
 
Water Supply 
GCC’s Safe Yield Analysis states that the 2007 water court decree assumed the mine demands would be 
approximately 13 AF, which would result from a demand of 20,000 GPD over a four-day work week based on 
experience at the King I mine.  The 2007 decree allowed for three sources of water (1) Huntington dry-up of 9 
acres; (2) La Plata River diversions; and (3) groundwater wells, though only the Huntington dry-up supply has 
been put to use.  GCC has not exercised its La Plata River diversion right, which is relatively junior and would 
be delivered via the Hay Gulch Ditch.  GCC has also not constructed groundwater wells in order to avoid 
concerns with impact to area hydrology. 
 
Diversion records show that GCC diverted approximately 11 AF per year from 2012 to 2014 with its dry-up 
right.  Therefore, a significant gap remained between GCC’s exercised supply of approximately 11 AF and its 
target demand of approximately 40 AF.  To meet this demand, GCC filed for dry-up of an additional 44 acres 
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of land (53 acres total) via case 2015CW3059 on September 30, 2015.  Objections needed to be filed by 
November 30, 2015, per Harris Water Engineering memo dated November 16, 2015.   
 
Because water rights can take years to perfect, state statutes authorize the Colorado Division of Water 
Resources (CDWR) to approve Substitute Water Supply Plans (SWSPs) to provide a temporary supply to be 
used while the water rights application is being processed.  GCC applied for a SWSP on October 11, 2015 and 
no objections were filed by the November 10, 2015 deadline, according to a January 15, 2016 memo by Harris 
Water Engineering.  The Harris memo also indicates the local office of CDWR will review and decide on 
approval of the SWSP by mid-March 2016. 
 
Dry-up water is delivered via the Hay Gulch Ditch (HGD) which connects from the La Plata River.  HGD 
then flows to the Huntington lateral.  GCC has proposed and reports that Huntington Ranches is in the process 
of constructing a lined storage reservoir to store diverted rights for use throughout the year.  A Notice of Intent 
to Construct filed by Huntington Ranches reports the pond to be located in the NE ¼ of the SE ¼ of Section 
31 T35N R11W (address of 8796 CR 120).  This reservoir is included in GCC’s filing for the SWSP and the 
2015CW3059 water right filing.  Note that GCC had been planning to use an in-mine reservoir for storage but 
abandoned this due to potential groundwater hydrology issues. 
 
The new reservoir design indicates an approximate storage area of 40 AF with a surface area of 3.5 acres and 
depth of 10 to 15 feet.  GCC has provided construction plans for the reservoir (titled Huntington Pond 
Expansion, November 15, 2015).  Downstream of the reservoir, the Huntington Lateral enters a gravity-
pressurized six-inch pipeline which carries the water supply to the King II site.  GCC has provided a copy of 
its lease agreement with Huntington Ranches wherein Huntington Ranches takes responsibility for the 
construction and operation of the reservoir and delivery of dry-up water. 
 
The surface water supply (from the approved 2007 and proposed 2015 water rights) including 53 acres of 
Huntington dry-up water and La Plata River diversions are the only water sources approved for this project.  
GCC has not exercised the La Plata River right and may not have the opportunity to exercise it due to over-
appropriation.  GCC has indicated it does not intend to construct groundwater wells allowed by the 2007 
CDWR right, and therefore the impact of groundwater wells has not been evaluated and is not an approved 
source of water for this project.   
 
Likewise, water hauling is not a compliant source of water for a land use permit in La Plata County; therefore 
GCC’s use of hauled water to meet all or a portion of their demands is not in compliance with adopted 
LPLUC Section 82-186.  The County has worked with GCC to establish parameters for water hauling to 
cease.  This is further covered under the Traffic section of this report, below. 
 
Water Quality 
GCC’s water supply is classified by the Colorado Department of Public Health and Environment (CDPHE) as 
a Public Water Systems (PWS) and has been assigned a “PWS ID” (CO0234301).   CDPHE issued a letter 
dated May 8, 2015 approving GCC’s water treatment plant design.  The design includes a membrane filtration 
system, disinfection via chlorination, and storage in a 37,000 gallon storage tank.  In 2015, the applicant 
indicated the treatment plant would be installed by September 30, 2015, which did not occur.  Currently the 
applicant has indicated the treatment plant will be constructed in autumn 2016. 

 
Wastewater (LPLUC Sec. 82-179, 82-182[b]) 
 
The project is served by two onsite wastewater systems, referred to as the upper and lower leach fields.  The 
upper field is permitted by San Juan Basin Health (SJBH) permit #2007-344, issued for approximately 2,000 
gallons/day and serves the mine’s offices, bathhouse, warehouse, and generally serves the regular 165 
employees proposed.  The lower field is permitted by SJBH permit #2007-345, issued for approximately 500 
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gallons/day and serves the scale house/dispatch building and thus the dispatcher and those of the approximate 
120 contract haulers who use facilities while on site.   
 
Two letters provided by Stoner Engineering dated August 28, 2014 and October 16, 2012, indicate the two 
systems are adequately designed and operating effectively.  SJBH indicates that, based on this certification, 
SJBH has granted approval of the two permits to meet demands.  Additionally, SJBH inspected the systems 
and provided documentation in an October 22, 2014 email that the systems are capable of serving an average 
of 87 employees/day, for 165 total employees.  SJBH further provided an updated comment on January 6, 
2016, reiterating their October 22, 2014 acceptance of calculated demands and stating the need to inspect the 
system. A February 8, 2016 email from SJBH indicated continued efforts by the agency to coordinate with 
GCC for a site inspection. 
 
Should the wastewater demands of the upper leach field serving the mine’s offices, bathhouse, and warehouse, 
exceed 2,000 gallons/day, the system would be regulated by the CDPHE’s Water Quality Control Division. 
 
In addition to domestic wastewater being discharged to the Onsite Wastewater System (OSWS), there is a 
boot wash within the bathhouse portion of the office building that discharges to the onsite surface stormwater 
and sediment detention pond.  This is addressed under “Drainage” below. 
 
Access (LPLUC Sec. 82-76, 82-161)   
 
Overview 
Access is proposed via State Highway 140 to CR 120 and then approximately 6.4 miles south/west to the 
project site (see figure below).  The first 2.5 miles of CR 120 are paved and the road is approximately 22 feet 
wide.  The last 3.9 miles of CR 120 are gravel and the road is approximately 24 feet wide.  GCC’s proposed 
traffic accounts for approximately 99% of loading by weight on north CR 120 and approximately 67% by 
volume (660/983 trips, Traffic Impact Assessment, November 19, 2015).  For this volume and load of traffic 
on north CR 120, the applicable road classification is “Local, 10 plus units” (LPLUC Sec. 74-91.c).  County 
standards require a Local, 10 plus units road to be constructed to a minimum 24-foot wide paved road plus 3-
foot shoulders and a 60-foot Right-of-Way.  The adopted County code also addresses the need for safe road 
alignment and sight distance (LPLUC Sec 74-91.d). 
 
Key Documents  
Documentation provided by GCC related to access includes the following items: 
 

1. Traffic Impact Assessment (TIA) by Roadrunner Design Services, June 10, 2014 and updated on 
November 19, 2015 (Attachment 4) 

2. Conceptual Road Design Plans, dated November 17, 2015 (Attachment 5) 
3. Property Ownership Illustration, dated September 1, 2015 (Attachment 6) 
4. Roadrunner response to County Public Works Director August 20, 2015 memo, dated November 

19, 2015 (Attachment 7) 
5. Roadrunner response to LSC Transportation Consultants January 15, 2016 public comment memo, 

dated January 29, 2016 (Attachment 8) 
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State Highway Access Permit  
CDOT identified in 2013 that a left ingress deceleration lane from SH 140 onto CR 120 and a right turn 
deceleration lane from SH 140 onto CR 120 were required to accommodate the proposed traffic.  GCC did not 
want to complete the improvements immediately, and CDOT indicated that the improvements could be 
completed as late as 2016.  Under these terms, CDOT issued  access permit (#513005).   
 
CDOT reports that as required by the permit, GCC installed short-term improvements including signing, 
striping, widening of the northbound shoulder pavement, and installation of solar-powered, flashing lights at 
the intersection’s advisory sign but that GCC has not installed the required turn lanes. CDOT also reports it 
has not received construction plans for the turn lane improvements, a Notice-to-Proceed based on such plans 
needs to be issued this Summer (2016) for the conditional access permit to remain valid.   
 
CR 120 Improvements 
Traffic impacts were evaluated in the Traffic Impact Assessment (TIA) by Roadrunner Design Services dated 
November 19, 2015 (with earlier versions dated June 10, 2014 and July 31, 2015) (Attachment 4). The TIA 
was developed based on GCC’s specified proposal to route all transport trucks north of the mine, along the 6.4 
miles of CR 120 up to its intersection with SH 140.  The remaining mine-related traffic, including employees 
and water haul trucks, currently utilize both the northern and southern segments of CR 120.   
 
For CR 120 to accommodate the haul trucks, in compliance with the adopted La Plata County Land Use Code, 
Chapter 74, roadway improvements are necessary.  GCC provided Conceptual Road Design Plans by 
Roadrunner Design Services, dated November 17, 2015 (Attachment 5) and a Property Ownership Illustration 
dated September 1, 2015 (Attachment 6).  The road design plans provide a conceptual-level alignment for a 
widened and paved surface that may meet La Plata County standards.  At this time, the County Public Works 
Director has evaluated the conceptual plans and determined construction of the proposed alignment to be 
feasible.   
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Note that GCC also applied for a variance supported by the County (receiving approval on September 2, 2015) 
to allow an approximate 2000-foot segment of north CR 120 to have a grade of approximately 8.85%, rather 
than the maximum 8% identified within the adopted LPLUC.  Also, that the County measured the applicant’s 
direct impact to north CR 120 by calculating produced traffic and loading of haul trucks only, not additionally 
applying employee traffic impacts upon the roadway (considered these as background traffic). 
 
Other CR 120 Operational Items 
Neighborhood comments made early during the project’s review indicated concern with the current practice of 
haul trucks pulling off of north CR 120 to install chains or cover their load.  In response, GCC identified a 5-
acre parcel near the intersection of CR 120 and SH 140 as a potential pull-off area, commenced a land use 
application for this use (project no. 2013-0356), but eventually postponed pursuit of that permit.  The County 
agreed to review such permit application under a separate Class II Land Use petition, and at this time the 
applicant has not moved forward with that application. 
 
As a result, a safe and functional area for vehicles to pull off the travelling roadway has not been identified or 
established by the applicant.  In order to achieve a safe and functional area for vehicles to pull off the 
travelling roadway, either the applicant must include such plans within this application; or within an 
independent, separate Class II Land Use Permit, as agreed to by the County.   Until such time, GCC indicates 
they are currently working to establish an interim truck staging area in proximity to the Old Fort Lewis 
Campus which takes direct access to SH 140.  In practice, GCC haul trucks have been documented as stopped 
within north CR 120 while installing chains (as recently as January 2016).  Ultimately, either truck pull of 
location (via CR 120 or SH140) will require a Class II land use permit. 
 
Another operational item related to haul truck impacts has to do with the earlier discussed water supply 
demand which GCC has not yet established.  The applicant proposes to haul water with this application in 
order to meet their demands, creating a conflict with another code requirement prohibiting water hauling for 
water supply prove-up.  In doing this, GCC requests approximately 30 water hauling trucks/week be allowed 
to access the site via the southern access and exit via the northern portion of CR 120 (based on submitted 
information from the Roadrunner Design Services addendum dated October 15, 2014 and November 14, 
2014) (Attachment 9).    The County Public Works Director provided positive comments, accepting this 
proposal in memos dated October 22, 2014 and November 25, 2014, considering this “temporary activity” (as 
the applicant had committed to cease this water hauling by September 2015).   
 
To date, the applicant has not ceased water hauling.  They have struggled to recognize the minimum 
requirements for proving-up water associated with the demands of their project, and they have been revising 
their submitted materials regularly to accomplish such requirement.  Therefore, again, the County has 
displayed expressed consideration toward the applicant’s success, to achieve a bone fide land use permit. (See 
Water Supply section of this report, above) 
 
County Road 120 Road Improvement Agreement (RIA) 
Access is relevant with respect to proof of access (LPLUC Sec. 82-76), formal standards (LPLUC Sec. 82-
161) and compatibility (LPLUC Sec. 82-94 and 82-193).  Projects compliant with the County Code typically 
complete all public improvements prior to commencement of the permitted use.  When an applicant is not 
compliant with the Code, additional tools are sometimes needed to bring the project into compliance.  As 
indicated earlier, the County chose to utilize a more flexible tool for the applicant, a road improvement 
agreement (RIA), which is a contract between the Board of County Commissioners and an applicant.  
Execution of the RIA by an applicant is required to secure staff’s recommendation of approval for a project. 
 
In this instance, the County Attorney’s Office drafted a RIA and the parties engaged in discussions about 
relevant terms and conditions necessary to bring the access portion of the project into compliance.  More 
specifically, the RIA addressed the following key topics: 
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1. Acknowledgement of phased limits on the daily average of outgoing trucks based on a monthly 
average and a daily maximum;  

 2. Right of way acquisition process and timing; 
 3. Road construction plan development and standards; 
 4. Construction phasing, timing and associated hauling allowances; and 

5. On-going road maintenance fees due to degradation of initial improvements through applicant’s 
ongoing use   

 
Despite many months of discussions and negotiations, GCC and the County have not been able to come to 
terms on the RIA and therefore CR 120 does not and will not meet the minimum county standards for the 
traffic volume and loading proposed and currently consumed by the GCC. 
 
The County’s final draft of the proposed RIA is attached (Attachment 10).  GCC’s objections to this draft 
relate to two significant and fundamental areas related to compliance with the County’s adopted code (1) long 
term limitations of truck traffic below 155 trucks per day; and (2) the completion of phased improvements by 
prescribed dates as opposed to uncertain events triggered by the future actions or inactions of federal agencies.  
The County’s concerns with truck limitations are more fully discussed in the Compatibility section below and 
the issue of federal action is discussed in Section II of this report.  With respect to the uncertain future actions 
of federal agencies, the County’s position is that the improvements are necessary because the use is already 
underway and the public should not be prejudiced by further delay of the project becoming compliant with the 
adopted code; and appropriately mitigating its direct and adverse impacts. 
 
In the event future federal agency action renders the improvements unnecessary, the RIA and/or land use 
permit could be amended to accommodate such changes at that time. 
 
Drainage (LPLUC Sec. 74-112 to 114, Sec. 82-169) 
 
Drainage is handled via two series of conveyance ditches.  One series runs along the perimeter of the property 
and collects offsite drainage for down-gradient discharge.  The other series of conveyance ditches collects 
onsite flow from 25.5 acres, approximately 14 of which are disturbed.  This runoff, in addition to discharge 
from the boot wash portion of the bath house, flows to a sediment collection pond located in the southern, 
down-gradient portion of the site.  The sediment pond was constructed several years ago to meet Division of 
Reclamation, Mining and Safety (DRMS) regulations. 
 
LPLUC regulations address volume detention rather than sediment collection (though sediment collection 
naturally occurs within volume-detention ponds).  Therefore, to meet LPLUC requirements that the difference 
between the pre-developed and post-developed 100-year flow be detained and that stormwater be discharged 
from the site at the historic 100-year rate, the applicant evaluated the capacity of the sediment pond to provide 
the needed detention.  Documentation submitted by the applicant indicates that the available, needed detention 
volume is a minimum of 3.2 AF, and approximately 3.75 AF of storage accommodated.  Documentation 
further indicates a maximum discharge rate of 32 cubic feet per second (CFS), and that an installed 24-inch 
outfall pipe discharges at 30 CFS.  As such, LPLUC requirements for stormwater detention were determined 
to have been met with this application. 
 
Due to an all-weather surfacing requirement of the upper parking lot, the detention area will increase and a 
new drainage study and detention pond plan will be necessary (needs to be considered with completed, 
required site plan; see Parking section below). 
 
Note the applicant provided a copy of the current CDPHE Colorado Discharge Permit System (CDPS) permit 
(#COG85000).  In addition to conventional stormwater, the permit addresses secondary containment for the 
onsite refueling and oil storage area.  This area is covered, has a concrete floor, and an adjacent pit to capture 
and prevent any spills from entering stormwater runoff. 
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Stormwater has additionally been addressed via the State Division of Reclamation Mining and Safety’s 
Technical Revision 25 in which DRMS requested as-built certifications for certain surface water structures.  
Form TR-25, by the Division, was issued on December 17, 2015.    
 
Parking (LPLUC Sec. 82-175) 
 
La Plata County Land Use Code parking requirement for an industrial use is one space/employee.  The 
applicant’s site plan reflects a total of 90 parking spaces (measuring 9’ x 18’) 82 for the mine office and 
bathhouse, and eight (8) for the scale house and dispatch building.  The total projected number of employees 
is 165, although due to various working shifts, a maximum of approximately 87 employees would be present 
at any time, and therefore the 90 spaces are adequate.  Of the 90 spaces, seven are identified as “ADA 
accessible” (1 ADA per 15 spaces/designed).   
 
Unfortunately, the applicant’s submission materials do not clearly specify designed compliance with this 
federal requirement since they don’t clearly show that they have accommodated these spaces (they are crudely 
shown at the same scale as all spaces identified on their site plan and further do not even provide minimum 
specifications for a typical ADA-compliant space; identifying a 12’x20’ space with adjacent 5’ access aisle, 
appropriately marked/identified; and with minimum required signage).  Providing this data is simply including 
a specification which reflects the federally-regulated, designated ADA-compliant space on a site plan; with 
the site plan showing that those spaces can fit where they are indicating they will be accommodated. 
 
The applicant’s narrative calls out the parking lot as gravel and treated with a dust retardant.  LPLUC Sec. 82-
175(d) requires parking lots of greater than 10 spaces to be surfaced with an all-weather material, such as 
concrete, asphalt, or other similar surface approved by the director.  The upper 82 upper parking spaces in the 
submitted site design, therefore, are not compliant with the adopted code requirement for an all-weather 
surface, ADA specifications, drainage calculations, and associated erosion control plan (LPLUC Sec. 82-175).  
If the applicant planned to perform this work later, they did not provide any documentation showing that they 
have, in good faith, designed and considered such improvement in order to be compliant with the adopted 
code. 
 
Landscaping and Buffering (LPLUC Sec. 82-165)  
 
See “Compatibility” analysis below, under Truck Volumes. 
 

V. STATE AND FEDERAL AGENCY REVIEWS 
 
GCC Energy holds lease agreements and permits with other state and federal agencies as shown on 
Attachment 11. 
 
Other jurisdictions include, but are not limited to: 

 
1.  Bureau of Land Management (BLM) – Federal authorization of coal lease 
2.  Office of Surface Mining (OSM) – Federal regulation of coal mining activity and reclamation.   
3.  State of Colorado Division of Reclamation Mining and Safety (DRMS) – Authorizes mining 

operation 
4. Colorado Department of Public Health and Environment (CDPHE) – Stormwater, spill prevention, 

water treatment, air quality 
 
One obvious complication to complementary local, state, and federal jurisdiction is that the various agencies 
permits do not always have the same time constraints.  For example, although the proposed activities are not 
anticipated to change surface operations requiring a new or amended land use permit, GCC is currently 
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working with the BLM to expand the subsurface extent of King Coal II.  Specifically, the BLM is conducting 
or anticipated to conduct National Environmental Protection Act (NEPA) reviews for the following three mine 
expansion activities: 
 

1. A lease modification to allow for 955 additional subsurface acres (in process); 
2. An exploration permit to allow for 24 test sites (in process); 
3. A subsequent lease to extract coal from the exploration area, pending findings from the proposed 

exploration (future) 
 
Although the outcome of any NEPA review is by design uncertain, the U.S. Department of the Interior 
recently issued a coal lease moratorium on January 15, 2016.  It is anticipated that the U.S. will pause federal 
coal leasing for at least three years to allow time for the BLM to consider comprehensive reforms to the 
federal program.  Due to the uncertainty surrounding federal coal leasing and GCC’s desire to continue 
existing operations, La Plata County’s only choice is to exercise its independent land use authority without 
regard to GCC’s attempts to expand the subsurface extent of the King Coal II mine.  For this reasons, and as is 
discussed in the Access portion of  Section IV above, the Planning Department does not support GCC’s 
request to condition when and if GCC is required to complete subsequent road construction phases on 
uncertain federal action.  
 

VI. ISSUES AND STUDIES   
 
Primary issues with the proposal have included the safety of, directly impacted, north CR 120 for the traveling 
public; and impacts to neighbors/neighboring properties along the north CR 120 proposed haul route.  General 
compatibility along the proposed route has been identified as a primary issue for further study/analysis relative 
to hauling trucks’ impacts such as noise, dust, and privacy/visual impact to those properties along north CR 
120.  Additionally, concerns have been expressed by members of the public in the areas of groundwater 
quality and vibration from the mine operation.   The content of each of these issues is addressed within the 
“Compatibility” section of this report.   
 
 A number of data collection efforts and reports have been prepared related to compatibility, which are 
outlined here to provide background and a reference point for the issues discussed in the Compatibility section 
of this report. 
 
LPLUC Sec. 82-196 states “[a]n analysis of the proposed development may be required if …. the proposed 
development has the potential of producing unmitigated negative external effects including, but not limited to: 
endangerment of the safety of citizens, traffic, noise, vibration, odor, glare, dust, smoke and the pollution of 
ground or surface water, or any other negative external effect as necessary to determine compliance with any 
required standard.”  Sec. 82-196 further states “[t]he staff, planning commission, joint planning commission, 
or board of county commissioners may request a special study during their review of the project if they 
determine that additional information is required to render a recommendation or decision.” 
 
In order to address a required compatibility assessment, and in anticipation for adequate analysis, the PC and 
BOCC may consider the provided baseline additional information within this report.  Staff, in collaboration 
with other agencies, requested the applicant collect this baseline data relative to a number of measurable 
compatibility items.   
 
GCC’s response of a Summary of Analytical Activities compiled by CDS Environmental Services (dated May 
8, 2014) included the following data sets/reports and an Executive Summary of each (due to document size, 
these items are not included as attachments but summarized within this report). 

1. Matheson Mining Consultants, Ground Motion Studies Report, January 8, 2013 (with additional 
data, later provided in Underground Miner Ground Motion Study Report, December 31, 2014) 

2. Engineering Dynamics Incorporated, Noise Assessment, November 2013 
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3. CDS Environmental Services, Well Testing Results, May-November 2013  
4. Norwest Corporation, Hydro Study, February 11, 2014 
5. Resource Hydrogeologic Services, Water Balance Study, May 8, 2014 (with Executive Summary 

added July 20, 2015) 
 

As noise along CR 120 remained a significant concern, the following noise follow-up analyses were 
performed: 
 

1. The County contracted Aimone-Martin Associated to review GCC’s noise study (LPLUC 82-197).  
That report was entitled “Review of Noise and Vibrations from CR 120 Truck Traffic and Mining 
Operations”, dated September 7, 2015.  In that report, Dr. Aimone-Martin outlined noise study 
parameters and made noise mitigation recommendations (Attachment 12).   

2. Wave Engineering, contracted by GCC, conducted the noise studies outlined by Aimone-Martin 
Associates, and provided a report entitled “King II Coal Mine Noise Assessment” dated January 4, 
2016 (Attachment 13) and Appendices A-F (Attachment 14). 

3. The County’s consultant, Aimone-Martin Associates, provided a review dated January 15, 2016 of 
the Wave Engineering study (Attachment 15). 

 
Additionally, GCC Energy provided reports in response to specific public comments that were of a technical 
nature.  These include: 
 

1. Resource Hydrogeologic Services, A Preliminary Hydrologic Monitoring Plan, July 30, 2015 
(Attachment 16) 

2. Trinity Consultants January 29, 2016 (Attachment 17) 
- Response to public comment McVehil-Monnett Report on air quality dated December 15, 2015 

(Attachment 30) 
3. Roadrunner Engineering, January 29, 2016 (Attachment 18)  

- Response to public comment LSC Technical Memo on traffic dated January 15, 2016 (Attachment 
34)  

4. Resource Hydrogeologic Services, January 31, 2016 (Attachment 19)   
 

VII. COMPATIBILITY 
 
Land Use Classification 
 
Fort Lewis Mesa Planning District (FLMPD) Land Use Plan does not contain an established land use 
classification system (traditional land use classifications defining mapped use categories/values).  The 
FLMPD Land Use Plan does, however, set forth several goals which encourage:  
 

1. Public participation (FLMPD Section I) 
2. Minimizing impacts on water supply (FLMPD Section III) 
3. Retain Rural Atmosphere and provide a safe and secure domestic water source (FLMPD Section IV) 
4. Retain the Fort Lewis Mesa District as a predominantly agricultural and rural community (FLMPD 

Section V)  
5. Building in harmony with the rural landscape (FLMPD Section VI)   

 
Public Participation.   
The permit review process has been extensive and inclusive, which included: 
 

1. Three neighborhood compatibility meetings held by GCC with the County facilitating (respectively 
on September 11, 2012; December 19, 2013; and April 2, 2014);  

2. Two public meetings held by GCC (December 18, 2014 and January 27. 2015);  
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3. One general public meeting held by the Hay Gulch Citizen Advisory Panel (CAP);  
4. Frequent, direct meetings with individuals and groups of neighbors by County Staff; 
5. Frequent, direct meetings with individuals and groups of neighbors by GCC; 
6. Frequent meetings between GCC and CAP;  
7. A significantly expanded public notification area; and 
8. The Fort Lewis Mesa Planning District group is a commenting agency (see below).   

 
Minimizing Impacts on Water Supply.   
There are four areas of concern with respect to water supply for the project including: 
 

1. Adequate water quantity for the project operation. 
2. Adequate water quality for the project’s potable water needs. 
3. Protection of groundwater sources with respect to quantity and quality. 
4. Protection of surface water sources, which in this case would primarily involve stormwater runoff.   

 
Item #’s 3 and 4 above are those which relate to the District’s goal to “minimize impacts on water supply” and 
these items are addressed within this report, in detail (Sections IV above, and VII.D below). 
 
Retaining Rural Atmosphere/Agricultural, Rural Community/Achieving Harmony with the Rural Landscape.   
The only permanent structures proposed as part of this project are at the mine site, and within north CR 120.  
These do not disrupt the rural landscape considering the topography surrounding the subject site secludes it 
from the view shed, as well as minimizes noise, etc.  These structures that are constructed are fairly neutral 
and suitable to immediate surroundings.  The roadway impacts, however, certainly without mitigation and 
improvements, will result in evident disruption and adverse change to the rural landscape.  Such proposed 
impacts must be adequately mitigated to be considered in “harmony” with that landscape; and the rural 
residential development pattern along north CR 120. 
 
Therefore, it is with regard to this comprehensive planning goal that the applicant must more carefully 
consider the compatibility of their proposed impacts to the properties along their chosen route; and a higher 
level of consideration toward the “upper limits”, mentioned below; of heavy traffic/loading impacts 
recommended professionally by the County (see Table 7 below). 
 
Consistency with the adopted La Plata County Comprehensive Plan 
The adopted La Plata County Comprehensive Plan places an emphasis on compatibility and the role of the 
district plans to help guide growth in the County, specifically “To uphold the visions and goals established 
within each of the district land use plans” (Goal 3.2).   
 
With respect to Extractive Resources, the goal is to balance the benefits of La Plata County’s resource 
extraction industry with the need to minimize its impacts upon County residents and the physical environment. 
More specifically: 
 

x Promote responsible mineral development while minimizing potential impacts to the environment and 
local residents (Goal 8.2) 

x To protect the public health, safety and welfare of citizens while coordinating with mineral 
developments projects; within the limitations of local government powers and resources (Objective 
8.2.B) 

x The County should continue to pursue appropriate use of instruments and methods which ensure 
development contributes proportionately and concurrently with proposed projects (policy 8.2.B.1) 

 
Here, responsible mineral development must achieve compatibility, as adopted within the county’s land use 
code (cited within this report), and minimize real and potential impacts to the environment and local residents.  
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The County specified what those acceptable minimum actions involve via roadway improvements consistent 
with the county’s code and other mitigation efforts. 
 
In order to provide certainty, these items are measured proportionally and required concurrently with the 
application (typically upon approval and prior to commencement of use; however in this case based on a 
phased implementation plan/accepted agreement).  An instrument used to accomplish this is the Road 
Improvement Agreement (RIA) mentioned earlier. 
 
LPLUC Compatibility Standards 
 
LPLUC Sec. 82-193(c) (2) requires six standards be evaluated as they relate to project compatibility.  
Identification of the areas of compatibility impact has been informed by the public meetings outlined above 
and public comment received throughout the planning process.  A summary of the issues discussed at the three 
county-facilitated Neighborhood Compatibility Meetings are included in Attachment 20 and public comments 
are included as Attachments 24 to39. 
 
Table 4 below summarizes these standards and the primary issues relevant to the proposed project that have 
been identified from the aforementioned sources and staff analysis.  Each of these issues relevant to the 
proposed project is discussed in detail following Table 6 and within the applicable compatibility section. 
 
Table 4.  LPLUC and Proposed Project Compatibility Overview 
Item  LPLUC Compatibility Standard Relevant Project Issues

A  Traffic  Safety of CR 120 for the traveling public 

B 
Noise, odor, smoke, dust, vibration, radiation, or late 

hours of operation. 
 

Noise/vibration, late hours of operation, and dust 
from truck traffic for the traveling public in general 
and in particular to the residents who regularly 
share the 6.4‐mile segment of north CR 120 with 

proposed haul trucks 
 

Vibration from the mine operation 

C  Adverse views for neighbors or traveling public   

D  Pollution of ground or surface waters  Groundwater quality 

E  Change in character of the neighborhood  Harmony of rural residential landscape along 
roadway 

F  Privacy of the neighbors  Privacy for residents with homes immediately 
adjacent to the haul route 

 
 

A. Traffic generated by the development will not create safety hazards, create traffic which is beyond the 
capacity of affected roads, or result in substantial increases over existing traffic volumes, or which 
results in the reduction of existing service levels.  
 
Overview 
The project produces a large volume/load of traffic that is beyond the capacity of the affected road.  The 
existing road has been used primarily by rural residential traffic, and in 2014 GCC traffic had come to 
account for approximately 67% of the volume on the road and 99% of the loading by weight on the 
affected portion of CR 120 (Traffic Impact Analysis, November 19, 2015). 
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To mitigate for this and provide for the safety of the traveling public, residents, and mine traffic, the route 
proposed for use by haul trucks needs to be improved to minimum county standards.  Per LPLUC 74-
91(c), design standards for such projects dictate: 
 

1. Roads carrying 80-999 ADT (40 to 499 one-way trips) Local, 10 plus units require a surface width 
of 24 feet plus 3-foot shoulders (total 30 feet) and have 60 feet of Right of Way 

2. Roads with more than 400 ADT (200 one-way trips) need to be paved 
3. Site distance must be provided and designed at all driveways and intersections as prescribed 
4. Horizontal alignment must be provided as prescribed 

 
With respect to traffic safety, the project would only be compatible upon completion of all required 
improvements identified in the previously mentioned draft RIA.   

 
As previously stated, typically projects complete all public improvements prior to commencing use.  
Within the draft RIA, a schedule was developed for recommendation which would allow operations to 
continue as the road improvements were “phased” over time; contemplating reduced truck hauling 
allowances until the improvements would be completely implemented.  Please see Table 7 for the scaled, 
phased development considerations for recommendation. 

 
Background and GCC’s Proposal 
Through approximately 2010, GCC haul trucks traveled to both the north and the south.  The north route is 
the 6.4 mile segment that is the subject of this permit review as GCC has self-selected this route despite the 
availability of other possible options.  There are two routes to the south – one which takes north CR 120 to 
meet SH 140 near Breen and the other which takes south CR 116 to CR 119 to meet SH 140 near Kline.   
 
In 2010, accident reports identify the potential for both ends of CR 120 to become blocked, which 
produced the local fire district (Fort Lewis Mesa) expressing concern with such potential relative to heavy 
traffic/loading upon both the north and south routes.  This brought the overall increase of truck hauling 
transport to the County’s attention, and led to the County notifying GCC of the need for a land use permit.   

 
As part of a land use permit, GCC would need to improve any roads and intersections it used to county 
standards.  When GCC submitted their land use application in 2012, it had identified north CR 120 as its 
designated route.  Table 5 shows the scale of improvements that would be needed with the various 
transport options. 

 
     Table 5.  Scale of Roadway Improvements for Three Transport Options 

Transport Route  Approx. Miles of 
Roadway 

County Road 
Intersections 

State Highway 
Intersections 

Driveways       
(Site Distance) 

CR 120 N  7  0  1  20 

CR 120 or 119 S  7 ‐ 9  5  1  70 

Loop Route  14 ‐ 16  5  2  90 

 
As the applicant chose the 6.4 mile segment of north CR 120 for their designated route, 
extensive/compounded impacts to this section of roadway occurred primarily due to (1) rerouting of traffic 
that had formerly gone to the south now going to the north and (2) increased production.  Table 6 shows 
how traffic patterns shifted as GCC increased its production and rerouted its traffic. 
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 Table 6.  Change of Average Daily Trips (ADT)1 along CR 120N  

 
Truck Volumes 
The roadway identified by the applicant will not meet minimum county standards for the traffic volume 
and loading proposed by GCC Energy, with this application (without the executed agreement addressing 
required roadway improvements, adequately considering roadway and compatibility impacts proposed with 
this petition); and evidently will degrade the existing road.  Therefore, the schedule of improvements 
(Table 7) which can allow for phased improvements associated with increased, allowable traffic volume 
and loading along the applicant’s chosen haul route is necessary for compliance (as well as consistency 
with the adopted La Plata County Comprehensive Plan as cited above). 

 
 
 
 
 
 
 
 
 
 
 
 
 

  2006  2007  2008 2009 2010 2011 2012  2013 2014
Operating 
Mine  King I  King I  King 1 

& 2  King 2  King 2  King 2  King 2  King 2  King 2 

Haul Direction  N&S  N&S  N&S  N&S  N&S  Transition  North  North  North 

Production2  487,808  470,170  392,348  504,231  523,413  606,132  639,303  737,131  970,790 

Coal Transport 
ADT3,4  110  106  89  114  119  137  145    188 

CR 119          
at SH 1405  262  245  82  309  317  270  233    245 

CR 120 S  
at SH 1405  456  557  162  426  454  426  437    434 

Total South  718  802  244  735  771  696  670    679 

CR 120 N        
at SH 1405  572  697  652  559  681  727  814    870 

Total North 
and South  1,290  1,499  896  1,294  1,452  1.423  1,484    1,549 

(1) ADT counts traffic in both directions.  Thus, one vehicle/ truck = 2 ADT
(2) Annual production from CDRMS reporting 
(3) Coal transport ADT is an estimate based on 28.5 tons/truck , 310 days of hauling/year.  
(4) 1 ADT = 1 empty or 1 loaded truck.  i.e. 1 loaded truck = 2 ADT 
(5)La Plata County Traffic Data 
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Table 7.  Summary of Proposed Road Improvement Phasing Schedule 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Generally, GCC has not complied with their refusals such as: 

 
1. GCC Energy stated verbally and in writing that they do not want to abide to a schedule with firm 

dates for the improvements. 
2. GCC stated they do not want to be limited to the long-term truck hauling volume and loading 

threshold of 120 average/144 maximum haul trucks per day. 
3. GCC stated they do not want to be limited to the short-term truck hauling volume and loading 

threshold of 80 average/96 maximum haul trucks per day. 
4. GCC stated they do not recognize the potential for an annual increase to a road maintenance fee 

based upon a standard and reliable construction cost index. 
 

An average of 120 (240 one-way trips)/144 maximum haul trucks/day is an “upper limit” of 
recommended volume and loading tolerance to the applicant’s chosen haul route (north CR 120); and 
which still may be considered compatible to the rural residential, adjacent properties directly affected 
with the proposed project.   
 
GCC Energy has various options which also may be considered within their proposal, to expand 
operations via a designated haul route not shared with public traffic, constructed as a private road, etc. 
(which could be considered within a process for a land use permit).  In fact, should GCC choose to 
modify the timing of their ability to load more trucks upon north CR 120 than the considered, scheduled 
phases provide, they would have the opportunity to accelerate their desired, heavier impacts by 
completing any phase ahead of the predicted schedule.  And, finally, should they realize that the 
schedule is not appropriate any longer based upon unknown factors to them at this date, then they have 
the opportunity to propose an amendment to an issued land use permit. 

Year  Phase  Improvements  Avg Daily 
Outgoing Trucks 1 

Max Trucks on a 
Single Day 2 

2016  1  Temporary Pavement Adjacent to 2541 and 
3230 CR 120 (McCue and Hunzeker)  80  96 

2017  2 
Widening, Regrading and Paving from 2541 CR 
120 (McCue) through the Narrows  (approx. 2 

miles) 
80  96 

2018    None  100  120 

2019  3  Re‐Alignment, Construction, and Paving at 90 
degree corner (approx. 1,500 feet)  100  120 

2020  4 
Reconstruction of existing pavement (approx. 
2.3 miles) and Widening, Regrading, and Paving 

of Gravel Portion (approx. 2 miles) 
100  120 

2021    Phase 4 completed and accepted  120  144 

(1) Based on monthly average, with Sundays excluded
(2) Maximum Trucks based on 20% of single day allowance 
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Again, though typically with land use projects an operation could not proceed until all public 
improvements have been installed, a phased implementation of improvements has fairly been 
considered and offered professional support by the County. 

 
Further, the phased schedule is intended to allow an immediate hauling allowance of 80 average/96 
maximum haul trucks/day (160 one-way trips); however, 100 haul trucks/day prior to identified, timely 
and predictable road improvements being installed, is not supportable. 
 
As summarized in Table 1, in 2012 GCC initially proposed an operation that would grow to produce 
approximately 120 haul trucks/day (240 one-way trips) by the year 2022.   However, in July 2015, GCC 
amended its proposed haul truck volume to an average of 156/day.  Based upon the various studies, 
accident reports and GCC’s refusal to agree to the scheduled improvements identified, staff is of the 
opinion that 156 average haul trucks/day (312 one-way trips) on a public road shared with residential 
and general traffic is incompatible with the standards outlined in LPLUC Sec. 82-193.  The initially 
communicated 120 average haul trucks (240 one-way trips) remains the highest considerable threshold 
for possibly achieving general compatibility; and when measured improvements are conjunctively 
proposed (such as has been expressed within the draft RIA mentioned earlier). 
 
In practice, during its peak year to date of 2014, GCC hauled 94 loaded trucks/day (averaged across 362 
days).  This equates to 110 loaded haul trucks/day if averaged across 310 haul days (which would be the 
case with hauling suspended on Sundays).  The single day with the highest level of operation in 2014 
produced 136 loaded haul trucks leaving the facility (272 one-way trips). 
 
Table 8 shows the relative impact of volume on truck spacing, with 2014 equivalent values provided for 
reference. With an average volume of 110 loaded haul trucks/day leaving the facility (220 one-way 
trips), any point along the transport route experiences a truck passing once every 5.5 minutes during the 
day and once every 11 minutes at night, on average. 

                  
      Table 8.  Spacing of Transport Trucks, One‐Way Trips, (in minutes) 

Loaded 
Avg Day  60  80  100  (2014) 

110  120  140  156 

One‐Way Trips  
(Empty or Loaded)  120  160  200  220  240  280  312 

Daytime spacing1  10  7.5  6  5.5  5  4.3  3.8 

Nighttime spacing2  20  15  12  11  10  8.6  7.7 

(1) Day time spacing assumes 80% of daily traffic occurs over 16 hours from 6am to 10pm 
(2) Night time spacing assumes 20% of daily traffic occurs over 8 hours from 10pm to 6am 

 
Other mitigation efforts would be necessary for consideration during a permit issuance as well, such as: 
 

1. Hauling is suspended on Sundays to provide a day of respite for the residential uses along the 
chosen haul route. 

2. The monthly average of haul trucks, excluding Sundays, be limited to 120/day. 
3. The maximum single-day of haul truck volume/load not to exceed 144/day (20% above the 

monthly average). 
4. To minimize night-time hauling and associated safety (and noise) impacts, a minimum of 80% 

total haul trucks to run between 6 am and 10 pm. 
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B. Any one of the following will not disturb neighbors: noise, odor, smoke, dust, vibration, glare, radiation 

or late hours of operation. 
 

Overview 
Potential issues identified and evaluated related to this compatibility standard are listed below and 
discussed in more detail in the subsequent subsections. 

 
Those from onsite mining activities  

1. Vibration 
2. Subsidence 

Those related to haul truck traffic on north CR 120 
1. Noise/Vibration 
2. Dust 
3. Late Hours of Operation 

 
Odor, smoke, glare, and radiation have not been identified as significant issues and therefore not 
addressed within this report. 

 
Noise/Vibration Associated with Underground Mine Activities 
Relevant reports provided by GCC included within the CDS Analytical Data Submittal include: 
 

1. Ground Motion Studies, Matheson Mining Consultants, January 16, 2013 
2. Underground Miner Ground Motion Study Report, Matheson Mining Consultants, December 11-

31, 2014 
 
The County engaged a third-party consultant to analyze noise and vibration: Review of Noise and 
Vibrations from CR120 Truck Traffic and Mining Operations at the GCC Energy King II Coal Mine, Dr. 
Catherine Aimone-Martin, Aimone-Martin Associates, September 7, 2015 (Attachment 12). 
 
GCC’s investigation into vibration was in response to residents of the Vista del Oro subdivision.  Two 
sources of potential ground vibration were identified - a ventilation fan at the mine portal and the 
continuous miner machine within the mine.  Prior to testing, GCC constructed a concrete sound wall 
surrounding the ventilation fan as a pre-emptive mitigation measure. 
 
GCC did not perform a comprehensive impact assessment, but rather collected data in response to the 
complaints.  There were a total of five test sites, one next to the mine fan, two next to the mine processing 
operations on the surface, two at residences off-site.   The residences were 7,000 feet from the ventilation 
fan and 9,700 feet from the underground miner.  Data results showed no detectable ground motion near 
residential test location and “low level” ground motion levels within 100 feet of the mine fan. 
 
The County’s consultant, Aimone-Martin Associates, indicated that the peak vibration at the residences 
was approximately eight times lower than the threshold for human perception (0.03inches/second) and 
approximately fourteen times lower than vibrations which could cause hairline cracking in historic plaster 
walls (minimal).   
 
In response to continued resident comment, GCC then took measurements on the ground surface directly 
above the continuous miner equipment – approximately 300 feet above the continuous miner.  No induced 
vibrations were recorded.  Aimone-Martin Associates indicated that in her experience vibrations drop 
below that detectable by human perception within 25 feet of this type of equipment. 
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Based on this information, it was accepted that mine operation vibrations do not pose a significant impact 
from the proposed project, and therefore do not require further mitigation. 
 
Subsidence Associated with Underground Mine Activities 
Residents expressed concern about subsidence due to mining activities.  Subsidence is regulated by 
CDRMS and CDRMS regulations do not allow mining within 300 feet of residential structures.  For added 
assurance, GCC proposed to not mine within 1,000 feet of existing residences.   
 
The County’s noise and vibration consultant, Aimone-Martin Associates, noted that subsidence is easily 
measured with mine personnel and survey equipment via either (1) a total survey station where x,y,z 
ground surface positioning is measured on regular intervals or (2) existing groundwater monitoring wells 
where a sudden drop in water level may indicate subsidence.   
 
GCC has been required, by CDRMS, to identify groundwater monitoring well locations for water quality 
and hydrologic regulations.  GCC indicated that quarterly subsidence monitoring via recordation of 
groundwater levels and posting of this data on their website would be performed.  
 
Noise and Vibration Associated with Truck Traffic on CR 120N 
Relevant reports provided by GCC include: 

1. Noise Assessment King II Coal Mine, Engineering Dynamics Inc, November 2013 
2. King II Coal Mine Haul Truck Noise Assessment, Wave Engineering, January 4, 2016 

(Attachment 13)  Appendices A-F (Attachment 14)  
 

Aimone-Martin Associates, engaged by the County to analyze noise and vibration, provided the following 
reports: 
 

1. Review of Noise and Vibrations from CR120 Truck Traffic and Mining Operations at the GCC 
Energy King II Coal Mine, Dr. Catherine Aimone-Martin, September 7, 2015 (Attachment 12) 

2. Letter, Dr. Catherine Aimone-Martin, January 15, 2016 (Attachment 15) 
 

Noise as quality of life measurement is a primary area in which there are compatibility concerns expressed 
and identified.   
 
The scope of GCC’s original noise evaluations was largely limited to assessing noise levels and 
comparing those to existing noise standards.  Data was collected at the onsite mine ventilation fan, at 
seven residences, and at the intersection of CR 120 and the mine driveway access.  The data collection 
effort did not evaluate noise as a compatibility issue or provide mitigation measures and had several 
technical limitations.  Upon review of this data, Aimone-Martin Associates provided a set of parameters 
for a second study (Attachments 12 & 15).   
 
GCC engaged Wave Engineering to conduct the second study (Attachments 13 & 14).  Wave Engineering 
took short-term measurements at eight locations and long-term measurements (2 consecutive days, to 
capture background conditions) at four locations.  The following items from Wave Engineering’s report,  
 King II Coal Mine Noise Assessment, dated January 4, 2016 is noted: 
 

1. Measurements were taken at approximately 50’ from CR 120 centerline and at a second location 
near residences 

2. Baseline noise at residences is well below noise from traffic, with the highest background value 
being recorded at 10 dBC, due to wind gusts exceeding 10 mph 

3. As expected, travel uphill and with a loaded haul truck, increased noise considerably 
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4. The speed at which trucks travel has a significant effect on noise – approximately 8 dBA 
increase between 12 and 22 mph.  During the study, trucks slowed to 10 mph on gravel road 
portions in the vicinity of residences 

5. Haul trucks traveling at 10mph on flat portions of the road did not have an alternative effect 
6. All haul trucks measured had noise levels below 86 dBA, a cited limit established by the State of 

Colorado 
 

Wave Engineering evaluated the potential effectiveness of noise barriers using a model that assumed a 12-
foot high wall and a break for a driveway (which greatly decreases barrier effectiveness) and made 
conclusions as summarized below.   
 

1. At the Hunzeker residence, a barrier could reduce sound from the road by approximately 6 dBA  
2. At the McCue residence, a barrier could reduce sound from the road by approximately 10 dBA 
3. At the three residences north of the barrier along the steep hill, there is already some screening 

by topography and partly due to this, no increase in benefit is shown to occur with a barrier 
4. Barriers may be constructed of wood, concrete, brick, masonry, or other materials. 
5. Barriers may have sound-absorbing surfaces if reflection of sound across the road to another 

residence is a concern 
6. The barrier must block line-of-sight from the road to be effective.  If one can look out from a 

point on their home and see the road, the barrier has limited effectiveness 
7. Breaks in the barrier (for access) reduce its effectiveness, especially when the residence is near 

the break.  Effectiveness increases as the separation between the home and the break increases. 
8. Factors that make barriers more effective are length, height, distance from the road 
9. Barriers are most effective when they are close to the road or to the residence. Placing barriers 

outside of drainage ditches, while understandable, decreases their effectiveness and requires 
them have less effect, unless constructed higher. 

 
GCC provided a conceptual buffering plan at 2541 and 3230 CR 120 (Attachment 21).  The Public Works 
Director requested a more detailed plan for barrier construction and interior buffering (for 2541 and 3230 
CR 120), but has not received such detailed plan at this time.  Buffering measures such as sound walls, 
landscaping, and berming are necessary to achieve compatibility when a project such as GCC’s truck 
traffic creates noise, traffic, dust, unsightly views and other negative impacts that are perceptible by 
adjoining land uses along north County Road 120 between State Highway 140 and the project site 
(LPLUC Sec. 82-165[a]). 
 
Without such detailed buffering plan submitted by the applicant, it is not possible to determine whether an 
adequate mitigation will diffuse the extent of the proposed impacts proposed by the applicant. 

 
In addition to barriers and screening, which have the potential to mitigate certain impacts for those 
directly adjacent to the road, the following mitigations efforts would also be necessary for all residents 
along the road and within the rural neighborhood along the roadway: 
 

1. Haul trucks to travel at no greater than 10 mph on gravel portions of the road within 200 feet of 
residential structures. 

- Reflected in Wave Eng sound measurement 
2. Sound measurements at 50 feet from the edge of the road to not exceed 86 dBA at any time. 

- Note that it is the opinion of Wave Engineering that Colorado Statute 25-12-107 should 
be assumed to apply to vehicle traffic. 

3. All haul trucks to be equipped with exhaust silencers/mufflers in good working condition. 
- Note that Wave reports engine and transmission noise is the most significant source of 

noise at speeds of less than approximately 30 mph.  At some point above 35 mph, tire 
noise begins to exceed engine noise. 
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4. Limiting night hauling is an important consideration for compatibility to the rural residential 
population in the area.  

 
Dust Associated with Truck Traffic on CR 120N  
Relevant reports provided by GCC include Trinity Consultants January 29, 2016 (Attachment 17) 
response to public comment McVehil-Monnett Report on air quality dated December 15, 2015. 
(Attachment 30) 
 
Dust is a concern in two areas (1) in the mine and (2) along the applicant’s chosen haul route.  GCC 
manages dust in the mine by rigorous application of water (as mentioned earlier).  Dust within the mine is 
regulated by other agencies, due to its potential impact upon employees; and no offsite impacts from the 
mining operation itself have been identified.  The GCC parking areas are reported to be treated with a dust 
retardant, such as Mag-Chloride.  Based on La Plata County Land Use Code, the parking area is required 
to be paved.  
 
Dust along the applicant’s chosen haul route is most effectively mitigated by use of pavement along the 
route/roadway (Phase I of proposed RIA); and is also the most frequently cited source of “dust” concern 
by the public.  In summer and autumn of 2015 there were numerous complaints regarding dust on the road 
and impact to adjacent homes.  Responsively, the County worked with the applicant to address this issue, 
including offering and providing water and mag chloride treatments on a regular basis to help suppress 
dust from the high volume/loaded haul truck traffic along north CR 120.  Additional mitigation 
contemplated included that the applicant provide a sampling and monitoring plan, as outlined in Trinity 
Consultants’ January 29, 2016 report. 
 
Late Hours of Hauling Operations on north CR 120 
The mine operates 24 hours a day with three shifts a day.  As the mine is secluded by topography, 
however, late mining hours are not anticipated to create disturbances.     
 
In contrast, limiting night hauling is an important consideration for compatibility to the rural residential 
population in the area.  The County and GCC have found common ground on mitigation measures such as 
limiting 80% of hauling between 6 am and 10pm and truck speed limits, although the absence of limits on 
truck volumes as discussed above under Compatibility Section A, render the project incompatible. 
 

C. The development will not create adverse or unsightly views for neighbors and/ or the traveling public. 
 

The mining facility is located approximately 1,000’ up a drainage area to Hay Gulch, and not visible from 
CR 120 nor adjacent properties.  The facility is not anticipated to cause adverse or unsightly views.  Truck 
hauling, while disruptive in a number of ways has not been identified as a negative impact from properties 
with homes further from the roadway, specifically relative to views. 
 
Also, see discussion regarding buffering on Page 23 above with respect to visual impact of truck traffic. 
 

D. The development will not cause pollution of ground or surface waters. 
 
Relevant reports provided by GCC within the CDS Analytical Data Submittal, May 8, 2014 (prepared for 
a multi-agency request) includes: 
 

1. CDS Environmental Services, Well Testing Results, May-November 2013  
2. Norwest Corporation Hydro Study, February 11, 2014 
3. Resource Hydrogeologic Services, Water Balance Study, May 8, 2014 (with Executive 

Summary added July 20, 2015) 
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Additionally, GCC submitted the following documents related to groundwater hydrology, which are 
understood also to respond to CDRMS, Office of Surface Mining, and the Bureau of Land Management 
concerns’ and requirements’: 
 

1. Review of Annual Hydrology Report, CDS Environmental Services, December 22, 2014 
(Attachment 22) 

2. A Preliminary Hydrologic Monitoring Plan, Resource Hydrologic Services, July 30, 2015 
(Attachment 16) 

3. Hydrologic Study, Resource Hydrologic Services, January 31, 2016 (Attachment 19) 
 
Ultimately, because CDRMS regulations expressly address groundwater hydrology and water quality for 
coal mining, the County continues to refer to the State for regulation of GCC’s groundwater impacts, and 
a summary of the status of this is provided below. 
 
In its 2014 submittals prepared for multi-agency review, GCC asserted (1) well sampling did not show the 
presence of analytes related to coal mining; (2) thee hydrologic conditions in the vicinity of the mine do 
not allow for fluid transport from the mine to neighboring wells; and (3) water balance calculations 
indicate approximately 98% of the 30 AF of water applied within the mine exits within the mine via wet 
coal (58%) or evaporation (40%).  The presence of coal fines in neighboring wells was identified as due to 
well construction techniques through a coal seam. 
 
These conclusions were questioned by agencies and the public based on the limited number of analytes 
covered by the well sampling; assumption that the coal seam was dry; and assumption that there is a lack 
of connectivity between formations.   The lack of supporting data for GCC’s assertions is being addressed 
by CDRMS in a technical revision (TR-26) to the state mining permit.   The TR-26 submittals by GCC 
and reviews by CDRMS indicate that GCC will establish groundwater monitoring well clusters and 
collect data for a full set of analytes upstream and downstream of the mine site.  Because these are to be 
installed 9-10 years after the commencement of operations, true baseline conditions (prior to onset of 
monitoring) will, unfortunately, not be able to be established.  
 

E. The development will not adversely change the character of the neighborhood.  
 
The applicant’s narrative indicates mining operations have existed in the area since 1941 with the first 
federal coal lease occurring on land, underlying Huntington Ranch.  While mining may be an established 
use in Hay Gulch, considerable increased intensity of the use over time, and significantly since the 
applicant submitted a land use permit for consideration, is incompatible and disharmonious with the 
established residential and agricultural land use pattern.   
 
Mitigating impacts between uses is a parochial consideration within this land use permit.  Therefore, 
compatibility has been expressed and considered thoroughly throughout this report. 
 
It has also been demonstrated within this report, that the proposed use along with its implied impacts, 
inadequately mitigated, are not compatible; and therefore, non-compliant with both the District Plan and 
adopted Land Use Code of La Plata County (based on insufficiencies and lack of demonstration achieving 
compatibility). 
 

F. The development will not significantly disturb the privacy of neighbors. 
 
The GCC surface operations upon their subject site are not anticipated to produce outstanding 
disturbances based on the information provide and analyzed to date.  However, off-site operations and 
activities directly associated with heavy haul truck traffic do evidently produce significant impacts which 
must be addressed and mitigated.  These issues are clearly articulated throughout this staff report. 
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VIII. ADJACENT LAND OWNER AND MINERAL OWNER NOTIFICATION AND RESPONSE 

 
Notification for this project included neighbors within 500’of the subject property in addition to neighbors 
along CR 120 east, CR 120 west, CR 116, and CR 119. 
 
This list was used to provide notification of the proposed project on July 11, 2012 at the time of submittal, 
prior to the first Neighborhood Compatibility Meeting (NCM) on September 11, 2012, prior to the second 
NCM on December 19, 2013, the third NCM on April 2 2014, prior to the November and December 2104 
Planning Commission hearings, the October 8, 2015 hearing in which the project was continued date 
specific, and again on February 9, 2016 prior to this Planning Commission meeting.   
 
Notice to the general public was provided by publication of the hearing agenda in the Durango Herald on 
February 12, 2016.  The list of noticed neighbors and a copy of the mailed Planning Commission hearing 
notice are included as Attachment 23.  The applicant has certified there are no mineral owners/lessees 
registered with the County within 500’ of the subject property. 
 
There has been broad public engagement (as previously identified) regarding this project since its initial 
submittal in July 2012. 
 
Public comments, in chronological order, which the County has received (Attachment 24): 
 
1. Tim Gallagher, on behalf of the Vista de Oro Property Owners’ Association, on October 30, 2014   
2. JT Coyne October 30, 2014  
3. Paul Schmitz October 30, 2014 
4. Melissa Hovsepian November 3, 2014 
5. Mark and Angela Schultz December 2, 2014  
6. Chad Foutz December 3, 2014 
7. Jean Graham et al November 8, 2014 
8. Greg & Kathy Darling December 7, 2014 
9. Frank & Julie McCue December 8, 2014 
10. Gary Grantham December 8, 2014 
11. Derek Snyder December 9, 2014 
12. Chuck Eckenrode & Gail Lovell December 12, 2014 
13. Paula Mathias & Ed Slater December 15, 2014 
14. Karen Hunzeker December 9, 2014 
15. Gary Grantham December 29, 2014 
16. Jean Graham January 16, 2015 
17. Help Save Hay Gulch Talking Points January 22, 2015 
18. Shan Wells January 28, 2015 
19. Jean Graham et al reply to January 27, 2015 with GCC meeting February 17, 2015 
20. Tim Gallagher, on behalf of the Vista de Oro Property Owners’ Association, to BLM and DRMS on 

February 3 and 4, 2015 
21. Chris Nobes February 19, 2015 
22. Hay Gulch Residents’ Issues & Recommendation (G. Grantham email) March 2, 2015    
23. Jean Graham March 22, 2015 
24. Jean Graham April 9, 2015  
25. Jean Graham Final Road Report April 21, 2015 
26. Paul Haul August 21, 2015 
27. Luke Danielson October 8, 2015 
28. Joe & Becky Sparks December 29, 2015 
29. Julie & Frank McQue January 5, 2016 
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30. Mark Schultz & Reid Allan January 19, 2016 
31. Tom Compton January 23, 2016    
32. Marilyn Zion Jan 24, 2016 
33. Vista de Oro, Tim Gallagher, January 24, 2016 
34. Timothy Pow January 25, 2016 
35. Rick Crawford January 26, 2016 
36. Helmer January 26, 2016 
37. Chris Nobes January 26, 2016 
38. Group letter signed by 10 residents January 26, 2016 
39. Debbie Lee January 26, 2016 
40. Rita Bright January 26, 2016 
41. Davin Montoya January 27, 2016 
42. Michael Anziano January 28, 2016 
43. Don and Rita Bright January 28, 2016 
44. Andrew de Jong January 28, 2016 
45. Terry and Jeff Burton January 28, 2016 
46. Justin Mills January 28, 2016 
47. Loretta Paulek Lee Swapp January 28, 2016 
48. Hayes Ranch & Beals January 28, 2016 
49. Burbey January 29, 2016 
50. Bob Parks January 29, 2016 
51. Guy Stees January 29, 2016 
52. Susan Poulson February 2016 
53. Jennifer Kowalski February 8, 2016 
54. Glenn Dorrell February 8, 2016 
55. Patrick Hauser February 8, 2016 
56. Bob Geisler February 8, 2016 
57. Gary Grantham February 8, 2016 
58. SW CO Advocates February 8, 2016 
59. Wade Wymore February 9, 2016 
60. Doug Ramsey February 16, 2016 

 
Group Public Comment letters and/or a compilation of comments are: 

x Concerned Citizens of Hay Gulch April 8, 2015 (Attachment 25)  
x Hay Gulch Citizen Advisory Panel Report July 8, 2015 (Attachment 26)  
x Grantham et al, Response to Compatibility Assessment and Mitigation Document, and Alternate 

Approach to King II Traffic July 13, 2015, updated August 28, 2015 (Attachment 27)  
x Alternative Approach to King Coal II Truck Traffic (J Graham et al) October 8, 2015 (Attachment 28)  

 
Luke Danielson and/or SW CO Advocates letters and consultant reports: 

1. Luke Danielson December 15, 2015 re: Traffic, E. Strid Mine Engineers (Attachment 29) 
2. Luke Danielson December 16, 2015 re: McVehil-Monnett Air Quality Report (Attachment 30) 
3. SW CO Advocates December 19, 2015 re: Randolph Fischer Water (Attachment 31) 
4. Luke Danielson December 28, 2015 re: Request for Noise Monitoring Report (Attachment 32) 
5. Luke Danielson January 7, 2016 re: Request for info (Attachment 33) 
6. Luke Danielson January 15, 2016 re: LSC Traffic Memo (Attachment 34) 
7. Luke Danielson January 19, 2016 re: Carl Mount GCC Production Rates (Attachment 35) 
8. Luke Danielson January 25, 2016 re: Sharing of information (Attachment 36) 
9. Luke Danielson January 29, 2016 re: McVehil-Monnett Air Quality Supplement (Attachment 37) 
10. Luke Danielson February 8, 2016 re: Summary of comments (Attachment 38) 
11. SW CO Advocates February 8, 2016 re: Summary of N 120 Comments (Attachment 39) 
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IX. AGENCY COMMENTS 
Agency request for comments were mailed on January 29, 2014, with an invitation for revised comments sent 
on December 29, 2015.  

 
1. Colorado Division of Reclamation, Mining and Safety 

Submitted the following comments in an email dated August 6, 2012: 
 
“The Division of Reclamation, Mining and Safety has reviewed the Agency Request for Comment, with the 
attached Narrative and Site Plan for this project.  Thank you for soliciting our input.  The Division has no 
comments to make regarding GCC Energy’s proposed plans for expansion of the King II Coal Mine.” 
Marcia Talvitie 
 

2. CDOT 
Submitted the following comments in an email dated August 31, 2015: 
 
CDOT has reviewed GCC's Class II proposal to La Plata County and has the following comments: 
 
1. The State Highway Access Permit for this facility (#513005), while not yet completed, remains in 

effect until July 2016. The Terms & Conditions remain as stated in the permit (copy attached for 
your convenience). 

2. In April 2015, the Permittee obtained an interim Notice to Proceed for tree-trimming and signing to 
provide a safer interim condition while production at the mine ramps up to its full capacity which 
will require the highway improvements stated in the Access Permit. 

3. The Permittee advises CDOT that the highway improvements required by the Access Permit (left- 
and right-turn deceleration lanes from SH 140 onto CR 120) are scheduled for completion in 2016. 

4. The Permittee has submitted preliminary construction plans for the highway improvements, and will 
still need to submit the remaining requirements for a Notice to Proceed prior to beginning 
construction. 

5. The Class II proposal does not appear to change any of the conditions addressed by the State 
Highway Access Permit; therefore, CDOT has no objections to this proposal. 

6. CDOT would like there to be a requirement for a luminaire at the intersection of SH 140 and CR 
120.”  
- Jo Heinlein  

 
3. Colorado Geologic Survey 

Submitted revised comments in a letter dated August 21, 2015 (Attachment 40) 
 

4. Division of Water Resources - State Engineer 
Submitted comments in a letter dated August 7, 2012 (Attachment 41) 
 

5. Fort Lewis Mesa Fire Protection District 
Submitted comments in a letter dated January 15, 2016 (Attachment 42) 

 
6. Fort Lewis Mesa Planning District  

Submitted comments in a letter dated September 9, 2016 (Attachment 43) 
 

7. La Plata County Building Dept. 
Submitted the following comments in an email dated July 27, 2012: 
“In reference to GCC Energy King Coal II Mine Class II.  All new construction shall meet 2003 IBC and 
be done by a licensed design professional with a code analysis.” Carter Anderson 
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8. La Plata County Public Works Dept. 
Submitted a series of comments, the most recent of which is dated December 10, 2015, August 20, 2014 
and July 14, 2014 (combined into one Attachment 44) and the following updated comments a subsequent 
email dated October 22, 2014: 
 
“Public Works/Engineering has reviewed the attached letter amendment [to allow truck traffic to travel 
south of CR 120] from Roadrunner DS, LLC, dated October 15th, 2014, to the GCC Energy, King II 
Traffic Impact Assessment dated June 10, 2014 and are in agreement with the findings and assumptions.  
We therefore approve the attached amendment as submitted.  Let me know if you have any questions or 
require additional information.”  Jim Davis 
 
And subsequent email received November 25, 2014: 
 
“I am fine with the amendment to the Traffic Impact Analysis Roadrunner submitted [November 14, 2014] 
for GCC addressing the water hauling from the south.  The only concern I have would be if for any reason 
GCC was unable to secure on-site water in a year or two and this hauling turned into a long term 
operation.  Not sure if we can address this with a stipulation, and if we can perhaps it would stipulate that 
if off-site water hauling is required beyond December 31, 2017, the applicant shall re-evaluate the 
potential impacts associated with long term water hauling, and work with the county to mitigate and 
address any public safety issues identified. Otherwise, we are good to go.  Let me know if you require 
anything else.”  Jim Davis  
 
Staff comment:  Limitations on the duration and route of water hauling have been incorporated into this 
report and as a finding for staff’s recommendation.  
 

9. La Plata County Weed Manager 
Submitted the following comments in an email dated January 13, 2016: 
“Weed survey pending start of growing season” Rod Cook 
 

10. La Plata Electric Association 
Submitted the following comments in an email dated January 18, 2016: 
“La Plata Electric Association, Inc. has no objections to the proposed project, provided that all structures 
meet or exceed the minimum clearances to power line facilities as set forth in the current edition of The 
National Electrical Safety Code, and also provided that no structures are located on any LPEA 
easements, underneath any overhead power lines or on top of any underground power lines.” Rhonda 
Beam  
 

11. San Juan Basin Health 
Submitted comments in an email dated October 22, 2014 (Attachment 45) and the following updated 
comments a subsequent email dated October 22, 2014:  
 
“Daniel: We agree that our proposed Condition #4 should be revised to read as: 
4.GCC Energy shall provide water usage flow meter documentation to San Juan Basin Health 
Department upon written request by SJBHD. Thank you” Greg Brand 
 
And the most recent email received January 6, 2016: 
 
“Upon reviewing the updated project narrative for GCC Energy King II Class II, SJBHD comments 
remain the same (see attached email dated October 30, 2014). Also attached, please find the water usage 
projection, prepared by Stoner Engineering and Surveying, that addresses the total number of employees 
respectively; ~165. This number is unchanged in the updated narrative, so no deviation there. 
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Since some time has passed since commenting previously, so I would like to visit the site to verify OWTS 
performance and request septic tank servicing documentation form the applicant. Can you please provide 
contact information or ask that a GCC representative contact me regarding this arrangement?” Chad 
Engelhardt   
 

12. US Army Corps 
Submitted comments in a letter dated May 4, 2015 concluding that construction of the King II Mine did 
not require a permit under Section 404 of Clean Water Act.   
 

Additional Agencies 
Although contacted, the department had not received comments from the following agencies prior to the 
writing of this report: 

 
x Atmos Energy 
x City of Durango Public Works 
x Colorado Department of Public Health and Environment 
x Colorado Division of Parks and Wildlife 
x Hay Gulch Ditch 
x Mining Safety and Health Administration 
x Ute Mountain Ute Indian Tribe Resource Dept. 

 
X. PLANNING COMMISSION – CONTINUATION 

During the October 8, 2015 hearing, the Planning Commission (PC) conducted a public hearing and 
CONTINUED, upon the applicant’s request, the Class II Land Use Permit petition to a date certain of 
February 25, 2016.  The motion received three votes in support from Commissioners Gorton, Minkler, and 
Tencza, with dissenting votes from Commissioners Baizel and Lockwood.  Minutes from the hearing are 
included as Attachment 1. 

 
XI. PLANNING DEPARTMENT RECOMMENDATION 

Based on specific findings, the Planning Commission may vote to continue the project, recommend approval 
of the project with or without conditions, or recommend denial of the project.  The Planning Department and 
County staff recommends that Project Number 2012-0089, GCC Energy King II Coal Mine Class II Land Use 
Permit, be DENIED based upon the following findings: 
 
Findings: 

 
1. The proposed project increases traffic on 6.4 miles of north County Road 120 between State Highway 

140 and the project site, thereby requiring the road to be improved to the local, 10 plus units standards 
(LPLUC Secs. 74-91 & 82-161);  
 

2. In its current condition, the 6.4 miles of north County Road 120 between State Highway 140 and the 
project site does not meet the following standards applicable to a road classified as local, 10 plus units:  
minimum 24-foot wide paved road plus 3-foot shoulders, 60-foot right-of-way, safe road alignment, and 
appropriate sight distance (LPLUC Sec. 74-91); 
 

3. Absent an executed Road Improvement Agreement that includes a schedule of road improvements with 
specific dates by which to complete construction, the proposed project fails to demonstrate, if and when, 
required improvements will be constructed to north County Road 120 between State Highway 140 and 
the project site (LPLUC Sec. 82-161); 
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4. Absent an executed Road Improvement Agreement that includes a schedule of road improvements with 
specific dates by which to complete construction, the proposed project fails to achieve compatibility 
with existing, adjoining land uses pursuant to the following standards: 
 

a. Traffic generated by the proposed projects creates a safety hazard; 
b. Traffic generated by the proposed project is beyond the capacity of north County Road 120 

between State Highway 140 and the project site; 
c. Traffic generated by the proposed project disturbs neighbors due to noise, dust, vibration, and 

late hours of operation; 
d. Traffic generated by the proposed project adversely changes the character of the neighborhood;  
e. Traffic generated by the proposed project significantly disturbs the privacy of the neighbors; 

(LPLUC Secs. 82-191 to 193). 
 

5. Absent an executed Road Improvement Agreement that includes a schedule of road improvements with 
specific dates by which to complete construction, the proposed project fails to uphold the goal of the 
Fort Lewis Mesa Planning District land use plan to achieve harmony with the Rural Landscape (La Plata 
County Comprehensive Plan, Goal 3.2 and Fort Lewis Mesa Planning District Sections IV, V, and VI); 
 

6. Absent an executed Road Improvement Agreement that includes a schedule of road improvements with 
specific dates by which to complete construction, the proposed project fails to promote responsible 
development while minimizing potential impacts to the environment and local residents (La Plata 
County Comprehensive Plan, Goal 8.2) and fails to implement an appropriate instrument (the RIA) to 
ensure development contributes proportionally and concurrently with proposed projects (La Plata 
County Comprehensive Plan, policy 8.2.B.1); 

 
7. Absent an executed Road Improvement Agreement that includes a phased maximum truck hauling 

traffic limitation (80 monthly average / 96 daily maximum; 100 monthly average / 120 daily maximum; 
120 monthly average / 144 daily maximum) corresponding to the phased road improvements, the 
proposed project fails to achieve compatibility with existing, adjoining land uses pursuant to the 
following standards: 

 
a. Traffic generated by the proposed projects creates a safety hazard; 
b. Traffic generated by the proposed project is beyond the capacity of north County Road 120 

between State Highway 140 and the project site; 
c. Traffic generated by the proposed project disturbs neighbors due to noise, dust, vibration, and 

late hours of operation; 
d. Traffic generated by the proposed project adversely changes the character of the neighborhood;  
e. Traffic generated by the proposed project significantly disturbs the privacy of the neighbors; 

(LPLUC Secs. 82-191 to 193). 
 

8. The proposed project fails to provide adequate buffering to reduce noise, glare, traffic, dust, and 
unsightly views and to achieve compatibility with adjoining land uses along north County Road 120 
between State Highway 140 and the project site (LPLUC Sec. 82-165); and   
 

9. The proposed project fails to adequately demonstrate compliance with minimum standards via its 
submitted materials including  a site plan meeting parking standards (compliant parking plan; LPLUC 
Sec. 82-175);  associated drainage plan (LPLUC Sec. 74-112, 82-169); evidence for discontinuation of 
water hauling (LPLUC Sec 82-186); an approved substitute water supply plan (SWSP) and water right 
(LPLUC Sec 82-186); and other items not in compliance with Chapter 82, adopted La Plata County 
Land Use Code (LPLUC). 
 

 



Project No. 2012-0089 PC Page 32 of 32 
 (DM, VS, DP) 
4852-5627-2942, v. 3 

ATTACHMENTS:  
1. October 8, 2015 Planning Commission hearing minutes 
2. Applicant’s narrative dated January 29, 2015 
3. Site plan (11”x17”), revision dated July 29, 2015   
4. Traffic Impact Assessment (TIA) by Roadrunner Design Services updated on November 19, 2015  
5. Conceptual Road Construction plans, dated November 17, 2015  
6. Property Ownership Map, dated September 1, 2015 
7. Roadrunner response to Public Works 8-20-15 memo, dated November 19, 2015 
8. Roadrunner Eng. January 29, 2016, Response to LSC Technical Memo dated 1/15/16 
9. Roadrunner Eng November 14, 2014, Response re: Water Trucks 
10. Road Improvement Agreement Pertaining to La Plata County Road 120 – GCC Energy, LLC   
11. List of other agency permits provided by GCC received on May 15, 2014 
12. Aimone Martin Associates Review of Noise and Vibrations From CR 120 Truck Traffic and Mining 

Operations, dated September 7, 2015.  
13. Wave Engineering, report titled King II Coal Mine Noise Assessment dated January 4, 2016  
14. King II Coal Mine Noise Assessment Appendices A-F  
15. Aimone Martin Associated review of Wave Engineering study dated January 15, 2016 
16. Resource Hydrogeolic Services, July 30, 2015, Preliminary Hydrologic Monitoring Plan  
17. Trinity Consultants January 29, 2016, Response to McVehil-Monnett Report dated 12/15/15  
18. Roadrunner Eng letter January 29, 2016, Response to LSC Report 
19. Resource Hydrogeologic Services, January 31, 2016, Response to Randolph Fischer letter dated 

12/19/15  
20. Neighborhood Compatibility Meetings Summary of Issues Discussed dated September 11, 2012 and 

December 19, 2013  
21. Conceptual buffering plan at 2541 and 3230 CR 120  
22. Review of Annual Hydrology Report, CDS Environmental Services, December 22, 2014 
23. Surrounding landowner notification list within 500’of the subject property in addition to neighbors 

along CR 120 east, CR 120 west, CR 116, and CR 119    
24. Public comment letters, all 58 compiled into one attachment  
25. Concerned Citizens of Hay Gulch April 8, 2015  
26. Hay Gulch Citizen Advisory Panel Report July 8, 2015  
27. Grantham et al, Response to Compatibility Assessment and Mitigation Document, and Alternate 

Approach to King II Traffic July 13, 2015, updated August 28, 2015  
28. Alternative Approach to King Coal II Truck Traffic (J Graham et al) October 8, 2015  
29. Luke Danielson December 15, 2015 re: Traffic, E. Strid Mine Engineers 
30. Luke Danielson December 16, 2015 re: McVehil-Monnett Air Quality Report 
31. SW CO Advocates December 19, 2015 re: Randolph Fischer Water 
32. Luke Danielson December 28, 2015 re: Request for Noise Monitoring Report 
33. Luke Danielson January 7, 2016 re: Request for info 
34. Luke Danielson January 15, 2016 re: LSC Traffic Memo 
35. Luke Danielson January 19, 2016 re: Carl Mount GCC Production Rates 
36. Luke Danielson January 25, 2016 re: Sharing of information  
37. Luke Danielson January 29, 2016 re: McVehil-Monnett Air Quality Supplement  
38. Luke Danielson February 8, 2016 re: Summary of comments with Exhibits A-K 
39. SW CO Advocates February 8, 2016 re: Summary of comments  
40. Colorado Geologic Survey letter dated August 21, 2015  
41. Colorado Division of Water Resources letter dated August 7, 2012 
42. Fort Lewis Mesa Fire Protection District letter dated January 15, 2016 
43. Fort Lewis Mesa Planning Group letter dated September 9, 2016 
44. County Public Works memos dated December 10, 2015, August 20, 2014 and July 14, 2014 
45. San Juan Basin Health email dated October 22, 2014    

END OF DEPARTMENT REPORT 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 

BOARD OF LAND APPEALS 
 
WILDEARTH GUARDIANS,     )   IBLA No. 2017-0239     
            )   
 Appellant         )  Notice of Appeal,        
            )  Decision on Request for Informal  
            )  Review, Citizen Complaint of GCC  
            )  Energy LLC’s King II Mine, Permit No.  
            )  CO-0106, La Plata County, Colorado  
            ) 
 

DECLARATION OF PAULA MATHIAS 
 
I, Paula Mathias, declare as follows: 

1. The facts set forth in this declaration are based on my personal knowledge. If called 

as a witness in these proceedings, I could and would testify competently to these facts. 

2. I currently reside in unincorporated La Plata County, Colorado.  I live off of La Plata 

County Road 120, also known as the Hay Gulch Road.  The Hay Gulch Road heads west from 

Colorado Highway 140 a couple of miles south of the town of Hesperus, Colorado.  After 

departing Highway 140, the Hay Gulch Road ultimately heads south and then turns east 

adjoining Highway 140 about 7 miles south of Hesperus.  I live at 788 Cougar Way, which 

departs north from the northern section of the Hay Gulch Road about two and a half miles west 

of Highway 140.  This is just above where the Hay Gulch Road turns from pavement to dirt.  I 

have lived here for 13 years.   

3. I have chosen to call Hay Gulch home because of its beauty and remoteness.  It offers 

a peaceful sanctuary away from Durango’s city limits where I can be blessed by wildlife 

sightings, privacy, fresh air, solitude, and quietness. I enjoy my hardworking, honest, loyal 

neighbors who have been here for decades for the same reasons.  I appreciate the loveliness of 

the Hay Gulch area and enjoy hiking, cross country skiing, gardening, and mountain biking 
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regularly.  I greatly enjoy the vast views my home has to offer of the Four Corners Region and 

the La Plata Mountains.  I deeply value the rural quality of life this region and community has to 

offer and feel it is being lost. 

4. I am a member of WildEarth Guardians and have been since early 2016.  WildEarth 

Guardians is a non-profit environmental organization dedicated to protecting and restoring the 

wildlife, wild places, wild rivers, and health of the American West.  A statement of WildEarth 

Guardians’ mission and its general goals is online at 

http://www.wildearthguardians.org/site/PageServer?pagename=about.  The organization has over 

100,000 members. I support the mission of the organization. 

5. In living along Hay Gulch Road, I am regularly adversely impacted by GCC Energy’s 

King II coal mine operations.  The King II mine is located approximately 7 miles west of 

Highway 140 on the northern section of the Hay Gulch Road. I am most impacted by the daily 

coal hauling operations associated with the mine, hundreds of semi trucks using the Hay Gulch 

regularly.  These trucks create extensive noise, dust, and exhaust emissions.  At times, they clog 

our narrow, county road causing traffic delays or run batched four in a row creating safety 

hazards while exiting your driveway.  When commuting, I find that the quantity and size of the 

trucks make the Hay Gulch Road more dangerous. The hazards are increased at our numerous 

blind curves and even more life threatening in winter’s inclement weather.  Below are some 

images illustrating the adverse effects I’ve experienced related to GCC’s coal hauling activities.  

Where I reside, I can often see diminished air quality created by the coal trucks. The trucks’ 

noise levels impact our quality of sleep. There is grave concern for the likelihood of water 

depletion to our local aquifer /and our personal well. A mine of this magnitude uses 

approximately 50,000 gallons of water per day in an area of La Plata County known for its water 
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scarcity.  

 

Dust created by one of GCC Energy’s coal trucks diminishes air quality  
in close proximity to a local residence. 
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Two coal trucks pass along our substandard, narrow county road. 
- The right back wheels are over the white line 
- The right truck is “Untarped” hauling coal 
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Dust and exhaust generated by a coal truck along our paved county road. 
 

 

Truck hauling during inclement weather increases locals’ safety risks. 
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6. I also find it distressing that the former King Coal I site, which is approximately three 

miles to the west of where I live and is considered a part of the overall King II mining 

operations, is not being reclaimed. Rather it is being used as a disposal for waste material from 

the active King II mining operation. Trucks regularly dump waste material at the site and heavy 

machinery is seen moving the waste, creating dust, noise, an exhaust pollution.  What’s more, 

this waste disposal activity threatens contamination of our watershed. GCC Energy appears to be 

in violation of state and local law as they continue to dump waste at this location.  I find the 

heavy industrial activity associated with the mining operations at the King II mine detracting 

immensely from the natural beauty of where I live and diminishing my quality of life. 

7. I am aware that heavy industrial activity at the active King II mine has increased 

substantially over the years due to increases in coal production.  I am aware that when the King 

II mine began operations, it was assumed that only around 300,000 tons per year would be 

produced from the mine.  This ultimately went up to a little more than 600,000 tons per year in 

2007 and, somehow, as of 2014, GCC purportedly has approval to mine 1.3 million tons of coal 

per year. According to the State of Colorado’s coal production data (available online at 

http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx), 970,790 tons of coal were produced 

from the mine in 2014 and in 2015, 813,677 tons were produced. 

8. I have witnessed firsthand how production increases at the King II mine have led to 

more mine related traffic, more industrial activity at the mine site, more air pollution (including 

dust and dirt, and exhaust emissions), more water usage, more safety hazards, and more noise in 

the area. The increase in industrial activity at the King II mine has had and continues to have a 

profound adverse impact on my quality of life.  I plan to continue living here as I have invested 

considerably in my home, which I built myself.  However, the impacts of increased industrial 
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activity have made living here less pleasant.  Things are nearly untenable, but if production 

increases even further, I feel I may have no choice but to move. I can assume my property value, 

which happens to be my only retirement, will suffer degradation due to the presence and negative 

impacts created by the coal mine. 

9.  I am familiar with the May 19, 2016 complaint filed by WildEarth Guardians with 

the U.S. Office of Surface Mining Reclamation and Enforcement (“OSMRE”).  The complaint 

alleged that GCC was failing to comply with a Mining Plan that was approved by the U.S. 

Department of the Interior in 2007.  I understand that in approving this Mining Plan, which 

authorized the mining of publicly owned coal managed by the federal government, the Interior 

Department approved mining of a federal coal lease at the King II mine under the explicit 

presumption that production would not exceed 610,000 tons of coal per year.  WildEarth 

Guardians’ complaint alleged that, in producing more than 610,000 tons of coal per year, GCC 

was violating its 2007 Mining Plan.   

10. As a WildEarth Guardians member, I wholeheartedly supported this complaint as I 

felt it would help limit the industrial impacts associated with the King II coal mine.  If GCC were 

required to limit production to 610,000 tons of coal per year, as it was required to do, it would 

diminish the adverse effects that I have personally experienced in relation to the production 

increases and concurrent increase in industrial activity at the mine site, including the former 

King I mine site and along Hay Gulch Road.  There would be less truck traffic, less air pollution, 

less overall industrial activity, fewer chances of water depletion and/or contamination, and fewer 

negative impacts to the rural character of where I live. I would happier and healthier, and my 

quality of life would be less diminished.   

11. I am aware that on June 6, 2016, staff with the Western Regional Office of OSMRE 
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rejected WildEarth Guardians’ complaint, asserting that it could not legally enforce violations of 

a Mining Plan.  I am also aware that on June 30, 2017, the Acting Director of OSMRE upheld 

the Western Regional Office’s decision and in doing so, upheld the adverse impacts associated 

with increased coal production that I have experienced.  These harms will continue unless and 

until the rejection is reversed and GCC is required to limit it's production according to the 2007 

Mining Plan.   

12. According to the State of Colorado’s coal production data, every year since 2011 

GCC has produced more than 610,000 tons of coal from the King II mine (see summary coal 

production data available on the State of Colorado’s website, 

http://mining.state.co.us/Reports/Reports/Pages/Coal.aspx)/  at 

http://mining.state.co.us/SiteCollectionDocuments/04Summary16.pdf). 

13. If WildEarth Guardians’ complaint would have been sustained, it would have 

diminished the adverse effects to my quality of life that I have experienced and continue to 

experience, providing me relief.  Limiting production to no more than 610,000 tons per year 

would lead to less truck traffic on the Hay Gulch Road, less waste disposal activity at the former 

King I mine site, less overall air pollution from trucks and mining operations, less noise, and 

overall, less adverse impacts to my quality of life.   

14. It is notable that at the time of the 2007 Mining Plan approval, OSMRE determined 

that there would be “no significant” impacts to the human environment related to mining at the 

King II mine.  By allowing increased production, there is no assurance that the reasonably 

foreseeable impacts of mining at the King II mine—including truck traffic and waste disposal—

are not significantly impacting or will not significantly impact the human environment. 

15. If OSMRE’s rejection of WildEarth Guardians’ complaint is reversed on the basis 
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that the agency can legally enforce violations of a Mining Plan, it would open the door for the 

complaint to be sustained.  This means the adverse impacts I have experienced and will continue 

to experience would be diminished. 

Pursuant to 28 U.S.C. § 1746, I declare, under penalty of perjury, that the foregoing is 

true and correct. 

Executed this 16th day of August 2017 in Hesperus, Colorado. 

 

 
      
 
                
                  Paula G Mathias 
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BEFORE THE DIRECTOR 
UNITED STATES DEPARTMENT OF THE INTERIOR 

OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT 
 

       )         
In the Matter of:             ) Request for Informal Review of a Denial of  
              ) a Citizen Complaint Filed Pursuant to the  
GCC Energy, Inc., King II Mine,        ) Surface Mining Control and Reclamation 
Colorado Permit No. C-1981-035        ) Act 
and Federal Permit No. CO-0106A       )  
                 ) 

 
DECLARATION OF FRANK AND JULIE MCCUE 

 
We, Frank and Julie McCue, declare as follows: 

1. The facts set forth in this declaration are based on our personal knowledge. If called 

as witnesses in these proceedings, we could and would testify competently to these facts. 

2. We currently reside in unincorporated La Plata County, Colorado.  We live off of La 

Plata County Road 120, also known as the Hay Gulch Road.  The Hay Gulch Road heads west 

from Colorado Highway 140 a couple of miles south of the town of Hesperus, Colorado.  After 

departing Highway 140, the Hay Gulch Road ultimately heads south and then turns east and then 

reaches Highway 140 again about 10 miles south of Hesperus.  We live at 2541 CR 120, which 

departs north from the northern section of the Hay Gulch Road about five miles west of Highway 

140, pretty much where the Hay Gulch Road turns from pavement to dirt.  We have lived here 

for 34 years where we raised 3 children.   

3. We live where we live because it is a beautiful and remote place in the country.  We 

enjoy our neighbors, most of which are ranchers, educators, or retired citizens.  We deeply value 

the rural quality of life here.  

4. We are members of WildEarth Guardians.  WildEarth Guardians is a non-profit 

environmental organization dedicated to protecting and restoring the wildlife, wild places, wild 
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rivers, and health of the American West.  A statement of WildEarth Guardians’ mission and its 

general goals is online at http://www.wildearthguardians.org/site/PageServer?pagename=about.  

The organization has over 100,000 members. We support the mission of the organization. 

5. In living where the pavement ends and the gravel begins, we are regularly adversely 

impacted by operations at GCC Energy’s King II coal mine.  The King II mine is located 

approximately 10 miles west from Highway 140 on the northern section of the Hay Gulch Road.  

We are directly impacted by coal hauling operations associated with the mine, which have led to 

hundreds of big rig trucks passing our home.  Rarely can we look out our windows or walk 

outside without a truck rolling past.  We are tired of being forced inside due to the large volume 

of trucks, the noise and dust, and the invasion of privacy.  We sit on our deck or work in our yard 

only to have one after another trucks pass by while drivers wave and smoke their cigarettes. We 

have been forced into our home because the dust gets so thick. 

6.   We find the heavy industrial activity associated with mining and reclamation 

operations at the King II mine detracts immensely from the natural beauty of where we live and 

has diminished our quality of life.  We listen to semis rumble past our front door 24 hours a day, 

six days a week.  They have woken us up at night, and have caused us to slide into ditches in the 

winter time.  We drive in a constant hyper vigilant state due to the nature of the road, blind 

corners, and a 9% grade hill, which begins almost immediately out our driveway.  We never 

know what to expect due to the volume of truck traffic. 

7. We are aware that heavy industrial activity at the King II mine has increased 

substantially over the years due to increases in coal production that have occurred.  We are aware 

that when the King II mine began operations, it was assumed that only around 300,000 tons per 

year would be produced from the mine.  This ultimately went up to a little more than 600,000 
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tons per year in 2007.  Now GCC claims it can mine more than 1.2 million tons of coal per year.   

8. We have witnessed firsthand how production increases at the King II mine have led to 

more truck traffic, more industrial activity at the mine site, more air pollution (including dust and 

dirt, and exhaust emissions), and more noise in the area. The increase in industrial activity at the 

King II mine has had and continues to have a profound adverse impact on our quality of life.  We 

plan to continue living at 2541 because we cannot sell our property.  We point blank asked GCC 

to purchase our property and they informed us via email and Fed Ex that they were not 

interested. What are we to do for who in their right mind would want to live next to a personal 

haul road for a coal company with semis driving in both directions at a rate of a truck every 4-5 

minutes?  Below are images illustrating some of the negative impacts we’ve experienced related 

to GCC’s coal hauling activities. 

 
Our son’s car in the ditch on the left avoiding the semi.  We were helping a couple from Arizona who got 
stuck due to them trying to maneuver around a stuck coal truck.  GCC assured residents on CR 120 that 

NO trucks would run during inclement weather, one of many broken promises. 
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How safe is this?  Person chaining up pickup on the 8.8% variance hill.   

We have to drive on high alert ever day due to the constant flow of semis. 
 

 
Common scene in front of our house, 2541 CR 120. 
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Three trucks rumbling past our property.  Our house sits just to the right of the  

tin-roofed building in the middle of the picture. 
 

9.  We are familiar with the May 19, 2016 complaint filed by WildEarth Guardians with 

the U.S. Office of Surface Mining Reclamation and Enforcement (“OSMRE”).  The complaint 

alleged that GCC was failing to comply with a Mining Plan that was approved by the U.S. 

Department of the Interior in 2007.  We understand that in approving this Mining Plan, which 

authorized the mining of publicly owned coal managed by the federal government, the Interior 

Department assumed that production at the King II mine would not exceed 610,000 tons of coal 

per year.  WildEarth Guardians’ complaint alleged that, in producing more than 610,000 tons of 

coal per year, GCC was violating its 2007 Mining Plan.   

10. As WildEarth Guardians members, we supported this complaint as we felt it would 

help limit the industrial impacts associated with the King II coal mine.  If GCC was required to 

limit production to 610,000 tons of coal per year, it would diminish the adverse effects that we 

have experienced in relation to the production increases and concurrent increase in industrial 

activity at the mine site and along Hay Gulch Road.  There would be less truck traffic, less air 

pollution, less overall industrial activity, and fewer negative impacts to the rural character of 

where we live.  We would be happier and healthier. 



 6 

11. We are aware that on June 6, 2016, staff with the Western Regional Office of 

OSMRE rejected WildEarth Guardians’ complaint, asserting that it could not legally enforce 

violations of a Mining Plan.  In making this assertion, OSMRE upheld the adverse impacts 

associated with increased coal production that we have experienced.  These harms will continue 

unless and until the rejection is reversed and GCC is required to limit its production.  If 

WildEarth Guardians’ complaint would have been sustained, it would have diminished the 

adverse effects to our quality of life that we have experienced and continue to experience, 

providing us relief.  Limiting production to no more than 610,000 tons per year would lead to 

less truck traffic on the Hay Gulch Road, less overall air pollution from trucks and mining 

operations, less noise, and overall, less adverse impacts to our quality of life.   

12. It is noteworthy that at the time of the 2007 Mining Plan approval, OSMRE 

determined that there would be “no significant” impacts to the human environment related to 

mining at the King II mine.  By allowing increased production, there is no assurance that the 

reasonably foreseeable impacts of mining at the King II mine, including the impacts of heavy 

truck traffic, are not significantly impacting or will not significantly impact the human 

environment. 

13. If OSMRE’s rejection of WildEarth Guardians’ complaint is reversed on the basis 

that the agency can legally enforce violations of a Mining Plan, it would open the door for the 

complaint to be sustained.  This means the adverse impacts we have experienced and will 

continue to experience would be diminished. 
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Pursuant to 28 U.S.C. § 1746, we declare, under penalty of perjury, that the foregoing is 

true and correct. 

Executed this 25th day of June, 2016 in Hesperus, Colorado. 

 
          ________________________ 

Frank McCue  
 

          ________________________ 
Julie McCue  
 
 
 



Exhibit 6 
 

King II 2007 Mining Plan Approval 














