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RE: Western Energy Area F EIS 
 
Dear Ms. Bauman: 
 
These comments are submitted on behalf of the Western Environmental Law Center (WELC), 
Montana Environmental Information Center (MEIC), Montana Elders for a Livable Tomorrow 
(MELT), Indian People’s Action, Environment Montana Research & Policy Center, 350 Montana, 
Montana Conservation Voters Education Fund, WildEarth Guardians, and the Sierra Club, 
(collectively, “Citizens”). The Citizens have previously submitted comments to the U.S. Office of 
Surface Mining (OSM) and the Montana Department of Environmental Quality (MDEQ) 
regarding the present mine expansion. Those comments are attached and incorporated by 
reference herein.1 For the foregoing reasons OSM and MDEQ’s (collectively referred to as OSM 
throughout these comments) draft environmental impact statement (DEIS) is legally insufficient 
and we request OSM reject the proposed expansion in favor of the No Action alternative. 
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INTRODUCTION 
 
As explained in detail below, the Rosebud Mine Area F DEIS analyzing and disclosing the 
impacts of mining and burning 70.8 million tons of coal is legally insufficient. OSM should reject 
the proposal in favor of the No Action alternative. With more than 700 coal mines in the U.S., 
this proposal would rank in the top 2 percent of U.S. coal mines in terms of annual output. 
Before OSM can proceed with approving this project, it must first prepare an environmental 
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analysis that adequately analyzes and discloses the full range of environmental impacts, as 
required by the Montana Environmental Policy Act (MEPA) and National Environmental Policy 
Act (NEPA).  
 
OSM and DEQ only held on public hearing in Colstrip Montana on this expansion. Citizen 
organizations across the state, including the Montana Environmental Information Center, Sierra 
Club, 350 Montana, WildEarth Guardians, Montana Elders for a Livable Tomorrow, Montana 
Public Interest Research Group, Western Environmental Law Center, and Montana 
Conservation Voters, held their own public hearing on the expansion in Missoula on February 
15. 70 people participated in the hearing. Some people submitted only written comments, 
while others provided oral comments, including Dr. Steve Running, a climate scientist and a 
member of the Nobel Peace Prize committee of the International Panel on Climate Change. All 
speakers and written comments opposed the expansion due to inadequate analysis of such 
issues as climate change, the social cost of carbon, water quality and quantity, air quality, and 
the failure to consider cleaner energy alternatives.2 
 
These comments address the following flaws in OSM’s analysis: improper statement of purpose 
and need; failure to consider connected and cumulative actions; failure to consider reasonable 
alternatives; failure to take a hard look at the project’s direct, indirect, and cumulative impacts 
on water, air, cultural resources, and climate; and failure to consider the unfulfilled reclamation 
obligations at the mine and the mine owners’ financial status. 
 

CITIZENS GROUPS 
 
The Montana Environmental Information Center (MEIC) is a 501(c)(3) nonprofit organization 
founded in 1973 with approximately 5,000 members throughout the United States and the 
State of Montana. MEIC is dedicated, in part, to the preservation and enhancement of the 
natural resources and natural environment of Montana and to the gathering and disseminating 
of information concerning the protection and preservation of the human environment through 
education of its members and the general public concerning their rights and obligations under 
local, state, and federal environmental protection laws and regulations. MEIC is also dedicated, 
in part, to assuring that federal officials comply with and fully uphold the laws of the United 
States that are designed to protect and enhance the environment from pollution. MEIC and its 
members have intensive, long-standing recreational, aesthetic, scientific, professional, and 
spiritual interests in the responsible production and use of energy, the reduction of greenhouse 
(GHG) pollution as a means to ameliorate our climate crisis, and the land, air, water, and 
community impacted by climate change. MEIC submits these comments on its own behalf and 
on behalf of its adversely affected members. 
 
Montana Elders for a Livable Tomorrow (MELT) is a nonprofit organization of senior citizens in 
western Montana with lifetimes of experience in industry, academia, wildlife management, 

                                                 
2 A transcript of the hearing is included as Attachment 2. 



5 | P a g e  
MEIC et al. Rosebud Area F DEIS Comments 

 

government, medicine and civil and political action. MELT’s goal is to leave to future 
generations a more livable world than the one we are on a path to creating. For MELT, 
protecting the quality of health, air, water, and land is a moral and ethical issue. MELT’s top 
concern is the negative impact that the fossil fuel industry is having on these essential issues, in 
Montana and around the globe. 
 
Indian People’s Action works in Montana urban areas to reach out and empower Native 
Americans to address the social, economic, environmental and racial inequities that shape their 
lives. Indian People's Action works on multiple fronts: native rights, anti-discrimination, and the 
injustice in the justice system. 
 
Environment Montana Research & Policy Center is dedicated to protecting the air, water, and 
open spaces in America's last best place. We investigate problems, craft solutions, educate the 
public and decision makers, and help Montanans make their voices heard in local, state, and 
national debates over the quality of our environment and our lives. 
 
350 Montana is a Montana-based organization that works to reduce atmospheric CO2 
concentrations to 350 ppm by implementing strategic actions and advocating policies to end 
fossil fuel burning with the greatest urgency.  We envision a rapid conversion to a 100 percent 
renewable global energy system using wind, water, and solar.  We work with the global 
grassroots climate movement to achieve these goals and safeguard Earth’s life-support 
systems. 
 
Montana Conservation Voters Education Fund (MCVEF) is a non-profit organization dedicated 
to involving citizens in our democratic process. MCVEF was founded in 1999 by a steering 
committee of dedicated leaders and staff from groups seeking a response to attacks on 
environmental laws in the state. Today, MCVEF shines a spotlight on the votes and actions of 
elected officials – from the Courthouse to Congress – affecting clean air and water, open 
spaces, wildlife, and public health. MCVEF works for responsible stewardship of Montana's 
incredible natural assets by providing voter participation services to over 35,000 
conservationists. 
 
WildEarth Guardians is a west-wide nonprofit environmental organization dedicated to 
protecting and restoring the wildlife, wild places, and wild rivers of the American West. Through 
its Climate and Energy Program, WildEarth Guardians advocates for cleaner energy and works 
to ensure the impacts of fossil fuel development are minimized to protect the Earth’s climate 
and natural resources. Guardians, its members, and staff members use the lands in and near 
Rosebud Mine for recreational, scientific, and aesthetic purposes, including wildlife 
observation. Guardians and its members have an interest in preserving their ability to enjoy 
such activities in the future. Guardians submits these comments on behalf of itself and its 
members who have an interest in reducing greenhouse gas emissions and maintaining these 
Montana lands. 
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Sierra Club is America's oldest and largest grassroots environmental organization. Sierra Club is 
dedicated to exploring, enjoying, and protecting the wild places of the Earth; to practicing and 
promoting the responsible use of the Earth’s resources and ecosystems; to educating and 
enlisting humanity to protect and restore the quality of the natural and human environment; 
and to using all lawful means to carry out these objectives. 
 

I. OSM VIOLATED NEPA BY USING PURPOSE AND NEED STATEMENTS THAT ARE 
INAPPROPRIATE, INCOMPLETE, AND INCONSISTENT WITH CONTROLLING 
STATUTORY PURPOSES. 

 
Environmental analyses prepared under NEPA must state the purpose and need of the 
underlying government action. 40 C.F.R. § 1502.13 (“The statement shall briefly specify the 
underlying purpose and need to which the agency is responding in proposing the alternatives 
including the proposed action.”). “An agency may not define the objectives of its action in 
terms so unreasonably narrow that only one alternative from among the environmentally 
benign ones would accomplish the goals of the agency’s action, and the EIS would become a 
foreordained formality.” Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1066 (9th Cir. 
1998). Similarly, a purpose and need statement may not “adopt[] private interests to draft a 
narrow purpose and need statement that excludes alternatives that fail to meet specific private 
objectives.” Nat’l Parks & Conservation Ass’n v. BLM, 606 F.3d 1058, 1072 (9th Cir. 2009). 
Instead, the agency must draft the purpose and need statement in light of “the views of 
Congress” from “the agency’s statutory authorization to act, as well as other congressional 
directives.” Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991). 
 
Here, OSM’s statement of purpose and need is legally flawed. First, the agency frames the 
purpose unreasonably narrowly as “to allow continued operations at the Rosebud Mine by 
permitting and developing a new surface-mine permit area known as permit Area F.” DEIS at S-
9. This is just a statement of Western Energy’s interest in mining the coal. With such a narrowly 
drawn statement of purpose and need, it is a foreordained conclusion that OSM will determine 
that the only way to provide Western Energy with authorization to “continue operations at the 
Rosebud Mine” is to approve the mining expansion. This is precisely what the Ninth Circuit 
condemned in National Parks & Conservation Association, and it is inconsistent with NEPA. See 
also Van Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986) (“At the outset we note that the 
evaluation of ‘alternatives’ mandated by NEPA is to be an evaluation of alternate means to 
accomplish the general goal of an action; it is not an evaluation of the alternative means by 
which a particular applicant can reach his goals.”). 
 
The stated need for the mine is similarly narrowly defined, “Western Energy is required to 
obtain a surface-mine operating permit … and approval of a federal surface-mine plan … for the 
project area in order to access additional coal reserves needed to fulfill contractual obligations 
to its customers, the Colstrip and Rosebud Power Plants.” DEIS at S-9. This described need for 
the Area F expansion is fundamentally flawed because it ignores Western Energy’s existing 
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ability to fulfill those contracts absent the expansion, ignores the duration of existing 
contractual obligations, and ignores present and predicted market trends.  
 
Western Energy’s Rosebud Mine currently produces the most expensive coal in the Powder 
River Basin due to decades of least cost mining and the associated increase in stripping ratios.3 
It is highly likely that coal from the Rosebud Mine would be uneconomic to customers outside 
of the Colstrip region. In fact, in 2010 a contract between Rosebud Mine and Minnesota Power 
was cancelled due to uneconomic contract terms.4 Because of the Colstrip plant’s location 
directly adjacent to the Rosebud Mine, there are minimal transportation costs in transporting 
the coal to the Colstrip coal-fired power plant. However, because of cost-plus contracts that 
Western Energy has with the owners of the Colstrip plant, the additional costs of Rosebud coal 
are passed onto the owners of Colstrip.5 As these costs rise, the utilities and their regulatory 
commissions will continue to re-assess their energy portfolios, and weigh the costs of 
competing resources. This will put increasing pressure on the owners of Colstrip. 
 
While the owners notified Westmoreland that the contract for Units 1 and 2 will terminate 
three years early and end in 2019, the contract for coal for Units 3 and 4 will also terminate at 
the end of 2019, according to Westmoreland’s 10-K report.6 The DEIS purpose statement that 
the Area F expansion is necessary to fulfill Westmoreland’s contract with the Colstrip plant 
owners is fiction. That contract will expire long before existing permitted coal reserves are 
used. Westmoreland will need to prove it has negotiated a new contract with new terms before 
this purpose statement can be considered accurate. OSM’s estimated timeline for mining at 
Area F assumes an operating life of nineteen years, to approximately 2038. This estimate 
ignores the increasingly strong likelihood that Colstrip will retire well before 2038 due to 
economic, environmental, legal, and political considerations.  
 
The six utilities that own the Colstrip plant are facing increasing economic pressure to retire the 
plant. Natural gas, and increasingly renewable energy and energy storage, are directly 
competing with coal-fired power, resulting in a rapid slate of coal plant retirements that is 

                                                 
3 John T. Boyd Company, Powder River Basin Coal Resources and Cost Study (Sept. 2011). 
Attachment 3. (Prepared for Xcel Energy.) 
4 Westmoreland Coal Company, Inc. SEC Form 8-K (Nov. 11, 2010) 
http://westmoreland.com/wp-content/uploads/2014/01/Form_8-
K_Filed_on_November_11_20101.pdf. Attachment 4. 
5 Westmoreland Coal Company, SEC Form 10-K, (Dec. 31, 2016) at 13 
https://www.sec.gov/Archives/edgar/data/106455/000010645517000012/wlb-
123116_10k.htm.  Attachment 5. 
6 Id.  

http://westmoreland.com/wp-content/uploads/2014/01/Form_8-K_Filed_on_November_11_20101.pdf
http://westmoreland.com/wp-content/uploads/2014/01/Form_8-K_Filed_on_November_11_20101.pdf
https://www.sec.gov/Archives/edgar/data/106455/000010645517000012/wlb-123116_10k.htm
https://www.sec.gov/Archives/edgar/data/106455/000010645517000012/wlb-123116_10k.htm
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predicted to continue and accelerate.7 In 2018 an additional 15 gigawatts of coal-fired power 
will retire.8 Colstrip is not unique or shielded from these pressures.  
 
Puget Sound Energy, based in Washington State and the largest owner of the Colstrip complex, 
recently reached an agreement to depreciate the Colstrip plant by 2027, which was approved 
by the Washington Utilities and Transportation Commission.9 This agreement will help to 
facilitate the closure of the plant at a much earlier date than previously planned. Additionally, 
Governor Inslee of Washington proposed a carbon tax during the 2018 legislative session at $20 
per ton.10 Puget Sound Energy offered its support for the legislation. Although the bill recently 
failed, a citizens group in Washington is currently planning to introduce a ballot initiative that 
would require a tax on carbon.11 
 
In 2016, the Oregon Legislature passed a law that requires the utility to depreciate the Colstrip 
Plant by 2030, and prevents the sale of electricity generated from coal by 2030, with a potential 
five-year grace period.12 This will impact both Portland General Electric and PacifiCorp, as 
Portland General Electric is a 20 percent owner of both Units 3 and 4, and PacifiCorp is a 10 
percent owner of both Units 3 and 4. In February, Portland General Electric told investors that it 
will be out of Colstrip by 2030.13  
 
Avista, a 15 percent owner of both Units 3 and 4 at Colstrip, is currently being purchased by 
Canada utility Hydro One, with the sale recently approved by the Federal Energy Regulatory 
Commission. Hydro One has strategically retired all of its coal assets in Ontario, and it is unlikely 
Hydro One will once again assume the risk of continuing to operate a coal plant. 
 
Westmoreland states that the need for permitting Area F is to “fulfill contractual obligations to 
its customers, the Colstrip and Rosebud Power Plants.” DEIS at 11. However, the volume of 
annual coal production projected by Westmoreland is greatly inflated. Table 99 projects that 
from 2019-2021 the Rosebud Mine will produce approximately 10.6 million tons of coal. 
Notably, this is 1-2 million tons more than the previous seven years of coal production from 
2011-2017. Prior to 2011, Westmoreland sold coal to Minnesota, and so the Rosebud Mine had 

                                                 
7 Institute for Energy Economics and Financial Analysis, U.S. Coal: More Market Erosion is on the 
Way (2018). Attachment 6. 
8 Id. 
9 Washington Utilities and Transportation Commission, Final Order 08 Approving and Adopting 
Settlement Stipulation. (Dec. 5, 2017). Attachment 7. 
10 http://thehill.com/homenews/state-watch/368317-washington-governor-proposes-new-
carbon-tax. Attachment 8. 
11 https://yeson732.org/. Attachment 9. 
12 http://insideenergy.org/2016/03/03/oregon-says-no-to-coal-fired-electricity/. 
Attachment  10. 
13 Portland General Electric Powerpoint, “Investor Presentation,” BAML Conference (March 1, 
2018). Attachment 11. 

http://thehill.com/homenews/state-watch/368317-washington-governor-proposes-new-carbon-tax
http://thehill.com/homenews/state-watch/368317-washington-governor-proposes-new-carbon-tax
https://yeson732.org/
http://insideenergy.org/2016/03/03/oregon-says-no-to-coal-fired-electricity/
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a higher production volume. However, the export of coal to Minnesota proved uneconomic, 
and now the Rosebud Mine no longer exports coal and is exclusively dedicated to the Colstrip 
facility and the small waste coal plant nearby.  
 
That waste coal facility, Colstrip Energy Limited Partnership, is a qualifying facility under the 
federal Public Utilities Regulatory Policy Act of 1978 (PURPA). Montana’s largest utility, 
NorthWestern Energy, signed a contract for power with this electricity provider in the early 
1990’s. That contract expires in 2024,14 and NorthWestern has indicated that it is not interested 
in continuing that contract as it is the highest cost power supply in NorthWestern Energy’s 
portfolio.15 Colstrip Energy Limited Partnership obtains about 250,000 tons of coal from 
Western Energy each year. That demand is very likely to disappear when the PURPA contract 
ends in 2024.  
 
From 2022-2031, Westmoreland predicts that the mine will produce, for most years, 8.7 million 
tons of coal. This decline in production is apparently a result of the closure of Units 1-2 in 2022. 
However, this projected volume is greater than five of the past seven years, when all units at 
the plant were running. The retirement of Units 1-2 represents approximately 1/3 of the 
capacity of the Colstrip power plant and the loss in sales of approximately 2.3 million tons of 
coal annually, or greater than 25 percent of the annual production at the Rosebud Mine. 
Westmoreland does not specify where this new volume of production will go or why it is 
needed. Additionally, in July of 2016 Westmoreland was notified by the owners of Colstrip 1-2 
that its coal supply agreement will end three years earlier, at the end of 2019. 
 
The graph below combines data from the DEIS, the Montana Department of Environmental 
Quality, and NorthWestern Energy, to demonstrate that the DEIS grossly inflates the demand 
for additional coal in coming years.  
 

                                                 
14 NorthWestern Energy, “The 2015 Electricity Supply Resource Procurement Plan,” at 8-14 
(2015). Attachment 12.  
15 Montana Public Service Commission, “NorthWestern Energy, Residential Electric Rates and 
Electricity Supply (Through June 2015),” at 9 (2015). Attachment 13. 
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Rosebud	Mine	Annual	Production	(tons/year)
Year Areas	A	+	B2 Area	C3 Area	F AM5 Total CELP	tpy	coal*

2001 11,246,730														 no	data

2002 10,015,036															 no	data

2003 11,034,262															 no	data

2004 12,664,823															 no	data

2005 13,376,542															 no	data

2006 12,583,084															 no	data

2007 12,583,084															 267,276													

2008 13,052,713															 248,686													

2009 10,331,684															 242,423													

2010	** 12,231,389															 279,142													

2011 8,784,828																	 213,696													

2012 8,018,098																	 246,225													

2013 8,234,130																	 279,169													

2014 9,018,465																	 266,007													

2015 9,671,003																	 268,186													

2016 8,812,478																	 273,657													

2017 6166140*

2018 2,466,100 3,483,050 4,000,000 0 9,949,150																	

2019 2,574,300 3,483,050 4,000,000 0 10,057,350															

2020 2,468,700 2,786,440 4,000,000 1,393,220 10,648,360															

2021 2,516,300 2,786,440 4,000,000 1,393,220 10,695,960															

2022 1,217,300 1,741,525 4,000,000 1,741,525 8,700,350																	

2023 0 1,741,525 4,000,000 1,741,525 7,483,050																	

2024	*** 0 1,741,525 4,000,000 1,741,525 7,483,050																	 	

2025 0 766,271 4,000,000 3,483,050 8,249,321																	

2026 0 0 4,000,000 4,876,270 8,876,270																	

2027 0 0 4,000,000 4,876,270 8,876,270																	

2028 0 0 4,000,000 4,876,270 8,876,270																	

2029 0 0 4,000,000 4,876,270 8,876,270																	

2030 0 0 4,000,000 4,876,270 8,876,270																	

2031 0 0 4,000,000 4,876,270 8,876,270																	

11,242,700 18,529,826 40,751,685

DEIS	Projected	Annual	Coal	Production	(tons	/	year)

*	data	collected	from	MDEQ	Air	Emissions	Inventory

**	Contract	for	1.5	mt/yr	with	Minnesota	Power	ends	

***	CELP	Contract	with	NWE	ends	on	/30/2024	according	to	NWE	2015	RPP	
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Westmoreland’s stock has dropped from over $17 per share a year ago to $0.54 for the week of 
March 1, 2018.16 Westmoreland appears to be headed toward bankruptcy as a result of debt 
coming due and the closure of coal plants fed by Westmoreland mines across the country.17 
Much of the mine has yet to be reclaimed despite the mine operating for nearly 50 years. DEIS 
at 32. The MDEQ holds $165 million in outstanding bonds for Westmoreland’s Rosebud Mine.18 
In 2016 a court found the mine’s MPDES permit to be inadequate yet no new MPDES permit 
has been proposed.19 As discussed in later sections, water quality and quantity issues plague 
the mine. OSM should not approve this massive mine expansion until Westmoreland is in a 
sound financial position and can demonstrate it can and will reclaim existing operations and 
effectively address outstanding water quality and quantity issues. Anything less will likely result 
in the mine becoming the obligation of the government and taxpayers to address for decades 
to come.  

II. OSM FAILED TO ADEQUATELY ANALYZE AND DISCLOSE CLIMATE CHANGE 
IMPACTS. 

 
Climate change is having and will increasingly have significant environmental and economic 
impacts in the project area. These impacts are described in the most recent U.S. National 
Climate Assessment (NCA)20 and the Montana Climate Assessment (MCA),21 and important 
impacts in the project area are described below. 
 
The DEIS fails to recognize the majority of these impacts and fails to conduct any analysis of 
how they will affect socioeconomic conditions in the project area. For the set of reasons we 
discuss below, the agency has refused to analyze, quantify, or monetize the negative impacts of 
the Proposed Action on climate change. Yet as shown in the National Climate Assessment and 
the Montana Climate Assessment, all Montanans will experience environmental effects from a 
changing climate. Further, the DEIS itself recognizes that climate change will be incrementally 
exacerbated by marginal additional emissions from the Proposed Action. See DEIS S-24, Table S-
1 “Direct and indirect greenhouse gas emissions would contribute incrementally to climate 
change.” OSM had at its disposal the Social Cost of Carbon (SCC), a tool which reflects the best 
available science, the best practices for economic analysis, and the legal standards for rational 
decision making.22 The SCC remains the best information tool available to provide decision 
                                                 
16 https://finance.yahoo.com/quote/wlb?ltr=1. Attachment 14. 
17 Seeking Alpha, Steer Clear of This Indebted Company (May 3, 2017). Attachment 15. 
18 Chart provided by MDEQ to MEIC on Dec. 7, 2017. Attachment 16. 
19 MEIC v. DEQ, CDV 2012-1075, Mar. 4, 2016. Attachment 17. 
20 https://nca2014.globalchange.gov/report. Attachment 18. 
21 http://montanaioe.org/mca. Attachment 19. 
22 Interagency Working Group on Social Cost of Greenhouse Gases, Social Cost of Carbon for 
Regulatory Impact Analysis Under Executive Order 12866, (2010). Attachment 20. Interagency 
Working Group on Social Cost of Greenhouse Gases, Technical Support Document: Technical 
Update of the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 
12866 (2016) Attachment 21. 

https://finance.yahoo.com/quote/wlb?ltr=1
https://nca2014.globalchange.gov/report
http://montanaioe.org/mca
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makers and the public information about the monetary damages from the environmental 
impacts associated with climate change, which would be exacerbated by project emissions. 
However, the agency chose not to use this tool. 

A. The DEIS Fails to Adequately Describe Climate Change Impacts. 
 
Much like the United States in general, the number of days with hot temperatures is projected 
to largely increase across the Great Plains region even under scenarios in which greenhouse gas 
(GHG) emissions are reduced. Days with temperatures over 100 °F are projected to double in 
the north and quadruple in the south, with similar increases in nights with temperatures higher 
than 80°F23. Increasing temperatures will result in warmer winters and a longer growing season, 
but will also create increases in surface water losses. DEIS at 482. 
 
Maximum air temperature is projected to increase in all months, with the largest and most 
significant predicted changes in summer (July and August). DEIS at482. 
 
The National Climate Assessment (NCA) contains a detailed analysis of regional impacts of 
climate change throughout the United States, including the northern plains region.24 The NCA 
makes clear that the impacts of climate change are already being felt throughout the 
mountains and plains of Montana. Climate change is causing and is predicted to continue to 
cause warmer water temperatures in streams and rivers and low summer flows. Hotter 
temperatures and earlier spring snowmelt is also causing and expected to continue to cause 
longer and more damaging wildfire seasons.25  
 
These impacts to natural systems are, in turn, harming important sectors of Montana’s 
economy, including agriculture and outdoor recreation.26 27 For example, higher temperatures 
and water shortages have harmed and are projected to continue to harm the agricultural 
sectors of the state’s economy. Additionally, climate change is threatening and is projected to 
continue to threaten public health, causing, for example, increased spread of vectorborne 
diseases such as West Nile virus, hantavirus, Lyme disease, and Rocky Mountain spotted fever. 
Climate change is also causing more frequent extreme weather events and flooding in the 
region.28  
 

                                                 
23 Melillo et al. (2014). Attachment 22.  
24 U.S. Global Change Research Program, Third National Climate Assessment, Climate Change 
Impacts in the United States. Attachment 23. 
25 Id. 
26 Tom Power, The Impact of Climate Change on Montana’s Outdoor Economy, (Dec. 2015). 
Attachment 24. 
27 Tom Power, The Impact of Climate Change on Montana’s Agricultural Economy, (Feb. 2016). 
Attachment 25. 
28 National Climate Assessment Great Plains Region. Attachment 26.  
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A climate assessment for Montana has also been conducted by Montana State University, the 
University of Montana, and the Montana Institute on Ecosystems. The Montana Climate 
Assessment (MCA) provides a more detailed look at the impacts from climate change that are 
already being experienced across the state and impacts that are expected in the future.29 
Current changes include:  
 
Annual average temperatures, including daily minimums, maximums, and averages, have risen 
across the state between 1950 and 2015. The increases range between 2.0-3.0°F (1.1-1.7°C) 
during this period.30  
 
Despite no historical changes in average annual precipitation between 1950 and 2015, there 
have been changes in average seasonal precipitation over the same period.31  
 
Montana is projected to continue to warm in all geographic locations, seasons, and under all 
emission scenarios throughout the 21st century. By mid-century, Montana temperatures are 
projected to increase by approximately 4.5-6.0°F (2.5-3.3°C) depending on the emission 
scenario. By the end-of-century, Montana temperatures are projected to increase 5.6-9.8°F 
(3.1-5.4°C) depending on the emission scenario. These state-level changes are larger than the 
average changes projected globally and nationally.32 
 
Across the state, precipitation is projected to increase in winter, spring, and fall; precipitation is 
projected to decrease in summer. The largest increases are expected to occur during spring in 
the southern part of the state. The largest decreases are expected to occur during summer in 
the central and southern parts of the state.33 
 
The Montana Climate Assessment also presented findings on climate impacts that Montana can 
expect in the future. Water resources are at risk from rising temperatures that will reduce 
snowpack, shift historical patterns of streamflow, and likely result in additional stress on 
Montana’s water supply, particularly during summer and early fall.34 Specifically,  
 

 Montana’s snowpack has declined over the observational record (i.e., since the 1930s) 
in mountains west and east of the Continental Divide; this decline has been most 
pronounced since the 1980s. Warming temperatures over the next century, especially 
during spring, are likely to reduce snowpack at mid and low elevations. 

                                                 
29 Montana Climate Assessment, Climate Change in Montana, available at 
http://montanaclimate.org/ (last visited Feb. 23, 2018).  Attachment 27. 
30 Id. 
31 Id. 
32 Id. 
33 Id. 
34 Montana Climate Assessment, Water and Climate Change in Montana. Attachment 28. 

http://montanaclimate.org/
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 Historical observations show a shift toward earlier snowmelt and an earlier peak in 
spring runoff. Projections suggest that these patterns are very likely to continue into the 
future as temperatures increase.  

 Earlier onset of snowmelt and spring runoff will reduce late-summer water availability in 
snowmelt-dominated watersheds. 

 Groundwater demand will likely increase as elevated temperatures and changing 
seasonal availability of traditional surface-water sources (e.g., dry stock water ponds or 
inability of canal systems to deliver water in a timely manner) force water users to seek 
alternatives. 

 The MCA also found that rising temperatures will exacerbate persistent drought periods 
that have been a natural part of Montana’s climate. Specifically: 

o Multi-year and decadal-scale droughts have been, and will continue to be, a 
natural feature of Montana’s climate; rising temperatures will likely exacerbate 
drought when and where it occurs; and 

o Changes in snowpack and runoff timing will likely increase the frequency and 
duration of drought during late summer and early fall. 

 The MCA also forecasts that climate change will negatively affect Montana agriculture.35 
Impacts include: 

o Decreasing mountain snowpack will continue to lead to decreased streamflow 
and less reliable irrigation capacity during the late growing season. Reduced 
irrigation capacity will have the greatest impact on hay, sugar beet, malt barley, 
market garden, and potato production across the state; and  

o Increases in temperature will allow winter annual weeds, such as cheatgrass, to 
increase in distribution and frequency in winter wheat cropland and rangeland. 
Their spread will result in decreased crop yields and forage productivity as well 
as increased rangeland wildfire frequency.  

The impacts of climate change that are currently occurring in this part of Montana are well 
documented in these climate assessments and are projected to worsen. OSM’s failure to 
consider the context in which its action is proposed is arbitrary and capricious. Kern v. BLM, 284 
F.3d 1062, 1072 (9th Cir. 2002) (“Reasonable forecasting and speculation is . . . implicit in NEPA, 
and we must reject any attempt by agencies to shirk their responsibilities under NEPA by 
labeling any and all discussion of future environmental effects as ‘crystal ball inquiry.”) (quoting 
Scientists’ Inst. for Pub. Info., Inc. v. Atomic Energy Comm’n, 481 F.2d 1079, 1092 
(D.C.Cir.1973)).36 
 
 
 

                                                 
35 Montana Climate Assessment, Agriculture and Climate Change in Montana. Attachment 29. 
36 WELC Comments to OSM regarding Bull Mountain No. 1 Federal Mining Plan Modification 
Environmental Assessment (Nov. 21, 2014). Attachment 30. 
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B. OSM Should Use Carbon Budgets to Assess Climate Impacts. 
 
OSM must consider the urgent need to cut carbon emissions to combat climate change in 
accordance with our international commitments and scientific consensus regarding the urgent 
need to dramatically reduce greenhouse gas emissions in the very near term. One of the 
measuring standards available to the agency for analyzing the magnitude and severity of OSM-
related fossil fuel emissions is by applying those emissions to the remaining global carbon 
budget. A “carbon budget” offers a cap on the remaining stock of greenhouse gasses that can 
be emitted while still keeping global average temperature rise below scientifically-backed 
warming thresholds—beyond which climate change impacts may result in severe and 
irreparable harm to the biosphere and humanity. Utilizing carbon budgets would offer OSM a 
methodology for analyzing how the proposed mine expansion and the continued coal 
combustion from the Rosebud Mine may affect the country’s ability to meet its national and 
international greenhouse gas emission reduction targets. 
 
As the Department of Interior recently explained, a “central objective to the BLM’s reform 
effort for the Federal coal program is consideration of the effect of the program on, and 
alternatives for alignment with, US climate goals.”37 The fact that President Trump ordered the 
Department of Interior to abandon that review on political grounds does not relieve OSM and 
other federal agencies of the obligation to take a hard look at the climate impacts of their 
decisions, including by examining how agency decisions align with U.S. climate objectives. Here 
OSM has made no attempt to align its decision with still-binding U.S. climate reduction goals, 
nor has OSM assessed the severity of its emissions by discussing the diminishing U.S. carbon 
budget.  
 
NEPA regulations mandate that federal agencies, “shall discuss any inconsistency of a proposed 
action with any approved State or local plan and laws (whether or not federally sanctioned),” 
40 C.F.R. § 1506.2(d), and require agencies to address “possible conflicts between the proposed 
action and the objectives of Federal, regional, State, and local (and in the case of a reservation, 
Indian tribe) land use plans, policies and controls for the area concerned.” 40 C.F.R. § 
1502.16(c).   
 
In order to take the hard look at this issue as NEPA requires, OSM must acknowledge and 
address the extent to which the Proposed Action conflicts with our national emissions 
reduction goals and international climate commitments, including internationally-agreed upon 
carbon budgets.  
 
Here, OSM has not even mentioned, much less utilized, carbon budgets as a means to address 
the climate impacts of OSM’s decision on the Rosebud Area F expansion.   
 

                                                 
37 Department of Interior, Federal Coal Program Programmatic EIS Scoping Report at 6-13. 
Attachment 31.  
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A coalition of prominent climate experts, policymakers, and corporate leaders warns in the top 
scientific journal Nature that keeping the global temperature rise below 2 °C, as set out in the 
Paris Climate Agreement, will be impossible without major changes in the next three years.38,39  
The Paris Climate Agreement remains legally binding to the United States and is an 
international commitment that will require urgent action before 2020 to honor. As explained in 
these recent studies, this timeline will make it possible to attain the UN Sustainable 
Development goals set out in 2015.40 Pushing back the year of peak emissions just five years to 
2025 will make it infeasible to transform the global economy in time to forestall the devastating 
impacts of climate change.41 
 
Using climate models, scientists have estimated the quantity of allowable global emissions to 
remain within a global temperature increase of 2 °C or lower compared to pre-industrial 
temperatures.42 This is our remaining global carbon budget, which has been estimated at 
around 1000 gigatons of CO2 (GtCO2),43 or at most, 1050 GtCO2 this century.44 A lower bound 
for the carbon budget has been estimated at only 150 GtCO2, also over the next century.45 By 
2013, cumulative carbon emissions had amounted to 1970 GtCO2.46 In other words, when 
looking at cumulative carbon emissions since pre-industrial levels, we have less than one-third 
of aggregate carbon emissions remaining before we will see a 2 °C temperature rise, and this is 
the most conservative estimate, giving us only a 67 percent chance of reaching the goal 
according to the largest carbon budget estimate available.47 In its DEIS, OSM failed to even 
mention the concept of a global carbon budget, nor the urgency of keeping global emissions 
within a strict carbon budget that is consistent with our international commitments. 
 
The 1 °C of global warming humans have caused since the late 19th century has already led to 
appreciable and alarming impacts on the environment: 
 

Global temperature and sea levels keep rising, reaching record 
highs once again in 2016. Global sea ice cover reached a record 
low, and mountain glaciers and the huge ice sheets in Greenland 

                                                 
38 See Christiana Figueres et al., Three Years to Safeguard Our Climate, 546 NATURE 593, 593 
(2017).  Attachment 32. 
39 See Chris Mooney, These Experts Say We Have Three Years to Get Climate Change Under 
Control. And They’re the Optimists., WASH. POST, Jun. 29, 2017.  Attachment 33. 
40 See id. 
41 Figueres at 595. 
42 Renaud Gignac & H. Damon Matthews, Allocating a 2 °C Cumulative Carbon Budget to 
Countries, 10 ENVTL. RES. LETTERS 1, 1 (2015).  Attachment 34. 
43 Id. at 3. 
44 Figueres at 594. 
45 Id. 
46 Gignac and Matthews at 3. 
47 See id. 
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and Antarctica are on a trajectory of accelerating mass loss. More 
and more people are suffering from increasing and often 
unprecedented extreme weather events, both in terms of 
casualties and financial losses.48 
 

Controlling global warming to a 2 °C increase is difficult enough, but in reality, keeping warming 
at or below 1.5 °C is ideal, since greater increases in temperature are associated with a higher 
chance of “crossing critical tipping points where major and largely irreversible changes…are 
triggered.”49 Achieving just the 2 °C target requires immediate action and leaves no room for 
continued coal leasing on federal lands. 
 
Experts have made projections of where the world must be in 2020 to keep global temperature 
rise below 2 °C.  Within the energy sector, all coal plants will need to be in the process of 
retirement, and no new coal plants can be approved.50 Leasing a federal coal mine with climate 
impacts reaching to 2027 and beyond is inconsistent with where the United States must be by 
2020 in order to meet our climate commitments. Our current global rate of carbon emissions is 
highly unsustainable. At our current rate of emissions of 39 GtCO2 emitted each year, we could 
reach the lower bound for the world’s estimated carbon budget in just four years, and the mid-
point estimate would be reached within fifteen years.51 Even the current intended Nationally 
Determined Contributions (“(I)NDCs”) pursuant to the Paris Climate Agreement are insufficient 
to meet the 2 °C goal.52,53  

 
Deliberate climate leadership is needed, and needed now. Scientific simulations have shown 
that to fulfill the Paris Climate Agreement, “the effort required to close the gap between 
current conditional (I)NDCs and the 2 °C goal [falls] solely to the G8 and China.”54 Moreover, 
experts indicate moving away from coal by 2020 is not only necessary but achievable. Demand 
for coal will have peaked by 2020.55 In addition, 
 

[m]ost governments and investors increasingly realize that there 
is no room for new coal-fired power plants in the emissions 

                                                 
48 Chloe Revill & Victoria Harris, 2020: The Climate Turning Point (2017), available at 
http://www.mission2020.global/2020%20The%20Climate%20Turning%20Point.pdf (last visited 
Feb. 28, 2018). Attachment 35. 
49 See id. at 3.  
50 See Figueres et al., supra at 594. 
51 See Revill & Harris, supra at 4. 
52 See Yann Robious du Pont et al., Equitable Mitigation to Achieve the Paris Agreement Goals, 7 
Nature Climate Change at 6 (2017).  Attachment 36. 
53 See also Gignac & Matthews, supra at 8 (finding a strong suggestion that “current national 
emission pledges are not consistent with the stated 2 °C target”). 
54 Id. 
55 Revill & Harris, supra at 9. 

http://www.mission2020.global/2020%20The%20Climate%20Turning%20Point.pdf


18 | P a g e  
MEIC et al. Rosebud Area F DEIS Comments 

 

budget implied by the Paris Agreement temperature limits: 
emissions from existing power plants alone would exceed the 
cost-optimal carbon budget by 114 percent. Most governments 
are also beginning to recognize that reliance on coal (and gas) 
exposes their economy to price volatility on the global coal 
markets and decreases their energy security. These 
considerations, combined with increasing cost competitiveness of 
renewables, means that investment in new fossil fuel generation 
capacity is slackening off.56  

 
Furthermore, the United States bears a disproportionately large share of the blame for 
anthropogenic climate change. The United States’ historical emissions debt (the difference 
between how much we should have been emitting based on population size and actual 
emissions) is extremely large. In fact, since 1960, “[t]he United States is a clear leader among 
debtor countries, with historical CO2 emissions that have consistently exceeded the world per-
capita average” and carries the largest share of both carbon (CO2) and climate (also including 
methane, nitrous oxide, and sulfur dioxide) debt.57   

 
In terms of countries that bear the greatest responsibility for anthropogenic climate change, 
the United States easily tops the list. In the period from 1990–2010, the United States alone 
was responsible for 32 percent of global climate debt.58 The country with the next greatest 
impact during the same period was Russia, which was responsible for only 10 percent of 
emissions, much lower by comparison.59 In total, our carbon debt by the year 2013 surmounted 
100 GtCO2, compared to just 3.1 GtCO2 owed by France.60 In any future global discussions about 
who bears the responsibility for climate change, such as the costs of mitigation, the United 
States could be expected to pay a significant amount relative to other debtor nations,61 
potentially to climate creditor nations such as India.62   
 

In the extreme case of the United States, [fully accounting 
for both past and future inequalities] would entail both: (1) at 
least a 90 percent reduction in emissions by 2050, relative to 
2005; and (2) an additional accounting for the more than 150 Gt 
CO2 carbon debt that will have accrued against the United States 
by that time.  And neither of these conditions are trivial.  The US 

                                                 
56 Id. (citations omitted). 
57 H. Damon Matthews, Quantifying Historical Carbon and Climate Debts Among Nations, 6 
NATURE CLIMATE CHANGE 60, 60 (2015). Attachment 37. 
58 Id. 
59 Id. 
60 Gignac & Matthews, supra at 5. 
61 See Mathews, supra at 63. 
62 See id. at 60. 
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EPA’s own estimates of the social cost of carbon range vary 
widely, from $11 to almost $100 per tonne of CO2 emitted, based 
on various assumptions of the future cost and discount rate of 
climate damages associated with emissions. Even at the very 
lowest end of this cost range, the United States’ current 
cumulative carbon debt of 100 Gt CO2 is valued at more than a 
trillion dollars. 63 
 

Several other published studies have estimated the United States’ portion of the global carbon 
budget based on various principles, each of which offers OSM a viable option for better 
evaluating the impact of the emissions from its decision to authorize the Belle Ayr North 
project. These studies allocate the remaining global carbon budget across countries based on 
factors including equity and economics. Estimates of the U.S. carbon budget reported by the 
four studies discussed below range from 34 GtCO2 to 158 GtCO2, depending on the 
temperature target used by the study (1.5 °C versus 2 °C), the likelihood of meeting the 
temperature target (50 percent or 66 percent probability), the equity principles used to allocate 
the global budget among nations, and whether a cost-optimal model was employed.  

 
Using a non-precautionary 50 percent probability of limiting global warming to 2 °C, Raupach et 
al. (2014) estimated the U.S. carbon budget at 158 GtCO2 based on a “blended” approach of 
sharing principles for allocating the global carbon budget across nations.64 The “blended” 
approach is midway between a non-equity “inertia” approach in which sharing is based on 
current emissions, and an “equity” approach in which sharing is based on population and 
provides for equal per-capita emissions across countries.   
 
Using a more precautionary 66 percent probability of keeping warming below 2 °C, Peters et al. 
(2015) estimated the U.S. carbon budget at 34 GtCO2 under an equity approach and 123 GtCO2 
under an inertia approach.65   
 
Similarly using a 66 percent probability of keeping warming below 2 °C, Gignac et al. (2015) 
estimated the U.S. carbon budget at 78 to 97 GtCO2, based on a contraction and convergence 
framework, in which all countries adjust their emissions over time to achieve equal per-capita 
emissions.66 Although the contraction and convergence framework corrects present emissions 

                                                 
63 Gignac & Matthews, supra at 6 (citations omitted). 
64 Raupach, Michael et al., Sharing a quota on cumulative carbon emissions, 4 Nature Climate 
Change 873 (2014) at Supplementary Figure 7. Attachment 38.  
65 Peters, Glen P. et al., Measuring a fair and ambitious climate agreement using cumulative 
emissions, 10 Environmental Research Letters 105004 (2015). Attachment 39. 
66 Gignac and Matthews, supra. In a contraction and convergence approach, national emissions 
are allowed to increase or decrease for some period of time until they converge to a point of 
equal per capita emissions across all regions at a given year, at which point all countries are 
entitled to the same annual per capita emissions.  
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inequities among countries over a specified time frame, it does not account for inequities 
stemming from historical emissions differences. When accounting for historical responsibility, 
Gignac et al. (2015) estimated that the United States has an additional cumulative carbon debt 
through 2013 of 100 GtCO2.   

 
Du Pont et al. (2017) averaged across five IPCC-AR5 sharing principles (capability, equal per 
capita, greenhouse development rights, equal cumulative per capita, and constant emissions 
ratio) to estimate the U.S. carbon budget through 2100.67 Using a 66 percent probability of 
keeping warming below 2 °C, du Pont et al. (2017) estimated the U.S. carbon budget at 104 
GtCO2eq (equal to ~ 69 GtCO2) based on a cost-optimal model. Du Pont et al. (2017) further 
estimated the U.S. carbon budget at  57 GtCO2eq (equal to ~ 38 GtCO2) for a 50 percent chance 
of returning global average temperature rise to 1.5 °C by 2100, which is the only target among 
the four studies just discussed that is consistent with the “well below 2 °C” temperature target 
of the Paris Agreement.   
 
Under any scenario, the remaining U.S. carbon budget consistent with limiting global average 
temperature rise to 1.5 °C or 2 °C is quite small and is rapidly being consumed. Keeping in mind 
considerations of both equity and future costs, the United States must place cutting CO2 
emissions as a pressing national priority to sustain its leadership role in the international 
landscape, which leaves no place for continued coal mine leasing on federal lands. OSM must 
take the threat of climate change seriously in light of the overwhelming research and evidence 
presented by climate experts. At a minimum, OSM must address this recent scholarship on the 
concept of carbon budgeting, and evaluate how the direct and indirect greenhouse gas 
emissions associated with the Rosebud Mine affect the remaining available carbon budget.  

C. OSM’s Excuses for Not Utilizing the Social Cost of Carbon to Evaluate Climate 
Change Impacts are Invalid.   

 
OSM’s assertion that it does not have tools to assess climate impacts from its decision is 
incorrect. The social cost of carbon – a tool created by federal agencies and generally accepted 
in the scientific community – could be used here, as it would allow OSM to quantify and 
disclose the harm caused by that the project’s carbon dioxide emissions. The social cost of 
carbon provides a metric for estimating the economic damage, in dollars, of each incremental 
ton of carbon dioxide emitted into the atmosphere. 
 
NEPA specifically requires federal agencies to analyze and disclose the environmental effects of 
their actions, including “ecological . . . aesthetic, historic, cultural, economic [and] health” 
impacts. 40 C.F.R. § 1508.8. Where “information relevant to reasonably foreseeable significant 
adverse impacts cannot be obtained because the overall costs of obtaining it are exorbitant or 
the means to obtain it are not known,” NEPA regulations direct agencies to evaluate a project’s 
impacts “based upon theoretical approaches or research methods generally accepted in the 
scientific community.” 40 C.F.R. § 1502.22(b)(4). The social cost of carbon is based on generally 
                                                 
67 Du Pont et al., supra. 
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accepted research methods and years of peer-reviewed scientific and economic studies. It is a 
simple tool that is easy for federal agencies to use and easy for the public to understand.  
 
Putting a dollar figure on each ton of CO2 emitted as a result of a federal project places climate 
impacts in a context that both decision makers and the public can readily comprehend. The 
social cost of carbon is backed by years of peer reviewed scientific and economic research, it is 
designed to be updated to reflect the most up-to-date information, and it has already been 
used by federal agencies in both rulemaking decisions and project-level reviews under NEPA. 
 
As explained below, each of OSM’s excuses for not utilizing the social cost of carbon is invalid. 

1. “The SCC Protocol Does Not Measure The Actual Incremental Impacts Of A 
Project On The Environment.” DEIS at 491. 

 
The DEIS states that climate change will be incrementally exacerbated by marginal additional 
emissions from the Proposed Action, but OSM nonetheless refuses to use the tools available to 
assess the impact of each incremental ton of carbon dioxide emissions.68 The Interagency 
Working Group (IWG), which created the SCC, speaks directly to the importance of calculating 
marginal (i.e., additional) carbon emissions, stating that the “purpose of the SCC estimates 
presented here is to make it possible for agencies to incorporate the social benefits from 
reducing carbon dioxide emissions into cost-benefit analyses of regulatory actions that have 
small, or ‘marginal,’ impacts on cumulative global emissions.” The same holds true when 
agencies use the SCC in NEPA analysis.69  
 
The DEIS further contradicts the assertion that the SCC does not measure the incremental 
impacts of the project on the environment, stating that “the SCC protocol estimates economic 
damages associated with an increase in carbon dioxide emissions – typically expressed as a one 
metric ton increase in a single year –– and includes, but is not limited to, potential changes in 
net agricultural productivity, human health, and property damages from increased flood risk 
over hundreds of years.” DEIS at 491. The SCC also encompasses climate impacts on ecosystem 
services. While the EIS quantifies the increase in GHG emissions that would result from 
operation of the mine for an additional 8 years, it impermissibly turns a blind eye to the 
availability and applicability of the SCC for monetizing these emissions.  

                                                 
68 “Direct and indirect greenhouse gas emissions would contribute incrementally to climate 
change.” DEIS S-24 Table S-1. Summary Comparison of Direct and Indirect Environmental 
Impacts 
69 See, e.g., Mark Templeton and Michael Greenstone, Objection to “Record of Decision, 
Federal Coal Lease Modifications COC-1362 & COC-67232” (Oct. 23, 2017). Attachment 40.  
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2. “The SCC Protocol Does Not Include All Damages Or Benefits From Carbon 
Emissions [And] Without A Complete Monetary Cost-Benefit Analysis, 
Which Would Include The Social Benefits Of Energy Production To Society As 
A Whole And Other Potential Positive Benefits, Inclusion Solely Of An SCC 
Analysis Would Be Unbalanced, Potentially Inaccurate, And Not Useful.” 
DEIS at 491. 

 
In Section 4.4.5 of the DEIS, OSM claims that it is not required to perform a cost-benefit analysis 
and has not done so, but then goes on to argue that the SCC falls short because it does not 
internalize all costs or benefits, the very nature of such an analysis. They can’t have it both 
ways. The decision not to conduct a cost-benefit analysis does not invalidate use of the SCC for 
what it was designed to do; i.e. allow  “the dollar cost figure arrived at based on the SCC 
calculation represents the value of damages avoided if, ultimately, there is no increase in 
carbon emissions.” DEIS at 491. Likewise, OSM cannot dismiss the SCC because it does not 
address “the social benefits of energy production to society as a whole and other positive 
benefits.” DEIS at 491. If the agency wanted to look at those benefits by conducting a cost-
benefit analysis it could have done so and included those benefits in the analysis. 
 
Further, by failing to consider the costs of GHG emissions from the mine expansion, the 
agency’s analysis effectively assumes a price of carbon that is $0. Ctr. for Biological Diversity v. 
Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 (9th Cir. 2008) (noting that while 
there is a range potential social cost figures, “the value of carbon emissions reduction is 
certainly not zero”). 
 
Assuming that there are no negative environmental or monetary impacts from climate change 
contradicts scientific evidence and is misleading.  
 
Indeed, the private sector is increasingly monetizing climate costs in order to factor them into 
investment decisions. For example, many companies are pricing carbon; i.e., monetizing the 
negative impacts of marginal GHG emissions, in order to include those costs when forecasting 
the profitability of projects.  
 

More than 430 companies globally have implemented internal carbon pricing. Internal 
carbon pricing acts as a screening tool [and] when used as a shadow price in investment 
decisions, offers better understanding of potential impacts of externalities on project 
profitability. [A critical part of carbon pricing is] evaluating social and economic 
externalities such as potential environmental damage due to greenhouse gas (GHG) 
emissions.70 

 

                                                 
70 World Resources Institute India, Corporates, Cost of Carbon and Internalising 
Externalities, (March 09, 2016), available at http://wri-india.org/blog/corporates-cost-carbon-
and-internalising-externalities (last visited Feb. 28, 2018). Attachment 41.  

http://wri-india.org/blog/corporates-cost-carbon-and-internalising-externalities
http://wri-india.org/blog/corporates-cost-carbon-and-internalising-externalities
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Moody’s Investors Services recently warned investors in the tax-exempt bond market about the 
increasing risks from climate change to the creditworthiness of state and local borrowers.  
 

The growing effects of climate change, including climbing global temperatures, and 
rising sea levels, are forecast to have an increasing economic impact on US state and 
local issuers. This will be a growing negative credit factor for issuers. Climate shocks or 
extreme weather events have sharp, immediate and observable impacts on an issuer's 
infrastructure, economy and revenue base, and environment. As such, we factor these 
impacts into our analysis of an issuer's economy, fiscal position and capital 
infrastructure.71 

  
OSM’s obligation to analyze the costs associated with GHG emissions through NEPA was 
directly affirmed by the court in High Country Conservation Advocates v. U.S. Forest Service, 52 
F. Supp. 3d 1174 (D.Colo. 2014). In his decision, Judge Jackson identified the IWG’s SSC protocol 
as a tool to “quantify a project’s contribution to costs associated with global climate change.” 
Id. at 1190. To fulfill this mandate, the agency must disclose the “ecological[,] . . . economic, 
[and] social” impacts of the Proposed Action. 40 C.F.R. § 1508.8(b). Judge Jackson further 
explained that while there is a “wide range of estimates about the social cost of GHG emissions 
. . . neither the BLM’s economist nor anyone else in the record appears to suggest the cost is as 
low as $0 per unit. Yet by deciding not to quantify the costs at all, the agencies effectively 
zeroed out the cost in its quantitative analysis.” Id. at 1192. 
 
Inclusion of an SCC analysis would be neither unbalanced nor inaccurate. In the absence of 
other indicators of negative socioeconomic impacts from increased GHG emissions, the SCC 
would provide a necessary balancing with estimation of the positive economic impacts 
identified in the EIS. NEPA requires that agencies use the best available scientific information 
for the assessment of climate impacts. The SCC represents the best tool available for accurately 
estimating future damages from climate change. Quantification of these dollar estimates of 
future damages from climate change is essential to informing decision makers and the public in 
the consideration of alternatives.   
 
The 2017 EO further directed that when monetizing the value of changes in GHG emissions 
resulting from regulations, agencies follow the guidance contained in OMB Circular A-4 of 
September 17, 2003.  
 

                                                 
71 Moody’s Investor Services, Global Credit Research, Climate change is forecast to heighten US 
exposure to economic loss placing short- and long-term credit pressure on US states and local 
governments, (Nov. 28, 2107), available at https://www.moodys.com/research/Moodys-
Climate-change-is-forecast-to-heighten-US-exposure-to--PR_376056 (last visited Feb. 28, 2018). 
Attachment 42. 
 

https://www.moodys.com/research/Moodys-Climate-change-is-forecast-to-heighten-US-exposure-to--PR_376056
https://www.moodys.com/research/Moodys-Climate-change-is-forecast-to-heighten-US-exposure-to--PR_376056
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3. “Based On Emission Estimates For Coal Combustion, SCC Calculations Can 
Quickly Rise To Large Values; However, Specific Threshold Levels For The 
Determination Of Significance Can Vary Depending On Numerous Project 
Factors.” DEIS at 491. 

 
OSM’s reasoning here for not conducting an SCC analysis is baseless.  
 
The “large values” referenced in this reason are nowhere calculated in the DEIS, but such 
calculations are easily done, and do indeed lead to large values. The direct emissions from 
mining estimated at 122,559 metric tons carbon equivalent per year over the eight years of 
additional production would carry a social cost of carbon of $53.4 million, while the indirect 
CO2e combustion emissions of 12,281,509 tons per year from the Colstrip and Rosebud power 
plants would carry an SCC of $5,355 million over eight years.72 
 
Do these values meet “threshold levels?” With regard to threshold levels for determining 
significance, the DEIS identifies threshold levels for mandatory reporting under the EPA GHG 
Reporting Program and for permitting requirements under the GHG Tailoring Rule. DEIS at 155. 
It does not however identify any thresholds values of significance for GHG climate impact 
analysis under NEPA, and there are none. In fact, the DEIS acknowledges that “There are no 
impact and intensity thresholds available to characterize the significance of the effect of a 
single action on global climate change; as such, no thresholds are presented here.” DEIS at 474. 
 
Here, the DEIS may be misusing the guidance on threshold values in OMB Circular A-4 regarding 
non-quantified benefits. OMB advises: 
 

It will not always be possible to express in monetary units all of the important 
benefits and costs … If the non-quantified benefits and costs are likely to be 
important, you should carry out a “threshold” analysis to evaluate their 
significance. Threshold or “break-even” analysis answers the question, “How 
small could the value of the non-quantified benefits be (or how large would the 

                                                 
72 Id. Interagency Working Group on Social Cost of Greenhouse Gases (2016), Table A1: Annual 
SC- CO2Values: 2010-2050 (2007$/metric ton CO2), p. 25. Values for the period of mine 
expansion at 3 percent discount rate: 
2031 $51 
2032 $52 
2033 $53 
2034 $54 
2035 $55 
2036 $56 
2037 $57 
2038  $58 
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value of the non-quantified costs need to be) before the rule would yield zero 
net benefits?”73 

 
OMB guides agencies here to compare the possible value of non-quantified costs and benefits 
against monetized costs and benefits. The DEIS does not attempt this analysis, either by 
weighing potential non-quantified benefits against the monetized social costs of carbon, or by 
comparing potential non-quantified costs against the benefits that result from the project. 
Again, OSM cannot hide behind a threshold analysis that they have failed to conduct.  
 
Finally, the DEIS contains no information on “numerous project factors” which could 
presumably set the proposed alternative below a non-existent threshold. Basing the failure to 
conduct an SCC analysis on undefined factors that would influence a non-existent threshold 
value defies comprehension.   

4. “Given The Uncertainties Associated With Assigning A Specific And Accurate 
SCC Resulting From 8 Additional Years Of Operation Under The Area F 
Permit (C2011003F) And A New Federal Mining Plan, And That The SCC 
Protocol And Similar Models Were Developed To Estimate Impacts Of 
Regulations Over Long Time Frames, This DEIS Quantifies Direct And 
Indirect GHG Emissions And Evaluates These Emissions In The Context Of 
Global, U.S., State, And Regional GHG Emission Inventories As Discussed In 
DEIS, Section 4.4.3.” DEIS at 491. 

 
Quantifying project GHG emissions and comparing them to emissions at other scales does not 
constitute an analysis. Further, even if the DEIS did “evaluate” project GHG emissions in 
comparison to global, U.S., state, and regional emission inventories, this would still ignore the 
fact that all marginal emissions contribute to climate change.74 The conclusion that total annual 
projected GHG emissions for the project area would comprise a very small fraction of total 2015 
U.S. GHG emission is completely irrelevant. DEIS at 469. It is the marginal (i.e., incremental) 
contribution, not the relative contribution, that OSM is responsible for analyzing.  
 
Furthermore, notwithstanding its claims to do otherwise, the DEIS fails to “evaluate these 
emissions in the context of global, U.S., state, and regional GHG emission inventories.” DEIS at 
491. The “analysis” presented by OSM is limited to statements that “the projected maximum 
annual emissions for the project area comprise 0.0016 percent of total U.S. GHG emissions in 
2015 of 6,586.7 MMtCO2e,” DEIS at 489, and “the indirect GHG emissions would contribute 
incrementally to climate change. However, total projected indirect GHG (CO2e) emissions 
would comprise a small fraction—0.19 percent—of the total 2015 U.S. GHG emissions.” DEIS at 
490. And contrary to its assertion, OSM did not provide any information on global, state, or 
regional GHG inventories. 
                                                 
73 Office of Management and Budget, Circular A-4 (Sept. 17, 2003). Attachment 43. 
74 “The project area GHG emissions would contribute incrementally to climate change.” DEIS at 
489. 
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OSM’s reasoning for not conducting an SCC analysis also implies that the SCC was developed to 
consider impacts over longer time periods than those that apply to the project. However, again, 
the DEIS contradicts OSM’s reasons for not conducting an SCC analysis: “GHGs have the 
potential to remain in the atmosphere for long periods of time (from tens to hundreds of years) 
and to travel long distances.” DEIS at 156-57. 
 
Finally, uncertainty in the SCC has been thoroughly addressed by the Interagency Working 
Group on Social Cost of Greenhouse Gases,75 and the National Academy of Sciences.76 Courts 
have consistently rejected uncertainty as a valid reason for foregoing an assessment of climate 
impacts. See, e.g., Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 
1172, 1200 (9th Cir. 2008). Courts have also found that NEPA requires agencies to place a value 
on climate impacts despite a range of possible values. Id. By utilizing a range of discount rates 
and models employing thousands of different scenarios, the IWG established a range of 
possible values that encompass uncertainty. The range and types of uncertainty described by 
the IWG are more well-defined and far narrower than the uncertainty about the monetary 
costs of climate change that existed before the SCC was developed to provide consistency 
across Federal agencies. 

5. “Economic Impact Is Distinct From ‘Economic Benefit’ As Defined In 
Economic Theory And Methodology, And The Socioeconomic Impact 
Analysis Required Under NEPA Is Distinct From Cost-Benefit Analysis, Which 
Is Not Required.” DEIS at 491. 

 
The DEIS attempts to draw a distinction between positive and negative economic impacts and 
economic costs and benefits. It claims that its NEPA analysis examines the former, as required, 
but does not include the latter which is not required, thus relieving it of any obligation to 
analyze the SCC which it claims is the province of cost-benefit analysis. However, in Montana 
Environmental Information Center, the court concluded that the technical distinction between 
economic impacts and benefits “is a distinction without a difference where, as here, the 
economic benefits of the action were quantified while the costs were not.” MEIC Order at 40 
n.9. MEIC v. OSM, 2017 WL 3480262 at * 13 n.9 (D. Mont. 2017). 
 
It is simply not permissible to quantitatively estimate positive project economic impacts while 
ignoring negative impacts. The DEIS identifies positive economic impacts from the Proposed 
Action in terms of increased economic activity – government revenue, employment, labor 
income, total value added, and output. And while the agency identifies several possible impacts 
that could have negative consequences, including an increase in local population, competition 
for jobs, and changes in population that could change the quality of the local community, DEIS 
at 491, it made no effort to analyze or monetize these or other readily identifiable negative 
                                                 
75 Interagency Working Group on Social Cost of Greenhouse Gases (2016). 
76 National Academy of Sciences, Valuing Climate Damages: Updating Estimation of the Social 
Cost of Carbon Dioxide (2017). Attachment 44. 
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impacts, including the environmental impacts from climate change identified by official 
government climate assessments, on various sectors of the economy. 
 
The DEIS goes to great lengths to monetize the economic benefits expected from the project. In 
the Executive Summary, OSM reports that 
 
The project would provide the following federal, state, and local benefits: 
 

 an ongoing  fuel source (70.8 million tons of coal) for the Colstrip Power Plant Units 3 
and 4 and the Rosebud Power Plant; 

 continued employment for workers at the mine; 

 an ongoing tax base to federal, state, and local governments; 

 ongoing royalty payments to mineral resource owners; 

 continued support to local businesses; 

 an ongoing source of income to Western Energy and its shareholders; and 

 reliable electric power for an additional eight years. DEIS at S-9 to S-10. 

However, the DEIS has little to say about negative economic impacts from the Proposed Action, 
including impacts from climate change. While current science does not allow direct attribution 
of climate impacts to the region from the incremental emissions from the project, the DEIS 
concedes that these emissions will contribute to future climate change, and it is clear that 
climate change will have substantial negative economic impacts in the region. The DEIS states 
that coal mining and agriculture both play major roles in Big Horn County’s economy, and that 
“Rosebud County’s traditional major industries of coal mining, the railroad, and agriculture 
remain the driving forces of the area’s economy. Treasure County’s principal industries are 
farming and ranching.” DEIS at S-21. The NCA and the MCA identified numerous environmental 
impacts from climate change that are expected to have negative effects on agriculture in the 
region, but no attempt to quantify such impacts was made in the DEIS, other than to observe 
that “ongoing drought conditions in southeastern Montana have also impacted the county’s 
agricultural sector.” DEIS at 356. 
 
Conversely, precise forecasts of positive economic impacts from continued mine operation 
were developed and quantified across multiple measures of economic benefits, including 
direct, indirect, and induced economic output.  
 

 Under the No Action alternative, the Rosebud Mine would be expected to operate until 
2030, supporting 280 direct jobs and $87.9 million in annual direct economic output. 
Under Alternatives 2 and 3, mine life would be extended by eight years, continuing to 
support the 280 direct jobs and $87.9 million in annual direct economic output. DEIS at 
598. 
  

 In the No Action alternative, the Rosebud Mine would be expected to operate until 
2030, supporting 37 indirect jobs and $9 million in annual indirect economic output. In 
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Alternatives 2 and 3, mine life would be extended by eight years, continuing to support 
the 37 indirect jobs and $9 million in annual indirect economic output over this time. 
DEIS at 599. 
 

 Under the No Action alternative, the Rosebud Mine would be expected to operate until 
2030, supporting 53 induced jobs and $5.8 million in annual induced economic output. 
Under Alternatives 2 and 3, mine life would be extended by eight years, continuing to 
support the 53 induced jobs and $5.8 million in annual induced economic output over 
this time. DEIS at 600. 

Once an agency had trumpeted the benefits of a project, and done so with precise economic 
quantification, NEPA also required it to calculate and consider the costs. MEIC v. OSM at * 13-
15. However, here OSM refuses to give the same quantitative consideration to the costs of the 
Proposed Action. 
 
An agency that quantifies the positive impacts of a proposed government action must also 
include and quantify the negative impacts—including impacts associated with GHG emissions. 
To the greatest extent possible, an EIS must analyze positive and negative impacts in 
comparable terms. However, OSM’s assessment is impermissibly tipped in favor of the positive 
impacts. In Montana Environmental Information Center, a case about coal lease modifications, 
the court held impermissible an EIS that qualitatively discussed climate change and quantified 
the amount of greenhouse gas emissions in tons but then failed to monetize the climate 
impacts of those emissions, where a tool like the SCC had been available. Id. 
 
Again, the DEIS fails entirely to identify, no less perform, a quantitative analysis or to monetize 
any negative economic impacts from the Proposed Action, including economic damages from 
climate change. In the absence of an analysis of more specific economic damages from climate 
change in the region, the SCC, which reflects the best available science, best practices for 
economic analysis, and legal standards for rational decision making, remains the best tool 
available for providing information about negative economic impacts from climate change due 
to marginal project GHG emissions for consideration by decision makers and the public. The 
agency has violated its obligations under NEPA by failing to assess properly the negative 
impacts from extending the life of the mine by eight years. 

III. OSM FAILED TO ADEQUATELY ANALYZE EXISTING AND POTENTIAL IMPACTS TO 
WATER QUALITY AND QUANTITY. 

A. The Scope of the Analysis Is Improperly Narrow. 
 
An EIS must consider the direct, indirect, and cumulative impacts of the action, along with 
connected, similar, and cumulative actions. 40 C.F.R. § 1508.25. Here, the DEIS fails to take a 
hard look at important impacts to water resources. The DEIS fails to consider any impacts to the 
Yellowstone River or aquatic life in the Yellowstone River from the power plants’ water intake 
on the Yellowstone River. The DEIS recognizes that continued mining in Area F will lead to 
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continued operations of the Colstrip Generating Station, which will in turn, require continued 
water withdrawals from the Yellowstone River. It is certainly foreseeable that if the coal is 
mined and burned at the power plant, the power plant will make additional water withdrawals 
over the next 19 years. The power plant cannot operate without water. The power plant 
consumes an enormous amount of water annually, approximately 27,000 acre feet. This 
consumes a significant amount of the water flow from the Yellowstone River at Forsythe. 
Indeed, in recent years, the power plant has seen reduced flows affect its ability to obtain 
water for the plant, to the point that Colstrip’s mayor asked residents to minimize their use of 
water.77 Subsequently, the plant operators moved their water intake farther into the river to 
gain access to more water during summer low flows. The cooling water intakes are potentially a 
significant impact on water quantity in the Yellowstone, especially during low flows, and also on 
water ecology, and water users, especially given anticipated reductions in flows from the 
worsening impacts of climate change. 
 
In its initial EIS for the Colstrip plan, the Montana Department of Health and Environmental 
Sciences determined that the significant water withdrawals from the Yellowstone for the power 
plant would lead to more erratic water temperatures, including higher maximum temperatures 
and longer periods of freezing.78 This, the Department concluded, would affect fish in the river 
by altering growth and reproduction, growth rates of aquatic plants and algae, and would affect 
diversity of fish in the river.79 The water withdrawals will also lead to increased concentration of 
pollutants in the river due to the reduced amount of dilution.80 This may affect concentrations 
of coliforms, dissolved oxygen, pH, turbidity, temperature, residues, sediment and settleable 
solids, toxics, and nutrients.81 This is a problem because the Montana Department of 
Environmental Quality already considers this portion of the creek to be impaired and not fully 
supporting its designated use for supporting aquatic life.82 In particular, the river is impaired for 
a host of different pollutants including copper, lead, total dissolved solids, zinc, pH, nitrite + 
nitrate, and sediment.83 Continued water withdrawals will only worsen these water pollution 
problems. This is particularly the case here given that additional factors will worsen these 
pollution problems.  

                                                 
77 Associate Press, Colstrip Seeks to Limit Water Use to Help Coal Plant (Aug. 23, 2016). 
Attachment 45. 
78 Mont. Dep’t of Health and Envtl. Sciences, Environmental Impact Statement on the Proposed 
Montana Power Company Electrical Generating Plant at Colstrip, Montana (1973). Attachment 
46. 
79 Id. 
80 Id. 
81 Id. 
82 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Record, Yellowstone River, 
Cartersville Dam to Powder River (2018), Attachment 47; Mont. Dep’t of Envtl. Quality, Water 
Quality Standards Attainment Record, Yellowstone River, Big Horn to Cartersville Diversion Dam 
(2018). Attachment 48. 
83 Id. 
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First, the impacts of climate change are predicted to reduce summer low flows in the 
Yellowstone.84 Climate change is already causing decreased mountain snowpack in Montana, 
which in turn affects summer stream flows.85 Continued warming due to continued GHG 
emissions will only continue to reduce snow pack and summer stream flows.86 Climate change, 
caused by continued GHG pollution from fossil fuel operations, like the Colstrip plant, is 
worsening summer droughts in Montana, like the brutal “flash drought” from last summer.87 
The Yellowstone River is expected to have significant reduced stream flows from July to 
October by 2040.88 These predictions may be conservative, as low summer flows are already 
affecting operations of the power plant: Talen, the plant operator, has recently applied to 
install a weir in the Yellowstone River to increase the water level because it is having trouble 
operating its water pumps during low flows.89 As summer season water becomes more scarce 
because of climate change, more water users will put additional demand on water rights in the 
Yellowstone River, causing still further water reductions.90 Second, pollution from the mine and 
power plant to East Fork Armells Creek is just going to add to the already harmful pollution 
problem in the Yellowstone.  The Montana Department of Environmental Quality has 
determined that East Fork Armells Creek is impaired for a host of pollutants, which the power 
plant and mine are contributing to, as noted in the DEIS and in the assessment records.91 
Indeed, OSM and the Montana Department of State Lands predicted that coal mining at the 
adjacent Big Sky Mine would cause a measurable increase in salinity downstream at the mouth 
of Rosebud Creek (5 percent) with the Yellowstone River, which would also affect the already 
impaired waters of the Yellowstone.92 This anticipated increase in salinity will only increase with 
the massive strip-mining expansion in the Area B Extension (AM5) of the Rosebud Mine. The EIS 
for Area F must consider the cumulative impacts to the Yellowstone from each of the proposed 
mining expansions. OSM and the DEQ cannot simply dismiss these potentially significant 
cumulative impacts without actually studying them.93 Moreover, it is clear that the power plant 
itself adds pollution to the Yellowstone River that worsens its impairment. The DEIS notes at 

                                                 
84 Montana Institute for Ecosystems, 2017 Montana Climate Assessment. Attachment 49.  
85 Id. 
86 Id. 
87 Id. 
88 Id. 
89 See Talen, Application for Fill Permit (Aug. 2016). Attachment 50. 
90 Montana Instit. for Ecosystems, 2017 Montana Climate Assessment. 
91 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Report East Fork Armells 
Creek (2018). Attachment 51. 
92 US Office of Surface Mining, Montana Department of State Lands, Final Environmental 
Impact Statement Peabody Big Sky Mine—Area B, Rosebud County, Montana (1988) 
Attachment 52; Montana Dep’t of State Lands, Written Findings Big Sky Mine, Lee Coulee, Area 
B (1988) Attachment 53. 
93 See, e.g., Expert Disclosure of Payton Gardner, Ph.D. (2017) Attachment 54; Supplemental 
Rebuttal Expert Disclosure of Payton Gardner, Ph.D., (2018) Attachment 55. 
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page 522 that nitrogen deposition from the power plant is 6 percent of total atmospheric 
nitrogen deposition east of the power plant.94 The Yellowstone River east of the power plant is 
impaired and not meeting water quality standards because of nitrate/nitrite (as well as lead, 
copper, and zinc).95 Given the already impaired status of the river, the DEIS’s statement that 
additional pollution deposition from the Costrip power plants “would not adversely affect 
water quality” is unsupported. 
 
The potential water quantity and water quality (and cumulative) impacts of the operation to 
the Yellowstone River also raises concerns about impacts to threatened and endangered 
species. The area is also habitat for Pallid Sturgeon, as the lower Yellowstone River provides 
probably the best sturgeon spawning habitat in the state, which is the primary focus of the U.S. 
Fish and Wildlife Service. See Defenders of Wildlife v. COE, 2017 WL 2869415 (D. Mont. July 5, 
2017). This habitat will be critical for the survival of sturgeon in Montana over the next two 
decades, which is the planned operation time of the proposed expansion.96 Worse, as noted, 
continued water withdrawals from the power plant will be exacerbated by decreased summer 
flows due to the worsening impacts of climate change (due to continued burning of coal and 
other fossil fuels) and because of additional pollution loading from East Fork Armells Creek. The 
recovery plan notes that climate change may threaten sturgeon due to “reduced late-season 
flows,” especially in the upper Missouri River basin.97 

B. Failure to Disclose Raw Data or Utilize Accurate Science. 

 
NEPA requires agencies to provide the raw data on which it relies to the public. 
 

The CEQ regulations state that, to comply with NEPA, an agency “must insure 
that environmental information is available to public officials and citizens before 
decisions are made and before actions are taken. The information must be of 
high quality. Accurate scientific analysis, expert agency comments, and public 
scrutiny are essential to implementing NEPA.” 40 C.F.R. § 1500.1(b). To fulfill 
NEPA’s public disclosure requirements, the agency must provide to the public 
“the underlying environmental data” from which the Forest Service develops its 
opinions and arrives at its decisions. See Idaho Sporting Cong. v. Thomas, 137 
F.3d 1146, 1150 (9th Cir.1998), overruled on other grounds by Lands Council v. 
McNair, 537 F.3d 981 (9th Cir.2008) (en banc). Alternately, the agency may 

                                                 
94 Mont. Dep’t of Health and Envtl. Sciences, Environmental Impact Statement on the Proposed 
Montana Power Company Electrical Generating Plant at Colstrip, Montana (1973), supra (noting 
that “the Yellowstone River” “will be altered in a number of ways” by operations of the mine 
power plant complex). Attachment 56. 
95 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Record, Yellowstone River, 
Cartersville Dam to Powder River (2018), supra. 
96 FWS, Revised Recovery Plan for the Pallid Sturgeon (2014). Attachment 57. 
97 Id. 
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incorporate publicly available data underlying the EIS by reference. 40 C.F.R. 
§ 1502.21; see Jones v. Nat'l Marine Fisheries Serv., 741 F.3d 989, 998 (9th 
Cir.2013). To incorporate underlying data by reference, the agency must cite the 
source in the EIS and briefly describe the content. 40 C.F.R. § 1502.21. A source 
may be incorporated by reference only if “it is reasonably available for inspection 
by potentially interested persons within the time allowed for comment.” Id.; see 
also 40 C.F.R. § 1502.24 (requiring the agency to “make explicit reference by 
footnote to the scientific and other sources relied upon for conclusions in the 
[EIS]”). 

WildEarth Guardians v. Montana Snowmobile Ass’n, 790 F.3d 920, 925 (9th Cir. 2015). Here, the 
DEIS repeatedly refers to pollution sampling information, e.g., nitrogen sampling data from 
multiple creeks near Colstrip (DEIS at 522). On the basis of this sampling data, the DEIS 
concludes that various impacts from the mine and power plant will not be significant. The 
public must be able to scrutinize this data. Accordingly, OSM and DEQ must make the 
underlying sampling data available to the public in a useable format. 
 
There is a similar lack of baseline information. The DEIS presents monitoring information for 
only a small fraction of the springs present in the project area. Similarly, there is no clear 
delineation of where the creeks in the project area are intermittent or the extent of ground 
water discharge. Under NEPA and MSUMRA, neither OSM nor DEQ can approve the Area F 
expansion without this baseline information. Mont. Code Ann. § 82-4-222(1)(m); Great Basin 
Res. Watch v. Bureau of Land Mgmt., 844 F.3d 1095, 1101 (9th Cir. 2016) (“Establishing 
appropriate baseline conditions is critical to any NEPA analysis.”). Here, the DEIS states at page 
518 that there is no baseline information by which to measure the impacts of water pollution 
from the other portions of the Rosebud Mine. This is simply inaccurate. The Montana 
Department of Environmental Quality and OSM have documented water quality changes in East 
Fork Armells Creek for approximately two decades. In 1998, DEQ wrote to OSM that “the 40 
percent increase in the alluvial aquifer observed upstream of Colstrip does in fact appear to be 
directly associated with mining activity.”98 More recently, DEQ hydrologists have stated under 
oath that they “had observed an increase in EC [electrical conductivity], sulfates, and chlorides 
in this [upper] segment of East Fork Armells Creek” and that “[m]ining operations in Area A 
were identified as a potential source of chlorides due to the use of magnesium chloride for 
salting access roads located within and adjacent to the mine plan area.”99 In fact, DEQ has 
repeatedly stated that East Fork Armells Creek is impaired for not meeting water quality 
standards and has repeatedly identified the strip-mine as a potential source of this pollution.100 

                                                 
98 Letter from Dan Erbs, Montana Department of Environmental Quality, to Har Gloe, US Office 
of Surface Mining (Oct. 1, 1998). Attachment 58. 
99 Affidavit of Emily Hinz (July 22, 2016). Attachment 59. 
100 Mont. Dep’t of Environmental Quality, Water Quality Standards Attainment Report, East 
Fork Armells Creek headwaters to mine shop area (2018). Attachment 60. Mont. Dep’t of Envtl. 
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In prior assessment reports, DEQ wrote: “The affects upon flow from the huge mine pits is 
unknown, and the mine is continually moving and expanding. Where the mine has not 
obliterated the channel the stream habitat is not impaired; however, taking into account the 
mass amount of surrounding land disturbance, the overall habitat is at least moderately 
impaired. A huge open pit mine cutting through a stream channel is clear evidence of 
impairment.”101 While DEQ has made obvious efforts to attempt to walk back its prior  
determinations that the creek is impaired and that mining may be a cause, the water problems 
continue to multiple. Previously, DEQ determined that the lower portion of East Fork Armells 
Creek was impaired for salinity (specific conductance and total dissolved solids), nitrate/nitrite, 
and total nitrogen.102 DEQ listed coal mining as a potential source of the salinity problems.103 
When DEQ reviewed the stream again in 2017, it again determined that the creek was 
impaired, but this time for aluminum, iron, nitrate/nitrite, total nitrogen, and phosphorous.104 
Again, DEQ noted that “coal mining” may be a source of the impairment. It is thus quite clear 
that there is no water quality baseline information to show changes from pre-mine conditions 
to current conditions. It is well established that agencies cannot rely on incorrect data or 
assumptions. NRDC v. U.S. Forest Serv., 421 F.3d 797, 811 (9th Cir. 2005). At bottom, NEPA 
requires agencies to tell the public the truth about the environmental impacts before the 
agencies make any decisions. Here, DEQ and OSM have to tell the public the truth about the 
impacts to water from the Rosebud Mine. Since the mine has been operating, pollution has 
been increasing. Moreover, it is the type of pollution—sulfate, chlorides, and salinity—that one 
would expect from a strip-mine. The agencies must present this information to the public. 
 
On a related note of accurate science, it appears that there is a concerted effort to refrain from 
calling the Rosebud coal aquifer an aquifer.105 It is disconcerting that the regulatory authorities 
tasked with protecting the environment and the public seem so intent on creating a skewed 
baseline, apparently to minimize the scope of any impacts down the road. In contrast with 
these statements from DEQ and OSM, the mine applicant, WECO, itself has recognized that the 
Rosebud Coal is an aquifer: “[T]he Rosebud coal and McKay coal . . . have considerable areal 
extent and lateral continuity, have local areas of moderate water yields, and are considered to 

                                                                                                                                                             

Quality, Water Quality Standards Attainment Report East Fork Armells Creek, mine shop to 
mouth, (2018). Attachment 61. 
101 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Record, East Fork Armells 
Creek headwaters to Colstrip (2014) Attachment 62. Mont. Dep’t of Envtl. Quality, Water 
Quality Standards Attainment Record, East Fork Armells Creek Colstrip to mouth (2014) 
Attachment 63. 
102 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Record, East Fork Armells 
Creek Colstrip to mouth (2014). 
103 Id. 
104 Mont. Dep’t of Envtl. Quality, Water Quality Standards Attainment Report East Fork Armells 
Creek, mine shop to mouth (2018). 
105 Email from DEQ to OSM (June 20, 2016). Attachment 64. 
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be significant aquifers in the Colstrip area.”106 Indeed, DEQ and OSM have long recognized the 
Rosebud coal aquifer as an aquifer, bearing some of the highest quality water in the area: 
“Some of the best quality groundwater in the Rosebud Mine area is found in the Rosebud coal 
aquifer.”107 DEQ’s prior CHIA for Area B states: “There are four near-surface geologic units that 
are considered aquifers within or adjacent to the application area of the Area B amendment: 
alluvium, Rosebud coal, McKay coal, and Sub-McKay. . . . The Rosebud and McKay coal aquifers 
encompass a larger areal extent than the alluvial aquifers and, although characterized by 
generally low and variable transmissivity are regionally important sources of water for domestic 
and stock purposes.” The only class I groundwater identified in the area is in the Rosebud coal 
aquifer.108 While DEQ and OSM may not wish to disclose to the public that WECo intends to 
destroy what may be the largest aquifer with the highest quality water in the area; NEPA 
however requires the regulatory authorities to reveal this destruction. 

C.  Failure to Analyze Cumulative and Connected Actions. 
 

As noted, the scope of an EIS must include cumulative and connected actions. Cumulative 
actions are actions that could result in significant cumulative effects. Connected actions include 
actions that are interdependent parts of a larger action or depend on a larger action for their 
justification. 40 C.F.R. § 1508.25(a)(1)-(2). Here, the massive Area B Extension operation is both 
a connected and cumulative action, which must be fully considered in the EIS. Additionally, the 
Absaloka Mine is a cumulative action that should also be considered. The DEIS states that 
mining operations in the Area F expansion will continue for 19 years. The mine expansion is 
intended to provide coal to Units 3 and 4 of the Colstrip power plant through 2040. It is also 
clear from the DEIS that in order for the power plant to continue operations through 2040, the 
mine will also have to expand into the Area B Extension (AM5). DEIS at 25 (figure 3). 
Accordingly, the Area F and Area B Extension operations are interdependent parts of a larger 
action (operation of the power plant through 2040) and they depend on the larger action (the 
power plant) for their justification. Accordingly, the two actions may not be analyzed in 
piecemeal fashion, but rather must be evaluated in the same environmental impact statement. 
Further, actions are cumulative if they will result in cumulatively significant impacts. There is 
little question that the massive expansions in Area F and Area B Extension will have 
cumulatively significant impacts. Each action will result in additional cumulative impacts to 
water resources, including the Yellowstone River and groundwater resources throughout the 
area. This in turn will result in significant stress on the ecology of the area, given that the 
ecology of the area (including vegetation, aquatic life, and wildlife) all depend on the limited 
aquatic resources in the area, which the mine is inexorably destroying. Additionally, because 
the coal from each expansion will be burned at the Colstrip power plant, they will result in 
significant cumulative impact—the cumulative impacts of burning nearly 200 million tons of 
coal. This includes cumulative air emissions (like GHGs), and also cumulative water impacts, 
                                                 
106 W. Energy Co., Area F permit application, App. B. Attachment 65. 
107 E.g., Mont. Dep’t of State Lands & U.S. Office of Surface Mining, Final EIS Western Energy 
Company’s Rosebud Mine Area C, Block 1 (1982). Attachment 66. 
108 W. Energy Co., Area F permit application, App. B. Attachment 67. 
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including continued cumulative large water withdrawals from the Yellowstone, continued 
cumulative pollution impacts from coal waste disposal at the plant, continued cumulative 
impacts from air pollution deposition, and continued cumulative downstream pollution impacts 
to the Yellowstone River. The Absaloka Mine is also a cumulative action that must be included 
in the scope of the analysis for the Area F expansion. The Area F expansion and the Absaloka 
Mine will both have cumulative impacts on Sarpy Creek. Ground water from coal aquifers are 
some of the most important sources of water in both creeks and reductions in groundwater 
availability from both retention ponds and drawdown from strip-mining will reduce the amount 
of water downstream in each creek, especially during the summer low flow times.109  

D.  Failure to Adequately Analyze Water Impacts. 
 
The DEIS improperly limits its analysis of water quantity impacts to the upper portion of the 
West Fork Armells Creek watershed and the larger Armells Creek watershed. The DEIS at page 
515 acknowledges that the strip-mining process will dewater the alluvium. However, the DEIS 
does not assess how these impacts will manifest themselves farther down in the watershed. It 
is clear that groundwater is a critical component to streamflow.110 “Most water derived in 
watersheds comes from subsurface sources. . . . Recent peer reviewed research by the leading 
hydrologic journals has definitively shown that groundwater discharge is a significant 
component of stream flow generation in many different systems worldwide.”111 This 
dewatering of the stream will have downstream impacts that must be analyzed. DEQ and OSM 
did this in 1983, when they determined that mining would reduce flow in the alluvial aquifer by 
10 acre feet per year, resulting in a 14 percent reduction in flow in the East Fork Armells 
Creek/Stocker Creek drainage.112 Clearly there will be a cumulative impact from strip-mining on 
stream flow in Armells Creek downstream of the confluence of the East and West Forks. 
Further, any reduction in flow beyond 10 percent will violate Montana water quality standards 
and is not permissible. See Save Our Cabinets v. U.S. Dep’t of Agric., No. CV-16-53-M-DWM, ___ 
F. Supp. 3d ___ (D. Mont. May 5, 2017); 33 U.S.C. § 1323(a); ARM 17.30.715(1). This problem is 
particularly acute because the DEIS admits that after strip-mining dewaters the alluvium and 
that the discharge to streams will not recover for (vaguely) “many decades.” DEIS at 515. On 
this latter point, it is important that DEQ and OSM provide some actual numbers about how 
long it will take for stream flow to recover—will it take 100 years? 200 years? What does “many 
decades” mean? One study has concluded that strip-mining a coal aquifer will result in 
“significant deterioration of surface water quality on the long term” and that the “deterioration 

                                                 
109 See, e.g., Clancey, Master’s Thesis, Fish and Aquatic Invertebrates in Sarpy Creek Montana 
(1978). Attachment 68. 
110 Supplemental Rebuttal Expert Disclosure of Payton Gardner, Ph.D., (2018). Attachment 69. 
111 Id. 
112 Letter from Erbs to Gloe, supra; Mont. Dep’t of State Lands & U.S. Office of Surface Mining, 
Final EIS Western Energy Company’s Rosebud Mine Area C, Block 1 (1982). Attachment 70. 
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will last for centuries.”113 Indeed, even WECo’s retained expert, Michael Nicklin, Ph.D., has 
admitted that recover of water levels will take centuries, not decades: “Non-alluvial wells will 
take a long period of time to recover, probably on the order of hundreds of years.”114 Again, 
NEPA requires agencies to tell the environmental truth to the public and not mask it in vague 
language. 
 
Similarly, it is unclear from the DEIS that surface water resources will ever be restored, at least 
not on any human time scale. DEQ may not approve the Area F expansion unless the coal 
company, Western Energy Company, can affirmatively demonstrate that the land it intends to 
strip mine can be reclaimed. ARM 17.24.405(6)(a). The DEIS is not consistent on this point, but 
it analysis raises significant doubts that reclamation is possible. For example, the DEIS 
equivocates significantly about whether the intermittent to perennial streams in the project 
area that receive baseflow from the Rosebud coal aquifer will ever be reclaimed: “Although 
stream flows may be restored to conditions similar to pre-mine flows, stream flow from the 
upstream areas of the tributaries may be reduced or may not flow through the reclaimed area 
because the vertical percolation rate in the spoil would be greater than in the overburden.” 
DEIS at 515. The second half of the sentence tends to contradict the first half, i.e., stream flows 
“may be restored” but at the same time “stream flow . . . may not flow through the reclaimed 
area.” Then the DEIS states bluntly that “where fairly flat, there may be no flow after 
reclamation.” DEIS at 515. This apparent contradiction may have resulted from ongoing efforts 
in editing to minimize or understate the impacts to water quantity from strip mining. Indeed, 
the DEIS originally identified the following irreversible commitment of resources: “the loss of 
surface flow in Area F stream tributaries due to infiltration into the more permeable spoils.”115 
This language was removed in order to avoid suggesting that the mining operation would 
violate the requirement of SMCRA and MSUMRA that the mine must be designed to prevent 
material damage to the hydrologic balance.116 It was edited to the much more moderate and 
vague statement in the DEIS that “reduced stream flow in the reclaimed stream channels 
because of the permeability of the spoil material is higher than the undisturbed native 
material.”117 Notably, this edit was not based on any empirical analysis, but rather a legal 
conclusion—i.e., that to be permitted, the mine must be designed to prevent material damage. 
But that puts the cart before the horse. Both SMCRA and MSUMRA and NEPA require that legal 
determinations be based on sound evidence, not that conclusory legal conclusions substitute 
for lack of scientific evidence. It also appears that there was a concerted effort to minimize 
discussion of the impacts to wetlands in an effort to “provide language for both sides of the 

                                                 
113 William Woessner, et al., The Impacts of Coal Strip Mining on the Hydrologic System of the 
Northern Great Plains: Case Study of Potential Impact on the Northern Cheyenne Reservation, 
43 Journal of Hydrology 445 (1979) Attachment 71. 
114 Intervenor-Respondents’ Expert Witness Disclosure of Michael Nicklin (Aug. 30, 2017). 
Attachment 72. 
115 See Email from DEQ to OSM (June 20, 2016). Attachment 73. 
116 Id. 
117 Id. 
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issues,” which apparently was intended to mean that any suggestions that impacts would be 
permanent would have to be removed. Elsewhere, the DEIS, at 526, recognizes that the 
Rosebud coal aquifer “is the primary contributor of ground water” to wetlands in intermittent 
and perennial drainages in the West Fork Armells Creek drainage. Further, removing the coal, 
would cause the groundwater to flow away from the creeks and wetlands and into the spoils. 
DEIS at 526. Thus, it appears that mining is going to dewater the streams. On the other hand, 
there is no discussion or analysis of any measures that WECo may take to restore this lost 
stream flow. All the DEIS states is that after “many decades” (or centuries118) when ground 
water levels naturally recover groundwater discharges to surface water may begin, though 
potentially at different locations. DEIS at 515. Worse, the water that may return to the streams 
will likely be bad and will violate water quality standards: “TDS, sulfate, alkalinity, calcium, 
sodium, nitrate+nitrite, magnesium, and manganese concentrations in streams below the spoil 
may increase and exceed nitrate+nitrite and total nitrogen standards, and recommended limits 
for the other parameters for livestock, other ruminants, and aquatic life when and where 
ground water discharge is the major or only source of water to streams . . . . cattle and wildlife 
can adapt to higher TDS concentrations, but there may be chronic adverse health effects.” DEIS 
at 519. These conditions may not change until more than “one or two pore volumes of water” 
pass through the spoils, DEIS at 533, a process which will likely take many centuries or even 
millennia.119 The only mitigation measure identified for this long-term destruction of water 
resources in the project area is that WECo “would be required to replace any water supply” 
from sub-McKay sandstones. DEIS at 526, 532. DEQ, however, has flatly admitted under oath 
that it does not believe that it had legal authority to replace flowing streams with pumped 
groundwater.120 WECo’s own hydrology consultant has identified this same obstacle to 
reclaiming lost stream flow.121 Indeed, OSM recognized the same dilemma in its 2015 
environmental assessment for the AM3 expansion of the Bull Mountains Mine. Notably, neither 
WECo, nor DEQ, nor OSM has presented any evidence that such replacement water is legally 
and physically available.122 Moreover, even if use of such replacement water were legally and 
physically possible, it is simply not credible that WECo is going to replace any water supplies 
over the course of multiple centuries and potentially millennia. There is no indication that 

                                                 
118 William Woessner, et al., The Impacts of Coal Strip Mining on the Hydrologic System of the 
Northern Great Plains: Case Study of Potential Impact on the Northern Cheyenne Reservation, 
43 Journal of Hydrology 445 (1979). Attachment 74. Intervenor-Respondents’ Expert Witness 
Disclosure of Michael Nicklin (Aug. 30, 2017). Attachment 75. 
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120 Deposition of Martin Van Oort (May 5, 2017). Attachment 76. 
121 Nicklin Earth & Water, Groundwater Model: Bull Mountains Mine No. 1 (March 2013). 
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122 Notably, unlike the Rosebud coal aquifer, the sub-McKay sandstones identified for 
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WECo has made any financial assurances of such future reclamation. Indeed, it seems highly 
likely that WECo is going to go bankrupt in the next year if not sooner. Not only does this fail to 
affirmatively demonstrate that reclamation “can be accomplished,” ARM 17.24.405(6)(c), it 
affirmatively demonstrates the opposite: that reclamation of streams and wetlands cannot be 
accomplished, which precludes DEQ or OSM from issuing an approval of this proposal. Id.; see 
also 30 C.F.R. § 746.13 - .14. 
 
This latter point raises additional problems. If the strip-mine expansion will violate water quality 
standards by dewatering intermittent and perennial creeks, OSM may not approve the 
expansion. 33 U.S.C. § 1323(a); Save Our Cabinets v. United States Dep't of Agric., 254 F. Supp. 
3d 1241, 1253 (D. Mont. 2017), and Cent. Sierra Envtl. Res. Ctr. v. Stanislaus Nat'l Forest, No. 
117CV00441LJOSAB, 2018 WL 746381 (E.D. Cal. Feb. 7, 2018). The DEIS acknowledges that 
intermittent and perennial portions of multiple tributaries of West Fork Armells Creek (Trail, 
McClure, Robbie, and Donley Creeks) will be eliminated. Removing the water from a creek 
necessarily prevents any use of the creek, violating water quality standards. PUD No. 1 of 
Jefferson Cty. v. Washington Dep’t of Ecology, 511 U.S. 700, 70 (1994). There is no question that 
complete dewatering of these intermittent to perennial creeks will violate nondegradation 
standards. See ARM 17.30.715(1) (reduction of just ten percent flow may result in violation 
nondegradation standard). It is also possible (though the DEIS does not address the issue) that 
dewatering of these streams will result in significant reduction in flows farther downstream in 
West Fork Armells Creek and Armells Creek. The DEIS further acknowledges that additional 
water quality violations will result from the increased pollution when the streams eventually 
regain discharges (albeit polluted discharges) from the spoils. The expected increases 
nitrate+nitrite will certainly contribute to the downstream impairment of Armells Creek for 
such pollutants. Additionally, the reduction of fresh water due to settling ponds (which 
concentrate pollutants, as the DEIS admits) and by removal of discharges of Class I water to the 
alluvium of these creeks from the Rosebud coal aquifer will additionally tend to cause pollution 
concentrations in the watershed to increase, worsening the water quality impairments 
downstream.123 The mine expansion’s expected violation of water quality standards also 
precludes DEQ from issuing a certificate under 33 U.S.C. § 1341(a) that the mine expansion will 
comply with water quality standards. See Alabama Rivers All. v. F.E.R.C., 325 F.3d 290 (D.C. Cir. 
2003) (change in flow triggers section 401 certification requirement). 
 
Similarly, the impacts to water quality in the receiving streams and in the lower portions of the 
watershed must be assessed prior to DEQ’s issuance of a discharge permit for the mine 
expansion. The agencies assert that issuance of the discharge permit will occur subsequent to 
the approval of the mine expansion. This is impermissible piecemealing of the project. As noted 
above, agencies may not segment their NEPA analyses. 40 C.F.R. §§ 1508.25, 27(b)(7). Here, it is 
clear that the mine expansion cannot occur without a discharge permit. Further, no there is 
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reason to issue a discharge permit without the mine approval. This situation is no different 
from the logging operation and the road to the logging operation, which the Ninth Circuit said 
could not be segmented in Thomas v. Peterson, 753 F.2d 754 (9th Cir. 1985). In any event, 
DEQ’s decision not to issue a discharge permit, along with its decision on the mine expansion, 
prevents the agency from reaching any rational conclusion about whether the mine expansion 
will violate water quality standards. 
 
The DEIS does not address the most recent peer-reviewed science regarding sulfate levels that 
will be harmful to livestock. The most recent science shows that concentrations greater than 
1000 mg/L are harmful to livestock.124  

E.  Failure to Analyze Cumulative Effects on Water Resources. 
 
The DEIS’s assessment of cumulative effects to water resources does not satisfy NEPA. The 
entire analysis is only five pages in length and consists of little more than sweeping 
generalizations that the past and future actions at the mine and power plants will have “similar 
impacts” and will lead to “cumulative impacts to surface water hydrology that would range 
from minor to major.” DEIS at 687. Regarding groundwater, the DEIS also contains very broad 
and very general statements that impacts of the various areas of the Rosebud Mine (and Big 
Sky Mine) would have none to minor impacts on water quality and quantity. DEIS at 688. This is 
plainly not enough. As multiple OSM scientists noted in reviewing drafts of the DEIS, the 
cumulative impacts analysis largely ignores a huge historical dataset of information about 
groundwater and surface water quality and quantity at the Rosebud Mine: “At a minimum, the 
available water monitoring datasets for the other areas of the Rosebud Mine (Areas A, B, C etc.) 
need to be analyzed along with the Area F data to determine cumulative impacts. I don’t know 
what our story would be if we avoided this and someone were to challenge us on it given that a 
historic dataset exists, some analysis is no doubt already done in the CHIA, PHC, and other 
documents, and there isn’t significant costs (drilling wells, etc.) associated with obtaining this 
data. I’ve never seen an EA or EIS released where we didn’t at least look at other sections of a 
mine to determine cumulative impacts.”125 Another OSM scientist noted: “The cumulative 
impacts discussion throughout Ch. 3 does not address all the actions presented in Section 3.4. 
In general the cumulative impacts discussion needs to be expanded throughout to 
comprehensively address all cumulative impacts.”126 Further, there is no basis, without an 
actual assessment, to support the conclusion that the cumulative impacts to water quality and 
quantity will be none to minor. The DEIS notes that groundwater contribution from the 
Rosebud coal is a significant source of stream flow in the basin. This accords with leading 
science on the issue.127 Moreover, the DEIS also acknowledges that the mine expansion will 
                                                 
124 M.F. Raisbeck, et al. “Water Quality for Wyoming Livestock & Wildlife” (2008). Attachment 
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contribute a host of pollutants to a watershed that DEQ has already determined to be impaired 
due to excessive pollution from the other cumulative sources of pollution in the watershed. It is 
not at all apparent how adding more pollution to an already impaired system will result in 
anything less than major impacts, especially given that the impacts to the watershed from the 
mining operation will likely continue for centuries or millennia.128 It is also clear that DEQ and 
OSM can conduct a detailed, quantitative analysis of the water quantity and water quality 
impacts downstream from mining, because the agencies did this for the Area B expansion of 
the Big Sky Mine.129 Of course, that analysis determined that there would be noticeable impacts 
to water quality and water quantity far downstream from the mining operation. Accordingly, 
the agencies’ decision not to include any quantitative analysis—even though the information 
for such an analysis was readily available—is inconsistent with NEPA. As the Ninth Circuit has 
explained: “To ‘consider’ cumulative effects, some quantified or detailed information is 
required. Without such information, neither the courts nor the public, in reviewing the 
[agency’s] decisions, can be assured that the [agency’ provided the hard look that it is required 
to provide.” Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1379–80 (9th Cir. 
1998). 
 
In addition to the foregoing inadequacy, the cumulative impacts analysis both contains 
incorrect information and omits other critical information. Regarding the former, the DEIS 
discounts cumulative impacts from the Colstrip power-plant’s leaking ash ponds on the basis 
that the plant uses a “closed-loop system.” DEIS at 685. Yet, elsewhere the DEIS acknowledges 
that “seepage from the ponds has occurred, resulting in measurable impacts on groundwater 
beneath the plant site and on nearby surface water in East Fork Armells Creek. DEIS at 521. 
Even though DEQ in its assessment of East Fork Armells Creek refuses to acknowledge that the 
impairment of the creek is due in part to the power-plant, it does at least note that the stream 
is impaired for nutrients and metals.130 There is clearly a problem here related to the 
cumulative impacts of the massive strip-mining and coal burning energy complex in Colstrip. 
The agencies cannot simply ignore this problem by asserting, incorrectly, that the power plant 
does not contribute pollution to the watershed. Furthermore, given that the impacts from the 
mining operation are going to continue to play out over hundreds or thousands of years 
(though the benefits of the operation will be exhausted in ten years), the agencies must 
consider the cumulative effects that will result from the worsening crisis of climate change 
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43 Journal of Hydrology 445 (1979); Intervenor-Respondents’ Expert Witness Disclosure of 
Michael Nicklin (Aug. 30, 2017).  
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(which the mine and power plant certainly contribute to, as the DEIS acknowledges (but 
minimizes)). It is predicted that climate change will result in significant water stress in the 
summer months, due to warmer temperatures and earlier spring runoff.131 Moreover, there is 
no assessment of aquatic health and the impacts from mining. The evidence shows that East 
Fork Armells Creek is in poor health and that this may well be a result of the impacts to water 
quality and water quantity from coal strip-mining and the power plant.132 Compared to the East 
Fork of Sarpy Creek, the East Fork of Armells Creek has a notably different community of 
aquatic life and has failed aquatic life metrics, when East Fork Sarpy’s Creek has not. It seems 
inescapable that continued large scale strip-mining in the watershed will only worsen the 
already unsupportable situation. The Clean Water Act, SMCRA, and MSUMRA prohibit DEQ or 
OSM from approving the proposed strip-mine expansion in these circumstances. 
 
In summary, the DEIS fails to adequately analyze and disclose impacts to water quantity and 
water quantity, as required by NEPA. The attached expert report of Dr. Payton Gardner, who 
holds a Ph.D. in geophysics, explains in detail that the DEIS, among other errors, (1) fails to 
adequately examine impacts to intermittent creeks, which will not be capable of reclaiming 
after mining is complete; (2) analyzes an impact area that is unrealistically constrained; and 
(3) fails to adequately examine impacts to the Yellowstone River.133 

IV. WESTMORELAND FAILED TO COMPLY WITH SMCRA AND OSM VIOLATED NEPA BY 
FAILING TO DISCLOSE ONGOING RECLAMATION ISSUES AT THE MINE. 

 
We are further concerned over whether compliance with the Surface Mining Control and 
Reclamation Act (“SMCRA”) is assured during review of the DEIS. The Department of the 
Interior has a duty to ensure that mining authorized under a mining plan is compliant with 
SMCRA. While OSM usually defers to state permitting processes, regardless of the permitting 
process, where there is evidence of SMCRA violations, OSM may not recommend approval of 
the proposal, and similarly, Department of Interior may not approve the plan. See 30 U.S.C. 
§ 1273(c).  
 
Here, we have serious concerns whether Westmoreland is complying with its reclamation 
requirements at Rosebud Mine, as required by Westmoreland’s mining plan. In that case, if 
reclamation is not indeed occurring, then OSM has the obligation to not recommend approval 
of the proposal of additional mining within Area F.   
 

                                                 
131 Montana Instit. for Ecosystems, 2017 Montana Climate Assessment; US Global Change 
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A. OSM Failed to Adequately Disclose and Analyze the Mine’s Failure to Meet 
Contemporaneous Reclamation Requirements.  

 
Mining plans may not be approved, nor may OSM recommend approval, without first 
demonstrating that a mining operation will comply with SMCRA. 30 U.S.C. § 207(c); see also 30 
C.F.R. § 740.5(a) (referring to Mineral Leasing Act “operation and reclamation plan” in defining 
“mining plan”). As applied to the Rosebud Area F DEIS, the failure to ensure contemporaneous 
reclamation, or to meet other SMCRA obligations in relation to mining at Rosebud, violates 
SMCRA, which obstructs OSM from recommending approval.  
 
In determining whether to approve, disapprove, or conditionally approve a mining plan, the 
Secretary relies upon a recommendation from OSM that must be based upon, at a minimum: 
 

 Compliance with the NEPA, 42 U.S.C. § 4321, et seq.; 
 Compliance with other federal laws and regulations besides SMCRA; 
 The findings and recommendations of other federal agencies and the 

public; 
 The findings and recommendations of the state permitting agency; 
 The SMCRA permit application package submitted by the company; and 
 Any findings and recommendations made by OSMRE with regards to the 

mining of coal on federal lands. 

In reviewing a mining operation proposal, OSM must consider SMCRA requirements, which 
includes a plan for how the mining operation will reclaim its land, as required by 30 C.F.R. 
§ 810, et seq.  See, e.g., 30 C.F.R. § 780.18(a) (requiring that applications contain plans showing 
how operators will comply with performance standards). Section 508 requires operators, for 
example, to restore agricultural productivity to the land, restore pre-mining hydrologic 
conditions, and eliminate highwalls, among other things.  
 
In Montana, the state’s cooperative expressly states that OSM is responsible for “[r]eviewing 
the appropriate portions of the PAP [permit application package] for compliance with the non-
delegable responsibilities of the Secretary pursuant to SMCRA.”  30 C.F.R. § 926.30, Art. 
VI(B)(2)(a)(2). Thus, under the state’s agreement, OSM is charged with reviewing permit 
application packages to assess compliance with non-delegable authorities under SMCRA, which 
includes the review and approval of mining plans. The agreement also reserves the right of the 
state “to amend or rescind any requirements of [a] permit to conform with any terms or 
conditions imposed by the Secretary in the approval of a mining plan.” 30 C.F.R. § 926.30, 
Article VI(C)(3). 
 
Where a mining plan fails to adequately ensure things like contemporaneous reclamation, the 
Secretary needs to either reject the mining plan, or approve it with modifications to ensure 
compliance with SMCRA. 30 C.F.R. § 816.100.  
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Under SMCRA, reclamation of surface mining operations must proceed “as contemporaneously 
as practicable” with mining. 30 C.F.R. § 817.100. While SMCRA does not define “as 
contemporaneously as practicable,” historically, OSM has defined contemporaneous 
reclamation to mean a 1-to-1 ratio of mined lands to reclaimed lands. Further, OSM’s oversight 
guidance (REG-8) requires analysis of “reclamation success as measured by bond release.” As 
such, performance bond for permit areas are the principal means by which OSM enforces the 
statute’s reclamation mandate. 30 U.S.C. § 1259(a). 
 
Here, correspondence from OSM indicated awareness and concern that contemporaneous 
reclamation had not been in-fact occurring at Rosebud, stating:  
 

[O]ver time not much of the defined reclamation process actually appears to 
have taken place in any of the initial areas of A, B, or C. These pits all remain 
open with little evidence in the backfilled spoil that significant amounts of 
grading has taken place, nor can I see evidence that any seeding has been done 
to the extent it is successful and visible from photographs. There are vast areas 
in all of the open pits where the dragline arcs remain very prominent.  
 
My concern is that what is proposed in Area F will again undergo the extremely 
slow reclamation process I see exists now at this mining operation. Granted 
there is blending from the various pits, but miles of open pits w/ little evidence 
of focused reclamation disturbs me. I'd like to see this new area begin with a 
serious attempt at more contemporaneous reclamation.134 

 
Westmoreland has “little evidence of focused reclamation,” so much so that OSM’s mining 
engineer warns that she would “like to see [Area F] begin with a serious attempt at more 
contemporaneous reclamation.”135 Here, where evidence is obvious as to Westmoreland’s 
lackluster attempts at reclamation, OSM is required to ensure compliance with SMCRA, and the 
Secretary is obligated to reject the plan, or approve it with modifications. What further 
concerns us is the report filed in 2016 that OSM had visited Area C and D of Rosebud Mine and 
determined that “WECo and the MT DEQ take PMT very seriously.”136 This report further lauds 
Rosebud’s Phase IV reclamation for Area E, of 347 acres, without the context that the mine is 
25,455 acres and 347 reclaimed acres actually does not mean much.137 Based on OSM’s 2016 
site visit, and the email from OSM, it would appear that OSM is aware that Westmoreland is not 
meeting its reclamation requirements, but attempting to divert attention from the “miles of 
open pits.”138   
 

                                                 
134 Email from Karen Jass to Nicole Bauman (July 26, 2016). Attachment 89. 
135 Id. 
136 Id. at 12 
137 Id. 
138 Id.  
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Our concerns are bolstered by the fact that there has been absolutely no final bond release for 
any acres of Rosebud Area A, Area B, Area C, and Area D, and only nominal final bond release at 
Area E. OSM’s own oversight reports confirm this. Below are the charts from the agency’s end-
of-year 2016 report on reclamation progress in Montana: 
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These charts confirm that Westmoreland has made utterly no progress toward permanent 
reclamation at Areas A, B, C, and D, and only nominal progress at Area E.   
 
Although OSM may claim that sufficient acres are being backfilled, regraded, and reseeded, the 
number of acres backfilled, regraded, and reseeded does not reflect the number of acres that 
have been permanently reclaimed. Further, we are concerned that the pace of disturbance for 
Areas A, B, and C appears to be greatly exceeding the pace of backfilling, regarding, and 
reseeding. OSM cannot approve an expansion into Area F unless and until Westmoreland’s 
ongoing operations come into compliance with contemporaneous reclamation requirements. 
 
This is not just an issue in Colstrip, Montana. Across the state, only half of the lands that have 
been disturbed for mining have been reclaimed to the point of establishing vegetation.139 
 
To date 41,809 acres have been disturbed, and of that disturbance, 838 acres (2.0 percent) 
have received Montana Phase IV bond release.140  
 
We have serious concerns that Westmoreland is not complying with its mining plan 
requirements, and thus not able to comply with SMCRA. Because of this, OSM has full authority 
to not recommend approval of the proposal, and similarly, Interior has full authority to not 
approve the plan. See 30 U.S.C. § 1273(c).  
 

                                                 
139 Office of Surface Mining Reclamation and Enforcement, Annual Evaluation Report for the 
Regulatory Program Administered by the Development of Environmental Quality (Sept. 2016).  
Attachment 90. 
140 Id. 
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V. OSM FAILED TO ADEQUATELY ANALYZE AIR QUALITY IMPACTS. 
 
The DEIS fails to adequately analyze and assess the impacts of extended coal mining at Rosebud 
Mine on air quality. We are particularly concerned over the impacts of mining an additional 
70.8 million tons of coal to NAAQS for ozone, particulate matter (“PM”), and nitrogen dioxide 
(“NO2”). OSM was required to specifically address all emissions sources, impacts of fugitive 
emissions, and NO2 emissions associated with extraction processes. OSM was additionally 
required not only to quantify emissions from Rosebud and Colstrip power plants but to also 
assess their impacts on the surrounding environment, and analyze how the Area F proposal 
would contribute to such an impact on air quality.  
 
Here, OSM failed to assess PM impacts, leaving out the crucial connection between the 
proposal and the impact, and failing to meet the deep analysis that NEPA requires. Further, 
OSM failed to fully assess air quality impacts as it relates to NAAQS, particularly SO2 emissions. 
Moreover, OSM failed to analyze and assess the foreseeable impacts of emissions from 
blasting, and toxic orange clouds. Finally, OSM failed to consider Colstrip a connected action, 
and failed to address the significant impacts of the coal’s eventual combustion properly.   

A. OSM Failed to Assess Air Quality Impacts Related to NAAQS. 
 
NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. § 1500.1(a). 
The law requires federal agencies to fully consider the environmental implications of their 
actions, considering “high quality” information, “accurate scientific analysis,” “expert agency 
comments,” and “public scrutiny,” prior to making decisions. 40 C.F.R. § 1500.1(b). This 
consideration is meant to “foster excellent action,” meaning decisions that are well informed 
and that “protect, restore, and enhance the environment.” 40 C.F.R. § 1500.1(c). Here, OSM fell 
short of these requirements.  

1. OSM Failed to Assess and Analyze Particular Matter Impacts. 
 
OSM was required to assess the impacts of emissions and pollutants as it relates to class areas. 
The Clean Air Act provides a national goal for visibility for Class I areas: “prevention of any 
future, and the remedying of any existing, impairment of visibility in Class I areas which 
impairment results from manmade air pollution.” 42, U.S.C. § 7401 et seq. (1970). The current 
regulatory program addresses visibility impairment from “fine particles” in these areas that are 
“reasonably attributable” to sources like pollution resulting from coal operations. See 64 Fed. 
Reg. 35,714 (July 1, 1999). The national visibility goal calls for addressing regional haze from 
manmade pollution, such as coal mining. See e.g., State of Maine v. Thomas, 874 F.2d 883, 885 
(1st Cir. 1989). In Montana, the following areas have been designated as Class I areas: 
 

 National Parks: Glacier and Yellowstone; 

 National Wilderness Areas: Anaconda-Pintler, Bob Marshall, Cabinet Mountains, Gates 
of the Mountains, Medicine Lake, Mission Mountains, Red Rock Lakes, Scapegoat, 
Selway-Bitterroot, and UL Bend; and 
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 Native American Reservations: Northern Cheyenne, Flathead, and Fort Peck. 141 

 
Despite the reported data and its reference to Class I areas in the DEIS, the analysis and 
assessment of air quality impacts does not even attempt to analyze actual impacts to air 
quality. Instead, the DEIS only compares emissions data to the national averages. DEIS at 444. 
Here, the DEIS indicates that Rosebud County’s average daily concentrations of PM2.5 are 7.4 
µm/m3, which are admittedly lower than NAAQS limits, but higher than the national average. 
Fine PM (including sulfates, nitrates, organic carbon, elemental carbon, and soil dust) can cause 
serious health effects and mortality in humans, while also contributing to adverse 
environmental effects such as acid deposition and eutrophication. Even where average 
concentrations meet NAAQS standards, the impacts on the health of the community and 
environment must be analyzed, not just in the immediate mining area, as briefly discussed 
here, but in the surrounding community. See, e.g., DEIS at 248 (indicating that most air quality 
issues impact those employed in the mine without analysis on surrounding community).   
 
OSM’s analysis of the impacts of the proposed lease modifications on ambient PM10 

concentrations indicates that mining activities at the Rosebud Mine will contribute to PM10 very 
near the level of the current NAAQS. In prior comments related to this proposal, we requested 
OSM scrutinize whether there are receptors that are, in fact, publicly accessible, to assure an 
accurate and valid analysis and assessment of impacts to PM10 concentrations. In prior 
comments, we indicated that this level of impact is of significant concern,  and the DEIS failed 
to disclose how PM10 emissions will be effectively limited to ensure that the NAAQS are not 
exceeded.   

2. OSM Failed to Assess Air Quality Impacts for SO2 Emissions. 
 
OSM was required to, and failed, to assess impacts related to NAAQS. Montana has 13 official 
nonattainment areas, three of which violate standards for more than one pollutant, PM being 
the most common cause of nonattainment in Montana. Montana has designated Billings as an 
“area of concern” for SO2 monitoring.142 Billings is approximately 108 miles (174km) from the 
Rosebud Mine, well within the 300km area designated for analysis.  
 
Aside from this measurement, we are concerned that current monitoring for the area is not 
even occurring. In reviewing EPA’s Air Quality Data monitoring, the closest active air quality 
monitoring station is 30 miles away, on the Northern Cheyenne Reservation, and only measures 

                                                 
141 Montana Department of Environmental Quality, Citizens’ Guide to Air Quality in Montana: 
Understanding Air Quality, available at 
http://deq.mt.gov/Air/airmonitoring/citguide/understanding 
 (last visited Feb. 23, 2018). Attachment 91. 
142 Montana State Sulfur Dioxide Nonattainment Areas, available at: 
http://deq.mt.gov/Portals/112/Air/AirQuality/Documents/Planning/airmaps/BillingsDioxideMa
p.pdf (last visited Feb. 23, 2018). Attachment  92. 

http://deq.mt.gov/Portals/112/Air/AirQuality/Documents/Planning/airmaps/BillingsDioxideMap.pdf
http://deq.mt.gov/Portals/112/Air/AirQuality/Documents/Planning/airmaps/BillingsDioxideMap.pdf
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SO2. While there is an SO2 monitor at the Rosebud Mine, it has not been active since 1990, and 
since then, new 1-hour SO2 NAAQS has been enacted.143  
 
OSM was required to undertake appropriate analysis to ensure that emissions from the mine 
are not contributing to ozone exceedances, which is a problematic requirement when 
monitoring stations are not even in the area. The DEIS indicates that high SO2 averages are only 
found far away from the project area (in Fremont County, Wyoming). DEIS at 672. However, 
this data does not measure whether there are exceedances in the project area, and therefore 
the agency cannot say whether their impacts are adverse.  

B. OSM Failed to Address Toxic Orange Clouds from Blasting. 
 
In addition to our concerns over the impacts of the mining to NAAQS for ozone and particulate 
matter, we are especially concerned over the impacts of nitrogen dioxide, which is produced 
during blasting. OSM was required to specifically address all emissions sources, particularly 
those that are not explicitly permitted by the State of Montana (like blasting emissions).  
 
Here, Area F mining will include the blasting of topsoil and overburden. See, e.g., DEIS at 397 
(indicating blasting occurs 1-3 days per week, with overburden blasting 4-6 times per month). 
Blasting often produces orange clouds of NO2. The current 1-hour standard for NO2 is 100 parts 
per billion. See 40 C.F.R. § 50.11(b). The orange color in a toxic cloud after blasting indicates a 
high concentration of nitrogen dioxide. When inhaled, nitrogen dioxide becomes nitric acid as it 
encounters moisture in the lungs, and can cause respiratory problems, lung damage, and can 
even result in death. Toxic orange clouds from blasting at Rosebud have been documented in 
the past, and need to be accounted for as a reasonably foreseeable impact.144  
 
Here, OSM indicated that blasting accounts for the majority of fugitive dust emissions. DEIS at 
445. However, the DEIS indicates that cumulative nitrogen deposition is below the critical load, 
a negligible fraction, and that emissions generated during blasting would not increase as a 
result of the Proposed Action. DEIS at 887. OSM may believe its monitoring of emissions from 
blasting is adequate, however, even OSM has determined that there is inadequate regulation of 
nitrogen dioxide emissions related to blasting at surface coal mines. See 145 Even so, it cannot 
be said that an untouched piece of land, when blasted, will not contribute to the increase in 
emissions from blasting.  
 

                                                 
143 AirData Air Quality Monitors at Rosebud Mine, available at: 
https://epa.maps.arcgis.com/apps/webappviewer/index.html?id=5f239fd3e72f424f98ef3d5def
547eb5&extent=-146.2334,13.1913,-46.3896,56.5319. Attachment 93. 
144 East of Billings, “Photos: Hazardous Gas Clouds from Coal Mine Blasting in Southeastern 
Montana”(Feb. 4, 2014), available at: http://www.eastofbillings.com/photos-hazardous-gas-
clouds-from-coal-mine-blasting-in-southeastern-montana/. Attachment 94. 
145 80 Fed. Reg. 9256 (Feb. 20 2015). Attachment 95. 

https://epa.maps.arcgis.com/apps/webappviewer/index.html?id=5f239fd3e72f424f98ef3d5def547eb5&extent=-146.2334,13.1913,-46.3896,56.5319
https://epa.maps.arcgis.com/apps/webappviewer/index.html?id=5f239fd3e72f424f98ef3d5def547eb5&extent=-146.2334,13.1913,-46.3896,56.5319
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A proper analysis must provide evidence showing that OSM will meet its obligations to ensure 
that its actions do not lead to violations of federal air quality standards, as required by the 
FLPMA, 43 U.S.C. § 1712(c)(8).  

C. OSM Failed to Adequately Analyze Direct, Indirect, And Cumulative Impacts to Air 
Quality.  

 
To fulfill the goals of NEPA, OSM was required to analyze the “effects” of their actions to the 
human environment in an EIS. 40 C.F.R. § 1502.16(d). To this end, OSM was required to analyze 
the “direct,” “indirect,” and “cumulative” effects of its actions, and assess their significance. 40 
C.F.R. §§ 1502.16(a), (b), and (d). “Direct effects” are those “caused by the action and occur at 
the same time and place.” 40 C.F.R. § 1508.8(a). “Indirect effects” are “caused by the action and 
are later in time or farther removed in distance, but are still reasonably foreseeable . . . [and] 
may include growth inducing effects.” 40 C.F.R. § 1508.8. Cumulative impacts are “the impact[s] 
on the environment which result[] from the incremental impact of the action when added to 
other past, present, and reasonably foreseeable future actions, regardless of what agency 
(Federal or non-Federal) or person undertakes such actions.” Id. § 1508.7.   
 
OSM was obligated to conduct a full analysis of reasonably foreseeable coal combustion, coal 
transport, and coal export impacts on air quality. 40 C.F.R. § 1508.25(c). Its failure to do so 
caused the analysis to be insufficient under NEPA. 42 U.S.C. § 4332(2)(C). While OSM did collect 
information and disclosed emissions and sources, it failed to analyze the significance of the 
impacts and how they would affect the human environment, as required under NEPA. 40 C.F.R. 
§ 1208.8. 

D. OSM Failed to Assess Impacts From Export and Transportation of Coal. 
 
OSM must analyze and disclose the indirect impacts from coal transportation to comply with 
NEPA’s clear mandates. NEPA not only requires consideration of indirect effects, 40 C.F.R. § 
1508.8(b), but further provides that agencies must address “any adverse environmental effects 
that cannot be avoided should the proposal be implemented.” 42 U.S.C. § 4332(c)(ii).  
 
Here, the DEIS acknowledged that exhaust of the diesel equipment at the mine release toxic 
emissions, but stopped short of fully analyzing the impacts of those emissions on the human 
environment, and whether they were significant. DEIS at 137. Specifically, the DEIS Table 36 
indicated there was an issue with exposure of fugitive dust and emissions from vehicle traffic, 
however, it was vaguely described as “[e]xacerbation and increased susceptibility for sensitive 
populations through direct contact with criteria pollutants, HAPs, and COPCs.” DEIS at 174. For 
such a significant impact on the environment, this is not very descriptive as to what the 
population may expect. The DEIS later connects elevated Diesel PM exposure to lung cancer 
and cardiovascular health responses, but minimizes their significance by saying that more 
modern trucks have less-harmful diesel emissions (while assuming the decision maker will make 
the connection that Westmoreland purchased modern trucking equipment without actually 
saying so). See id.  



51 | P a g e  
MEIC et al. Rosebud Area F DEIS Comments 

 

 
Here, 300,000 tons of coal are hauled annually from the mine to the Rosebud power plant, via 
haul trucks, daily. DEIS at 10. An increase in mining production from Area F coal will surely have 
health and environmental impacts, especially as it relates to coal transport from the mine to 
Rosebud Power Plant. For example, as the DEIS indicated, diesel exhaust is carcinogenic and is 
associated with heart disease, lung diseases, and cancer. DEIS at 178. OSM was required to 
assess impacts that result from these trips, including CO2 emissions emitted during 
transportation, diesel PM emissions, and air quality impacts from coal trains, and vehicle traffic. 
While OSM acknowledged that fugitive coal dust and exhaust may be linked to health issues, 
the connection was general, and not specific to Rosebud, and Area F, falling short of full 
analysis. Id. Further, OSM denied the full impact of emissions of PM2.5, stating that while “it is 
possible” that respiratory and cardiovascular issues could result from their inhalation, “most 
cases” were caused by “other variables” such as “diet, inactivity, and adult smoking rates.” Id. 
Further, it is unclear as to how emissions other than PM emissions from haul roads will impact 
the surrounding environment. DEIS § 3.5.3.2.1. To fully analyze the impacts of air pollution, 
OSM must investigate the significance of an additional 19 years of transporting coal mined from 
Area F.  

E. OSM Failed to Fully Analyze and Assess Cumulative Impacts.  
 
OSM was required to analyze and assess the cumulative impacts of the region’s additional fossil 
fuel projects. The DEIS acknowledged other coal mines that are in current operation (Signal 
Peak, Spring Creek, Big Sky, Absaloka, and Decker coal mines) but indicated they were “not 
expected to influence or be influenced by the proposed Area F permitting action.” DEIS at 658. 
Further, while OSM acknowledged the additional expansions at Rosebud, their analysis failed to 
investigate as to whether these expansions would cause significant impacts on air quality or 
climate change. See DEIS at 661 (“Western Energy has applied to BLM for a lease by 
modification to federal coal lease MTM 80697. The pending lease by modification includes two 
tracts within existing permit areas of the Rosebud Mine and would affect 160 acres total. The 
Area B tract is about 60 acres, and the Area C tract is about 100 acres”). 
 
To comply with the hard look that NEPA requires, OSM must analyze and assess the cumulative 
impacts of the region’s additional fossil fuel projects on air quality and climate change, and not 
simply list them.  

VI. OSM FAILED TO CONSIDER OPERATION OF THE COLSTRIP COAL-FIRED POWER 
PLANT A “CONNECTED ACTION” AS REQUIRED BY NEPA. 

 
OSM was required to consider the full impacts of combustion of coal from Colstrip Station and 
Rosebud Power Plant, but violated NEPA by failing to consider operations at the Colstrip plant a 
connected action. 40 C.F.R. § 1508.25(a), (c). To allow for meaningful discussion of the potential 
environmental effects of a Proposed Action, NEPA requires agencies to consider all “connected 
actions” in a single EIS. NEPA’s implementing regulations define “connected actions” as actions 
that “are closely related” to the action under review because the actions:  
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(i)  Automatically trigger other actions which may require environmental impact 
statements; 
(ii)  Cannot or will not proceed unless other actions are taken previously or 
simultaneously; and 
(iii)  Are interdependent parts of a larger action and depend on the larger action for 

their justification.   
 
40 C.F.R. § 1508.25(a)(1).  
 
Here, OSM erroneously labeled Colstrip an independent action from the approval of the Area F 
Permit and the Rosebud Mine. See DEIS at 661 (stating that the DEIS assumes the power plants 
will find a new source of coal when coal from the Rosebud Mine is no longer available, calling 
their operations independent from Rosebud). This is incorrect. Here, the sole purpose of the 
expansion into Area F is to fuel the Colstrip Power Plant.146 The Colstrip Power Plant cannot be 
an independent action because it cannot exist without the Rosebud Mine because its Title V 
operating permit under the Clean Air Act prohibits it from burning coal that is not from the 
Rosebud seam.147 Further supported, the DEIS admits that all coal currently produced by the 
mine is consumed locally at the Colstrip and Rosebud Power Plants. DEIS at S-3.  
 
Agencies are required to analyze coal combustion impacts from mine expansion decisions, such 
as this, when “(1) ‘but for’ the proposed expansion, the coal-combustion impacts would not 
occur and (2) the coal-combustion impacts are reasonably foreseeable.” Diné Citizens Against 
Ruining Our Environment v. U.S. Office of Surface Mining Reclamation and Enforcement, No. 12-
cv-01275, slip op. at 13 (D. Colo. March 2, 2015) (citing 40 U.S.C. § 1508.8 and Utahns for Better 
Transp. v. U.S. Dep’t of Transp., 305 F.3d 1152, 1176 (10th Cir. 2002)). Here, it is foreseeable 
that the additional coal will be burned to generate electricity, as without the addition of the 
project, the operational life of the Rosebud Mine would be expected to end in 2030. DEIS at 1. 
In this case, OSM must analyze the coal combustion impacts from additional mining of over 
70.8 million tons of coal, as indicated in the proposal, as it relates to health impacts. See, e.g., 
Sierra Club v. Marsh, 769 F.2d 868, 878-79 (1st Cir. 1985) (agency had to consider effects of 
private development on island because purpose of federal project to construct causeway and 

port was to enable such private development on island).   

A. Coal Combustion Emissions Are Significant and Harmful to the Community. 
 
Emissions resulting from Area F coal are significant, harmful, and not sufficiently analyzed in 
this DEIS. The Colstrip Power Plant is one of the largest sources of industrial pollution in the 

                                                 
146 OSM, Scoping Newsletter 2 (Sept. 2013) 78 Fed. Reg. 52,967, 52,967-68 (Aug. 27, 2013). 
Attachment 96. 
147 Montana Department of Environmental Quality, Air Quality Operating Permit OP0513-09 at 
5 (Sept. 2013). Attachment 97. 
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nation.148 Until it is decommissioned, Colstrip will emit approximately 300 million tons of CO2, 
with about half of the emissions coming from Area F coal.149 Every year, Colstrip’s smokestacks 
emit nearly double the amount of carbon pollution released during the 1980 Mt. St. Helens 
volcanic eruption.150  
 
When burned, coal releases SO2, NOx, PM, VOCs, mercury, and CO2, associated with damaging 
effects on human health, causing premature mortality, bronchitis, asthma, cardiac, coronary 
obstructive pulmonary disease, heart disease problems, and emergency room visits. The Clean 
Air Task Force collected data related to health impacts of coal plants across the country in 
2012.151 The Colstrip Power Plant was responsible for: 
 

Premature Deaths  18 

Heart Attacks  28 

Asthma Attacks  310 

Hospital Admissions  13 

Chronic Bronchitis  11 

Asthma ER Visits  18 

 
These impacts were required to be identified, evaluated, and quantified in the EIS. The DEIS 
acknowledges that health in the area surrounding the mine is poor, and collected data on 
adverse health effects in the surrounding counties. DEIS at 184. However, the DEIS also 
considers the impacts of air pollution “negligible.” DEIS at 682 (“[T]he power plants’ 
contribution to the area’s environmental health is long-term, minor to moderate, and adverse, 
to which the Proposed Action would contribute negligibly.”). The DEIS also acknowledges that 
the major concern in the area is inhalation of PM, but does not consider it impacted by the 
proposal. DEIS at 183. This is indeed a significant concern, as the World Health Organization has 
reported that long-term exposure to PM leads to a reduction in life expectancy from 
cardiopulmonary mortality.152 Inhalation of PM is associated with increased risk of multiple 

                                                 
148 Environmental Integrity Project, Dirty Kilowatts: America’s Most Polluting Power Plants 7 
(July 2007). Attachment 98. 
149 78 Fed. Reg. at 52,967-68 (stating that Area F will supply 3.5 to 4 million tons annually to 
plant for 19 years). Attachment 99. 
150 Clean Air Task Force, Power Plants, Montana, available at: 
http://www.catf.us/fossil/problems/power_plants/existing/map.php?state=Montana. 
Attachment 100. 
151 Clean Air Task Force, Power Plants, available at: 
http://www.catf.us/fossil/problems/power_plants/. Attachment 101. 
152 World Health Organization, “Outdoor Air Pollution”, Global Health Observatory, available at: 
http://www.who.int/gho/phe/outdoor_air_pollution/en/index.html. Attachment 102. 

http://www.catf.us/fossil/problems/power_plants/existing/map.php?state=Montana
http://www.catf.us/fossil/problems/power_plants/
http://www.who.int/gho/phe/outdoor_air_pollution/en/index.html
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types of cancer.153 PM from coal dust may also contain traces of the heavy metals, such as lead, 
mercury, chromium, and uranium that are toxic to the human nervous system, especially to 
children, causing decreases in birth weight, growth rate, and increased intellectual 
development problems.154 
 
While the DEIS also acknowledged Rosebud County’s high rate of asthma, the third-highest rate 
in Montana, it does not go so far as to connect the asthma rates to coal combustion emissions 
and PM. See DEIS at 681 (stating it “may” affect air quality, but in the next sentence, noted that 
the mine contributes economically to “public health resources.”). Further, a recent report made 
the connection between chronic exposure to air pollution and the functioning of children’s 
brain.155 This report stated that we are only now realizing how toxins not only affect the lungs 
but also impact “emotional development, autism ADHD, and mental health.”156 Further, a 
recent study in the journal Nature found a new toxin existing in coal combustion emissions.157 
The study notes that in the U.S., scrubbers capture the toxin, reducing its prevalence. However, 
there is no monitoring of this particular harmful toxin, which contributes to the estimated 3 
million air-pollution related deaths worldwide.158  
 

                                                 
153 Pope III CA, Burnett RT, Thun MJ, et al., “Lung Cancer, Cardiopulmonary Mortality, and Long-
Term Exposure to Fine Particulate Air Pollution,” Journal of the American Medical Association; 
287(9):1132– 1141, (2002). Attachment 103.  
154 H. Hu, Human Health and Heavy Metals Exposure. In: McCally M, ed. Life Support: The 
Environment and Human Health (2002).  Attachment 104.  
155 Gineski, S., “Geographic and social disparities in exposure to air neurtoxicants at U.S. Public 
Schools”, available at: https://www.sciencedirect.com/science/article/pii/S0013935117317188. 
Attachment 105. 
156 Id. See Oliver Milman, “Air Pollution: Black, Hispanic and poor students most at risk from 
toxins- study,” The Guardian (Feb. 1, 2018), available at: 
https://www.theguardian.com/education/2018/feb/01/schools-across-the-us-exposed-to-air-
pollution-hildren-are-facing-risks. Attachment 106. While this article focused mainly on east-
coast cities that have been heavily polluted by industrial emissions, the study covered 90,000 
schools across the United States and made the general observation that ambient neurotoxins 
are a serious threat, especially to children, and manifest in ways we have not recognized in past 
analysis.  
157 Yi Yan, et al., Discovery and ramifications of incidental Magnéli phase generation and 
release from industrial coal-burning, NATURE COMMUNICATIONS (2017), available at: 
https://www.nature.com/articles/s41467-017-00276-2. Attachment 107. 

158 Eric Roston, “Coal Plants Might be More Toxic Than We Thought”, Bloomberg News (Aug. 8, 
2017), available at: https://www.bloomberg.com/news/articles/2017-08-08/coal-plants-might-
be-even-more-toxic-than-we-thought.  Attachment 108. 

https://www.sciencedirect.com/science/article/pii/S0013935117317188
https://www.theguardian.com/education/2018/feb/01/schools-across-the-us-exposed-to-air-pollution-hildren-are-facing-risks
https://www.theguardian.com/education/2018/feb/01/schools-across-the-us-exposed-to-air-pollution-hildren-are-facing-risks
https://www.nature.com/articles/s41467-017-00276-2
https://www.bloomberg.com/news/articles/2017-08-08/coal-plants-might-be-even-more-toxic-than-we-thought
https://www.bloomberg.com/news/articles/2017-08-08/coal-plants-might-be-even-more-toxic-than-we-thought
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Similarly, while the DEIS addressed the general health of the region, the analysis stopped short 
of making the connection to Colstrip, or impacts from extraction. OSM violated NEPA by failing 
to fully address the climate implications of 19 additional years of these significant emissions.  

B. OSM Failed to Assess the Mercury Emissions from the Mine. 
 
We are further concerned that OSM did not fully analyze the impacts of mercury emissions as it 
relates to mining additional coal from Area F.  
 
Here, the DEIS indicates that while analysis and data collection occur for wet mercury 
deposition, monitoring is not occurring for dry deposition. See DEIS at 676 (noting that there 
are no mercury deposition monitors near Colstrip). Here, where information regarding 
reasonably foreseeable significant impacts is lacking, OSM must gather and include the 
information in order to ensure a complete environmental impact statement unless the costs of 
obtaining the data are exorbitant or the means of obtaining it are not known. See 40 C.F.R. § 
1502.22(a). In this case, the information necessary for an adequate analysis of air quality 
impacts is lacking, meaning OSM has an obligation to gather the data and utilize it in the DEIS. 
The cost of obtaining the information is not exorbitant and clearly the means of obtaining the 
data are known. To meet the hard look requirement under NEPA, both dry and wet deposition 
monitors need to be accounted for.   
 
Further, while OSM indicated that the effects of cumulative mercury from additional mining in 
Area F are relatively small, mercury is a toxin that bioaccumulates, so any addition of mercury 
may become more harmful. See DEIS at 677 (“the contribution of indirect effects to cumulative 
mercury deposition is relatively small, less than 8 percent in the vicinity of Colstrip, and 1 
percent or less farther away”). As atmospheric mercury is produced from the combustion of 
coal at power plants, it releases mercury into the air where it is then deposited by precipitation 
into water bodies, where micro-organisms convert it to methyl mercury, a particularly toxic 
form, at which point it becomes biomagnified through the food chain.159 Thus, regardless of 
how much is emitted at once, it becomes harmful, and so the level of analysis should not 
dismiss the amount of mercury it deems negligible, without analyzing its biocumulative effect.   
 
This is especially important to analyze the impacts on the neighboring community. While OSM 
touts the economic benefits of the coal combustion, it does little to acknowledge the 
externalities that are placed on the same community. This hard look analysis is exactly what is 
required by NEPA. For example, as a potent neurotoxin, mercury can be passed in utero 
through maternal blood levels to the developing fetus.160 The toxic effects on children can 
include delayed developmental milestones, reduced neurological test scores, and cerebral 

                                                 
159 U.S. Fish and Wildlife Service, Biological Opinion for the Four Corners Power Plant and 
Navajo Mine Energy Project 72-73 (April 8, 2015). Attachment 109. 
160 Clean Air Task Force, “Non-CO2 Pollution from Coal”, available at: 
http://www.catf.us/fossil/problems/nonco2/ (last visited Feb. 23, 2018). Attachment 110. 

http://www.catf.us/fossil/problems/nonco2/


56 | P a g e  
MEIC et al. Rosebud Area F DEIS Comments 

 

palsy.161 Further, according to the EPA, coal-fired power plants are the largest human source of 
mercury emissions in the United States.162  
 
As such, until its impacts are fully analyzed, including a monitoring of dry deposition, OSM 
cannot consider approval of this additional coal from Area F.  

VII. OSM FAILED TO ADEQUATELY ANALYZE OR DISCLOSE IMPACTS FROM COAL ASH 
DISPOSAL PONDS. 

 
The DEIS provides a cursory and insufficient analysis of the Colstrip coal-fired generating station 
(CGS) impact on ground and surface water. The CGS is within the cumulative impact area for 
the proposed Area F expansion. The DEIS dismisses the impact that the leaking coal ash 
impoundments have had and will continue to have on East Fork Armells (EFA) creek. The coal 
ash impoundments have been leaking since they were originally built starting in 1975. There are 
three coal ash impoundment areas associated with the Colstrip coal-fired generating station 
(CGS). The Plant Site impoundment area consists of about a dozen impoundments of various 
ages, sizes, and lining systems. The Plant Site is adjacent to EFA and these impoundments have 
contributed to the impairment of EFA.  
 
In recent years, Talen Energy, the operator of CGS, provided MDEQ with numerous maps and 
documentation on the Plant Site impoundments’ on EFA. Documents such as the map below 
show the extent of contamination from the ash ponds in relation to the town of Colstrip and 
EFA. (EFA is the stream outlined in blue between the plant and the town of Colstrip.) Similar 
maps were created by Talen’s consultant for other pollutants such as boron, salts, sulfate, and 
more.163 Each map generated shows the contamination plume extending beyond EFA as 
demonstrated by one of the maps below.  

                                                 
161 Id. 
162 Environmental Protection Agency, “Mercury and Air Toxic Standards”, available at: 
https://www.epa.gov/mats/cleaner-power-plants (last visited Feb. 23, 2018). Attachment 111. 
163 Plant Site Report, Appendix A Plume Maps, (December 2012) (prepared by Hydrometrics for 
PPL Montana). Attachment 112. 

https://www.epa.gov/mats/cleaner-power-plants
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In 2012, MDEQ finalized an enforcement order, known as an administrative order on consent 
(AOC), for contamination of ground and surface water by the CGS coal ash ponds. DEQ and 
Talen are still analyzing the extensive impacts and developing a remedy for the Plant Site, as 
well as the other two coal ash disposal areas. No remedy has been approved and no timeline 
for cleanup has been adopted.164 
 
The Plant Site ash ponds system is better defined as a sieve than the “closed-loop” waste 
disposal system referred to in the DEIS. The coal ash disposal system has failed to contain the 
toxic waste generated by the CGS. As a result, millions of gallons of contaminated wastewater 
enter the aquifer each year. The term “closed-loop” does not mean that contamination does 
not reach ground and surface water. Leakage of the following contaminants have been recently 
quantified and projected: boron, calcium, chloride, cobalt, lithium, manganese, molybdenum, 
potassium, selenium, sodium, sulfate, and total dissolved solids.165 These pollutants are 
indicative of other pollutants leaking from the ash ponds into the groundwater from the Plant 
Site ash ponds, but the list is by no means exhaustive.  
 
The DEIS relies on outdated information regarding leakage from the Plant Site coal ash ponds. 
The only reference data on the leakage from the Plant Site was a 2015 report prepared by 

                                                 
164 Revised Remedy Evaluation Report Plant Site, Mass Discharge Calculations for Ponds: 
Colstrip Steam Electric Station, Colstrip, MT (Dec. 2017) (prepared by Geosyntec consultants). 
Attachment 113. 
165 Revised Remedy Evaluation Report. Appendix I. Mass Discharge Calculations for Ponds 
(prepared by Geosyntec). Attachment 114. 
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Hydrometrics. Since that time there have been numerous studies on the Plant Site coal ash 
ponds and the impact or potential impact on surface and groundwater resources such as EFA. 
Since 2015, Talen Energy has submitted, and MDEQ has reviewed, the following reports on the 
Plant Site and the existing and potential impacts to ground and surface water quality. Each of 
the following reports are located on DEQ’s website and available for download:166Plant Site 
remedy evaluation report (November 2016); Cleanup Criteria and Risk Assessment Report (June 
2017); Revised Cleanup Criteria and Risk Assessment Report (November 2017); Facility Closure 
Plans (July 2017); MDEQ comments on Talen’s Facility Closure Plans; and an updated 
Background Screening Level Report full of figures, tables, and appendices describing the 
background level of various toxins and potentially harmful substances (October 2017). Each of 
these reports contains numerous updated studies and analyses of the coal ash impoundments’ 
effects on EFA. While too large to include with these comments, they are readily available to 
DEQ, the agency that is preparing this DEIS. These updated impact reports should have been 
included to provide a more relevant, contemporary, and complete analysis of this pollution 
source in order to provide a better understanding of the cumulative impacts of mining 
expansion on area water resources.  
 
The DEIS discusses how concentrations of some pollutants have increased at existing areas of 
the mine and could harm ground and surface water. DEIS at 519. Many of these same 
pollutants are present in the leaking ash ponds at the Plant Site including total dissolved solids 
(TDS), sulfate, calcium, sodium, magnesium, and manganese.167 For example, from 2014 
through 2025 Talen Energy predicts the Plant Site ash ponds will leak 1,452 kg/day of TDS into 
groundwater. This is equivalent to 584 tons of TDS entering the groundwater adjacent to EFA 
creek each year. While there are some capture wells to intercept some of the pollutants, some 
of the pollutants from the ash ponds have reached the stream or are continuing to migrate to 
EFA. Some increase in the concentrations of these pollutants is likely to occur but the DEIS has 
failed to consider the cumulative impact on surface water quality and quantity in the area.  
 
In sum, the cursory reference to the impacts that the coal ash ponds are having on the 
watershed are insufficient to provide downstream water users and the public with enough 
information to fully understand the impacts of the proposed expansion at the Rosebud Mine.  

VIII. OSM Failed to Address Opportunities to Ease the Transition Away From Reliance 
On Fossil Fuels for Coal Miners and Affected Communities. 

A. OSM Failed to Recognize and Plan for the Closure of Rosebud Mine and How the 
Closure Will Affect the Surrounding Community.  

 
OSM must recognize the inevitable closure of Rosebud Mine, especially in light of Colstrip 
Power Plant’s eventual closure. The closure of Rosebud Mine, and other mines, is a reality that 

                                                 
166 All reports listed can be found at 
http://deq.mt.gov/DEQAdmin/mfs/ColstripSteamElectricStation. 
167 Revised Remedy Evaluation Report Plant Site. Appendix I. Attachment 115. 

http://deq.mt.gov/DEQAdmin/mfs/ColstripSteamElectricStation
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the coal industry must grapple with. According to the Mine Safety and Health Administration, 
coal is slowly dying; the number of coal jobs in Montana dropped from 1,329 to 1,196 in 2016 
(a 10 percent drop) and to 1,112 in 2017 (an additional 7 percent decrease).168  
 
The Rosebud Mine is currently permitted for 25,576 acres, with virtually all of the coal being 
shipped to the Colstrip coal-fired power plant. Colstrip Power plant will be closing two of its 
four electricity generating units by 2022, which means less coal would be needed from 
Rosebud. OSM was required to consider the ample opportunities available for economic growth 
in lieu of coal mining. In considering alternative economic activity, OSM was required to 
consider the many resources that are available to support economic diversification and 
transition in the region.  
 
OSM was obligated to address the level of economic activity that could be created by energy 
efficiency, renewable energy development, decommissioning, reclamation and restoration, 
education and training, and tourism. They were required to adequately quantify the 
socioeconomic impacts of the Proposed Action, and compare those results using comparable 
data and modeling for the alternatives we have proposed. It was also necessary for OSM to 
conduct qualitative analysis to capture important, but hard to quantify, socioeconomic factors 
such as a cleaner environment, reduced health risk, and access to energy resources.  
 
In addressing the socioeconomics of the proposal, the DEIS focused on the added public 
benefits, while ignoring the realities of the market. See DEIS at 681 (stating that while the 
proposal and continued mining “may” affect air quality, mine contributes economically to 
“public health resources” and is a benefit to the community).  

B. OSM Failed to Consider Available Alternative Economic Opportunities. 
 
OSM failed to consider other alternative sources of job opportunities in the area, besides 
mining. This ignores reality. Coal extraction is not the only economic opportunity available for 
Montana residents, especially in Colstrip, where the mine is located. Coal mining jobs do not 
make up a huge segment of the Montana employment sector. Health care-related jobs were 
the top employer in Montana in 2016, according to the state Department of Labor and Industry, 
with 66,427 jobs compared to coal’s 1,285 the same year.169 
 

                                                 
168 Holly Michels, “As Coal Production Declines, Montana Sees Drop in Coal Jobs, Plans for 
More,” Missoulian (June 11, 2017), available at: http://missoulian.com/news/state-and-
regional/as-coal-production-declines-montana-sees-drop-in-coal-jobs/article_e4d8c572-bf48-
578e-b1e7-0b020a83e589.html. Attachment 116. 
169 Id.  

http://missoulian.com/news/state-and-regional/as-coal-production-declines-montana-sees-drop-in-coal-jobs/article_e4d8c572-bf48-578e-b1e7-0b020a83e589.html
http://missoulian.com/news/state-and-regional/as-coal-production-declines-montana-sees-drop-in-coal-jobs/article_e4d8c572-bf48-578e-b1e7-0b020a83e589.html
http://missoulian.com/news/state-and-regional/as-coal-production-declines-montana-sees-drop-in-coal-jobs/article_e4d8c572-bf48-578e-b1e7-0b020a83e589.html
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It is a false narrative that coal mining drives the economy in coal-producing regions; 
employment in extractive industries, including oil, gas, coal, and timber in Montana accounts 
for only 5 percent of earnings for workers within this state.170  
 
There are many new areas of economic growth: the development of renewable energy 
resources, decommissioning and clean-up activities of old mines and generating stations, new 
infrastructure investment, education and job training, and tourism have the potential to 
provide positive socioeconomic benefits to Montana residents. As one news media source 
recently reported, there's potential for a hydrogen fuel production faculty, renewables, a sugar 
beet facility, and a municipal waste facility.171  
 
Here, the DEIS acknowledges the additional areas of economic possibility and job-growth, 
including outdoor recreation. DEIS at 372 (listing “hunting, fishing, boating, hiking, golfing, 
canoeing, bird-watching, rock-hounding, photography, and dinosaur fossil digging”). Several 
outdoor recreation areas could see more tourism, especially the Bighorn River, Bighorn Canyon 
National Recreation Area, Custer National Forest, Makoshika State Park, Little Bighorn 
Battlefield National Monument, and Pompeys Pillar National Monument. See Id. These areas 
may see an uptick in annual visitation, especially as the Department of Interior’s National Park 
Service has proposed raising the per-vehicle fee at Yellowstone, Grand Teton, and Glacier 
National Parks (among others) in the region.172  
 
Renewables development also comes with far fewer negative socioeconomic impacts than the 
current coal-based economy. As a recent report on the economic consequences of coal leasing 
found, “[t]he environmental degradation associated with mining will tend to displace those 
economic activities that thrive on attractive natural and social environments.”173  
 
Decades of coal mining and dumping of toxic coal ash waste have contaminated the area 
around Rosebud Mine. Westmoreland is required to undertake full and comprehensive 
decommissioning, reclamation, and restoration of Rosebud, including groundwater cleanup and 
facility salvage efforts. Reclamation and decommissioning efforts will take many years and 
create a substantial number of jobs. A trained and experienced Rosebud cleanup workforce 

                                                 
170 Headwaters Economics, Montana’s Economy, Public Lands, and Economic Advantage (2017), 
available at https://headwaterseconomics.org/wp-content/uploads/Montana-Economy-
Report.pdf. (last visited February 1, 2018). Attachment 117. 
171 Holly Michels, supra.  
172 National Park Service, “National Park Service Proposes Targeted Fee Increases at Parks to 
Address Maintenance Backlog,” available at: 
https://parkplanning.nps.gov/projectHome.cfm?parkID=442&projectID=75576. 
Attachment 118. 
173 Power Consulting, The Economic Consequences of the Federal Coal Leasing Program: 
Improving the Quality of the Economic Analysis, (July 2016). Attachment 119.  
 

https://headwaterseconomics.org/wp-content/uploads/Montana-Economy-Report.pdf
https://headwaterseconomics.org/wp-content/uploads/Montana-Economy-Report.pdf
https://parkplanning.nps.gov/projectHome.cfm?parkID=442&projectID=75576
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could expand into other nearby areas with similar mining reclamation needs. OSM was required 
to identify the cleanup liabilities accruing to the facilities covered by the Proposed Actions and 
quantify the economic value of cleanup activities in terms of resources, jobs, income, tax 
revenues, and other socioeconomic variables.  

C. OSM Mislead the Public by Touting the Economic Benefits of the Proposal While 
Ignoring the Reality that Coal Production Hurts Low Income Communities. 

 
A 2012 report found that despite major energy projects and developments in the region, 
economic well-being on the Northern Cheyenne Reservation declined.174 The report, Coal 
Blooded: Putting Profits Before People, investigates the overall toxicity of emissions or 
‘dirtiness’ of coal plants, and combines emissions ratings with demographic data to rank a coal 
plant’s effect on neighboring communities. While this report is a bit dated, its findings are still 
true today. In coal communities, we see homeownership in decline, poverty increased, and high 
unemployment rates. OSM must address whether this long-term economic impact is true for 
the communities and surrounding counties near the Rosebud Mine. 

D. OSM Failed to Consider Resources Available for Economic Diversification. 
 

A recent study examined the potential for coal workers to transition to jobs in the solar 
industry.175 For example, an operations engineer in the coal industry could retrain to be a 
manufacturing technician in solar and expect about a 10 percent salary increase. Similarly, 
explosive workers, ordinance handlers, and blasters in the coal industry could use their 
sophisticated safety experience and obtain additional training to become commercial solar 
technicians and earn about 11 percent more on average. Most coal workers could not simply 
walk into a solar job; they would need some retraining. But certain positions required less 
training—for example, a structural engineer in the coal industry would not need additional 
schooling to work as one in the solar industry. And for some coal employees, the retraining 
would only amount to a short course or on-the-job training.  
 
OSM must consider the impacts of the Proposed Actions on these important drivers of the 
regional economy. The federal government offers transition and economic development 
assistance through many programs run by different agencies. Congress requested more than $9 
billion to support economic diversification in coal communities; employment and training 
services for workers displaced from the coal economy; the health and retirement security of 

                                                 
174 National Association for the Advancement of Colored People, Coal Blooded: Putting Profits 
Before People (2002). Attachment 120. 
175 Joshua Learn, “What If All U.S. Coal Workers Were Retrained to Work in Solar?,” Harvard 
Business Review (August 2016), available at https://hbr.org/2016/08/what-if-all-u-s-coal-
workers-were-retrained-to-work-in-solar (last visited Feb. 5, 2018). Attachment 121; See also 
Edward Louie and Joshua Pierce, Retraining Investment for U.S. Transition from Coal to Solar 
Photovoltaic Employment, ENERGY ECONOMICS (2016). Attachment 122. 

http://action.naacp.org/page/-/Coal%20Blooded%20Report%2011.15.2012.pdf
http://action.naacp.org/page/-/Coal%20Blooded%20Report%2011.15.2012.pdf
https://hbr.org/2016/08/what-if-all-u-s-coal-workers-were-retrained-to-work-in-solar
https://hbr.org/2016/08/what-if-all-u-s-coal-workers-were-retrained-to-work-in-solar
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coal miners and their families; the reclamation and redevelopment of abandoned mine lands; 
and the deployment of carbon capture and sequestration technology.176  
 
Montana received $4.6 million in July from the Power Plus grants for a coal workforce 
transition, including in the Rosebud area.177 $2 million was immediately put toward workforce 
transition in coal impacted communities in Montana.178 Rosebud Mine is in one of the coal 
impacted counties that are eligible for funding and the state is already creating a grant funding 
program, taking funding requests at the beginning of 2018.179 The funding will be distributed to 
unions and educational institutions to retrain workers for jobs for which they already have 
appropriate skills. 
  
Other states are creating similar grants to assist the transition of communities impacted by 
extractive industries. For example, Colorado provides grants to communities through its 
Energy/Mineral Impact Assistance Grant Fund. Colorado Department of Local Affairs, Colorado 
Energy/Mineral Impact Assistance Fund (2017).180 Additionally, the Colorado Energy Impact 
Assistance Act has been proposed and would allow investor-owned utilities to use financing 
mechanisms to cushion the rate of impacts of plant retirements and channel bond proceeds to 
“provide transition assistance for Colorado workers and communities directly affected by the 
retirement of the facilities (transition assistance).”181 The bill defines transition assistance as 
the:  
 

Payment of retraining costs, including costs of apprenticeship programs and skilled 
worker retraining programs, for and financial assistance to directly displaced Colorado 
facility workers, compensation to Colorado local governments for lost property tax 
revenue directly resulting from the retirement of a facility, and similar payments, job 
retraining, assistance, and compensation for directly displaced Colorado workers and 

                                                 
176 Fact Sheet: Administration Announces New Economic and Workforce Development 
Resources for Coal Communities through POWER Initiative (August 2016). Attachment 123. 
177 US gives Montana $4.6 million for retraining coal workers” The Seattle Times, (Aug. 1, 2017), 
available at: https://www.seattletimes.com/business/us-gives-montana-4-6-million-for-
retraining-coal-workers/ (last visited Feb. 23, 2018). Attachment 124. 
178 “Governor Bullock Secures over $4.6-Million for the Community of Colstrip”, State of 
Montana Website, (Aug. 1, 2017), available at: http://news.mt.gov/governor-bullock-secures-
over-46-million-for-the-community-of-colstrip (last visited Feb. 23, 2018). Attachment 125. 
(“Part of the money will go toward building a workforce for reclamation projects, including 
cleaning up ash ponds near the Colstrip power plant and reclaiming coal mines.”).  
179 Id. 
180 Colorado Transition Funding, available at: 
https://www.colorado.gov/pacific/dola/energymineral-impact-assistance-fund-eiaf, (last visited 
February 18, 2018). Attachment 126. 
181 Colorado Energy Impact Assistance Act, available at https://leg.colorado.gov/bills/hb17-
1339, (last visited Feb. 23, 2018) Attachment 127. 

https://www.seattletimes.com/business/us-gives-montana-4-6-million-for-retraining-coal-workers/
https://www.seattletimes.com/business/us-gives-montana-4-6-million-for-retraining-coal-workers/
http://news.mt.gov/governor-bullock-secures-over-46-million-for-the-community-of-colstrip
http://news.mt.gov/governor-bullock-secures-over-46-million-for-the-community-of-colstrip
https://www.colorado.gov/pacific/dola/energymineral-impact-assistance-fund-eiaf
https://leg.colorado.gov/bills/hb17-1339
https://leg.colorado.gov/bills/hb17-1339
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local governments in areas that produce fuel used in the retired facility directly resulting 
from the elimination of the need for fuel at the facility.182 

 
Further, such investor-owned utility support for impacted communities has already occurred in 
Nevada, where the Nevada Power Company has agreed to pay the Moapa Band of Paiutes $4.3 
million for “supplemental environmental projects or equivalent projects that the Moapa 
Paiutes may choose,” including a community wellness center, purchase of water rights, 
environmental monitoring, and technical assistance for post-closure activities. Moapa Band of 
Paiute Indians v. Nevada Power Co., Order Granting Joint Motion to Approve Settlement, 2:13-

cv-01417-JAD-NJK (D.Nev. 2015).   
 
Currently, Westmoreland does not seem to have set aside any funds to help their workers 
transition when Rosebud Mine inevitably shuts down. The DEIS has also not indicated that it 
has set aside funds for transition.  
 
Transition assistance has allowed communities to move beyond the boom and bust economies 
of coal mining. OSM has an obligation to consider the socioeconomic impacts from clean energy 
activity, clean-up, increased tourism, and other non-fossil fuel sectors, and identify resources 
that are available to support economic diversification and transition.  

IX. OSM FAILED TO ANALYZE ANY CLEAN ENERGY ALTERNATIVES. 
 
In analyzing alternative courses of action or approaches, the DEIS fails to consider the 
reasonable alternative of electricity being generated from clean energy sources such as wind 
and solar. The final EIS should consider clean energy as either a separate alternative and/or as 
part of the impact analysis for the three proposed alternatives. 

A. Montana-Based Clean Energy Should Be Considered as an Alternative. 
 
According to the DEIS, under NEPA “an alternative is any reasonable course of action, other 
than the Proposed Action, that would still meet the identified purpose and need.” DEIS at 29. 
Further the DEIS states, “Under MEPA, ‘alternative’ means an alternative approach or course of 
action that would appreciably accomplish the same objectives or results as the Proposed 
Action; design parameters, mitigation, or controls other than those incorporated into a 
Proposed Action by an applicant or by an agency prior to preparation of the EIS; or no action or 
denial per ARM 17.4.603(2). In accordance with ARM 17.4.603(2)(b), DEQ is ‘required to 
consider only alternatives that are realistic, technologically available, and that represent a 
course of action that bears a logical relationship to the proposal being evaluated.’” DEIS at 29. 
 
The DEIS identifies the purpose of the Proposed Action as, “… to allow continued operations at 
the Rosebud Mine by permitting and developing a new surface-mine permit area, known as 
proposed permit Area F.” DEIS at 10. However, this is an extremely narrow interpretation of the 

                                                 
182 Id. at 2-3.  
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purpose of the mine expansion because it fails to acknowledge the practical circumstances of 
the Rosebud Mine. The mine only sells its coal to the immediately adjacent Colstrip Power Plant 
and Rosebud Power Plant. The mine does not sell its coal to any other customer and there are 
no proposals to change this. This is a distinguishing characteristic of the Rosebud Mine that is 
not found at all coal mines, many of which are able to sell coal to multiple customers for 
potentially multiple uses. Instead, the Rosebud Mine only sells to the Colstrip Power Plant and 
Rosebud Power Plant, both of which only burn coal to produce electricity and for no other 
purpose. Therefore, there is only one practical purpose for mining coal at the Rosebud Mine: 
the generation of electricity at the adjacent power plants. To say the purpose of the Proposed 
Action is merely “continued operations at the Rosebud Mine” ignores the reality that there is 
no other reason to mine the coal other than burning it to generate electricity. 
 
OSM must evaluate alternatives that would continue to meet electrical demand but do so using 
forms of energy other than coal. Our electrical grid functions by substituting different sources 
of electricity (coal, gas, wind, solar, etc.) for one another as prices change. Here, alternatives 
exist that are realistic, technologically available, technically feasible within the project time 
frame, and economically feasible in relation to the Proposed Action.  
 
Electricity can be generated from multiple sources, including wind and solar. Both of these 
clean energy sources meet the criteria for being a reasonable alternative to coal-generated 
electricity. 
 
Wind and solar are realistic sources of electricity. In 2016, wind accounted for about 6 percent 
of electricity production in the United States while solar accounted for about 1 percent.183 In 
some states, this penetration is much higher. For example, Iowa and Kansas each generated 
about 36 percent of their electricity from wind in 2017 while California generated 
approximately 15 percent from solar.184  
 
Wind and solar are technologically available. As of 3Q 2017, approximately 85,000 megawatts 
of wind energy and 49,000 megawatts of solar energy had been installed in the United 
States.185,186 In Montana, over 700 MW of wind has been installed, representing only about 1 

                                                 
183 US Energy Information Administration; 
https://www.eia.gov/energyexplained/index.cfm?page=electricity_in_the_united_states. 
Attachment 128.  
184 U.S. EIA, Electric Power Monthly (February 2017), Tables 1.3.B, 1.14.B, 1.17B. 
https://www.eia.gov/electricity/monthly/ . Attachment 129. 
185 SEIA. https://www.seia.org/us-solar-market-insight. Attachment 130. 
186 AWEA. https://www.awea.org/wind-energy-facts-at-a-glance. Attachment 131. 

https://www.eia.gov/energyexplained/index.cfm?page=electricity_in_the_united_states
https://www.eia.gov/electricity/monthly/
https://www.seia.org/us-solar-market-insight
https://www.awea.org/wind-energy-facts-at-a-glance
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percent of the technically available wind power capacity.187 Meanwhile, in 2017 Montana’s 
installed solar energy grew by almost 400 percent.188  
 
Wind and solar are technically feasible within the time frame of the Proposed Action. The DEIS 
notes, “at the current rate of production, the operational life of the mine would be extended by 
8 years. Without the addition of the project, the operational life of the Rosebud Mine would be 
expected to end in 2030.” DEIS at 1. Using either eight years or 20 years (2018 to 2030 plus 
eight years) as the Proposed Action time frame, wind or solar facilities of significant size could 
be completed. For example, the 189-megawatt Rim Rock Wind Farm near Shelby, MT was 
completed in 14 months.189 
 
Wind and solar are economically feasible compared to the Proposed Action. From 2008 to 
2015, the cost of utility-scale wind energy has dropped 41 percent while utility-scale solar has 
declined 64 percent.190 The 2017 Levelized Cost of Energy Analysis from the respected financial 
analyst firm Lazard found that both wind and solar are now lower cost resources than coal.191 
Montana’s wind resource in particular is of superb quality and quantity, creating highly 
competitive economics for wind. For example, customers of NorthWestern Energy, Montana’s 
largest electric utility, pay almost half as much for electricity from the Judith Gap, MT 135-
megawatt wind facility ($32.11 per megawatt hour) compared to the Colstrip coal-fired power 
plant ($64.55 per megawatt hour).192  
 
Eastern Montana generally, as well as the geographic area near the Proposed Action site, are 
particularly good locations for wind energy development.193 In fact, multiple large wind projects 
have been proposed for the area.194  
 

                                                 
187 U.S. DOE. https://windexchange.energy.gov/maps-data/321. Attachment 132.  
188 Billings Gazette. http://billingsgazette.com/news/state-and-regional/montana-quadruples-
solar-energy-capacity-in-one-year/article_6d88ac58-cc83-54c9-9387-7dba356faa50.html. 
Attachment 133.  
189 https://www.power-technology.com/projects/rim-rock-wind-farm-montana/. Attachment 
134.  
190 U.S. DOE. https://www.energy.gov/eere/downloads/revolutionnow-2016-update. 
Attachment 135. 
191 https://www.lazard.com/perspective/levelized-cost-of-energy-2017/. Attachment 136.  
192 http://meic.org/wp-content/uploads/2016/03/2015.02-NorthWestern-Electric-Rate-
Graphs.pdf. Attachment 137.  
193 https://windexchange.energy.gov/maps-data/71. Attachment 138.  
194 Mud Springs, https://everpower.com/mud-springs-mt/. Attachment 139. And Orion 
http://billingsgazette.com/news/state-and-regional/montana/montana-s-largest-wind-farm-
quietly-develops-northeast-of-colstrip/article_35f5dee1-175c-57f6-b778-dd9054bb8238.html. 
Attachment 140. 

https://windexchange.energy.gov/maps-data/321
http://billingsgazette.com/news/state-and-regional/montana-quadruples-solar-energy-capacity-in-one-year/article_6d88ac58-cc83-54c9-9387-7dba356faa50.html
http://billingsgazette.com/news/state-and-regional/montana-quadruples-solar-energy-capacity-in-one-year/article_6d88ac58-cc83-54c9-9387-7dba356faa50.html
https://www.power-technology.com/projects/rim-rock-wind-farm-montana/
https://www.energy.gov/eere/downloads/revolutionnow-2016-update
https://www.lazard.com/perspective/levelized-cost-of-energy-2017/
http://meic.org/wp-content/uploads/2016/03/2015.02-NorthWestern-Electric-Rate-Graphs.pdf
http://meic.org/wp-content/uploads/2016/03/2015.02-NorthWestern-Electric-Rate-Graphs.pdf
https://windexchange.energy.gov/maps-data/71
https://everpower.com/mud-springs-mt/
http://billingsgazette.com/news/state-and-regional/montana/montana-s-largest-wind-farm-quietly-develops-northeast-of-colstrip/article_35f5dee1-175c-57f6-b778-dd9054bb8238.html
http://billingsgazette.com/news/state-and-regional/montana/montana-s-largest-wind-farm-quietly-develops-northeast-of-colstrip/article_35f5dee1-175c-57f6-b778-dd9054bb8238.html
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The potential loss or gain of clean energy benefits bear a logical relationship with the Proposed 
Action and should be considered in the analysis of alternatives. 
 
The distinguishing characteristics of the Rosebud Mine and its associated power plants should 
be taken into account when analyzing the impact of alternatives. The Rosebud Mine only sells 
its coal to the Colstrip and Rosebud Power Plants, which only produce electricity. This electricity 
is then put on the Colstrip Transmission System in order to be transmitted to its end use 
customers. While transmission lines do not treat coal electrons differently than wind electrons, 
they nevertheless have a finite capacity for the amount of electrons that can be carried. When 
coal electricity is put onto a transmission line it reduces the available capacity for wind and 
solar electricity to utilize that line. Conversely, if coal electricity is not put onto a transmission 
line, there is greater capacity available for clean energy to utilize that line. Because the only 
practical result of the Proposed Action is the generation of coal-fired electricity, which is then 
put onto the Colstrip Transmission System, which reduces transmission capacity for clean 
energy projects, the analysis of alternatives should include the impact of the loss or gain of the 
benefits clean energy projects provide. 
 
Wind developer interest in the Proposed Action region not only arises because of the region’s 
high-quality wind resource, but also because of the potential to utilize the Colstrip Transmission 
System to sell electricity to out-of-state customers. Without access to transmission lines, a 
power plant for out-of-state consumption cannot be built. Unfortunately, the existing 
transmission paths that Montana exports electricity through are almost fully congested.195 
Furthermore, constructing new transmission lines is an expensive and difficult endeavor. 
Combined, these factors make any available transmission capacity highly valuable and critical to 
the construction of new clean energy projects. Were the Proposed Action to be approved, then 
a reasonable consequence would be the loss of benefits that would otherwise accrue from 
clean energy projects. Conversely, the No Action alternative should include analysis of the 
benefits gained from clean energy projects. 
 
Clean energy projects like wind and solar produce benefits that mirror and indeed go beyond 
those identified by the DEIS from the Proposed Action. The benefits from the Proposed Action 
are described in 1.3.3, entitled “Benefits,” as:  
 

 An ongoing fuel source (70.8 million tons of coal) for the Colstrip Power Plant (Units 3 
and 4) and the Rosebud Power Plant;  

 Continued employment for workers at the mine; 

 An ongoing tax base to federal, state, and local governments; 

 Ongoing royalty payments to mineral resource owners;  

 Continued support to local businesses;  

 An ongoing source of income to Western Energy and its shareholders; and  

                                                 
195 ETIC Report page 15: http://leg.mt.gov/content/Publications/Environmental/2010-energy-
policy.pdf. Attachment 141.  

http://leg.mt.gov/content/Publications/Environmental/2010-energy-policy.pdf
http://leg.mt.gov/content/Publications/Environmental/2010-energy-policy.pdf
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 Reliable electric power for an additional 8 years. 

Comparatively, the benefits of clean energy projects not only replicate the Proposed Action 
benefits but also include even more. These include: 
 

 Employment for workers; 

 An ongoing tax base to federal, state, and local governments;  

 Land lease payments to local land owners;  

 Support to local businesses;  

 An ongoing source of income to the project developer and its shareholders;  

 Reliable electric power for 20 to 25 years (and perhaps considerably longer due to the 
inexhaustible nature of wind and solar energy); 

 No air or water pollution during operation; and 

 No environmental cleanup after the life of the project (in fact, due to the passage of HB 
216 in the 2017 Montana legislative session, wind facilities are now required to post 
decommissioning and remediation bonds). 

The loss or gain of these benefits should be included when analyzing the impact of alternatives. 

X. OSM FAILED TO ADEQUATELY ANALYZE IMPACTS TO CULTURAL RESOURCES AND 
FAILED TO MEET FEDERAL CULTURAL RESOURCES CONSULTATION REQUIREMENTS. 

 
OSM’s Area F DEIS failed to follow the tribal consultation process mandated by federal law or 
adequately disclose impacts to tribal cultural resources in the DEIS.  

According to the DEIS: 

Section 106 mandates that consultation occur among the State Historic Preservation 
Officer (SHPO), the Advisory Council on Historic Preservation (ACHP), Native American 
tribes traditionally associated with the affected land, and other “interested parties” to 
consider effects on historic properties from the undertaking (see Section 106 
Consultation below) ... OSMRE is responsible for consultation with SHPO and for NHPA 
compliance, which requires consulting with ACHP and interested parties including 
Native American tribes who claim cultural affiliation with the affected lands in order to 
maintain government-to-government consultation responsibilities. As part of Section 
106 consultation, OSMRE would disclose potential effects on historic properties on lands 
with federal minerals.  

DEIS at 344-345. The DEIS goes on to state:  

Ethnohistoric information suggests the presence of several modern tribes in the area by 
this period including the Shoshone, Crow, Northern Cheyenne, Kiowa, and Kiowa-
Apache (Reher 1979). . . Major tribes that occupied the region during the Historic period 
included the Crow, Shoshone, Lakota (western, or Teton Sioux), Nakota (central, or 
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Yanktonai Sioux), Cheyenne, Blackfeet, Gros Ventre, Arapaho, and Kiowa, among others 
(Waldman 1985; Kooistra et al. 1993).  

DEIS at 350. Despite acknowledging the presence of multiple Native American tribes, when it 
comes to actual consultation, OSM states that it has only made attempts to consult with three 
reservations. According to the DEIS:  

OSMRE has initiated tribal consultation with the Northern Cheyenne, Fort Peck 
Assiniboine and Sioux tribes, and Crow tribes regarding the identification and effects on 
TCPs and archeological sites of significance to the tribes. 

DEIS at 350. OSM has failed to even attempt to consult with tribes that it acknowledges have 
historical and cultural tries to Area F. Without the required consultation, Tribal Historical 
Preservations Officers had no opportunity to dispatch monitors or surveyors to take part in any 
cultural resource surveys. OSM provides no explanation as to why it only chose to involve three 
Montana tribes in the 106 process, which must be corrected, acknowledged, and addressed as 
part of the NEPA process.  

Furthermore, there was no discussion of attempts to interview local families or elders from 
local tribes about the impacted area, as would be normally conducted as “good faith effort” 
under Section 106. Many of the ranch families in the area have been in place since the 1880s. 
Just to the south of the area of potential effect (APE), the Northern Cheyenne tribe still 
occupies land that they have lived on for hundreds of years. Local knowledge of historical and 
cultural sites should not be ignored. OSM violated NEPA by failing to adequately gather data on 
cultural resources, and compounded this error by failing to consult with appropriate Native 
American tribes and other affected communities to identify and analyze impacts to cultural 
resources. To correct these egregious omissions that rob the public and agency decision makers 
of valuable information, OSM must reinitiate consultation in compliance with the requirements 
of federal law and then must prepare and recirculate for public comment a supplemental DEIS 
that adequately discloses and analyzes the cultural resource impacts. 

CONCLUSION 
 
For all of the reasons listed above, the Rosebud Area F expansion DEIS is legally deficient.  
Moreover, the proposed expansion would exacerbate climate change and needlessly pollute 
our air and water. We urge OSM and Montana DEQ to reject the proposed Rosebud Area F 
expansion in favor of the No Action alternative. 
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Sincerely,  
 
  
Shiloh Hernandez, Staff Attorney 
Thomas Singer, Senior Policy Advisor 
Western Environmental Law Center 
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hernandez@westernlaw.org  
 

Derf Johnson, Clean Water Program Director & 
Staff Attorney 
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djohnson@meic.org 
 

Shannon Hughes 
Climate Guardian 
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2590 Walnut St. 
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Nathaniel Shoaff, Senior Attorney 
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Sierra Club  
2101 Webster Street, Suite 1300 
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