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STATEMENT OF REASONS 

 
 In accordance with 43 C.F.R. § 4.412, Appellant WildEarth Guardians (“Guardians”) 

hereby files the following Statement of Reasons with the Interior Board of Land Appeals 

(“IBLA”). The Statement of Reasons is timely pursuant to the IBLA’s May 22, 2018 Order. 

 

I. INTRODUCTION 

  This appeal challenges the U.S. Bureau of Land Management’s (“BLM’s”) approval of 

two Alta Vista Oil Corporation (“Alta Vista”) Application Permits to Drill (“APDs”) without 

fully analyzing 1) the impacts from allowing industrial scale, multi-stage hydraulic fracturing, or 

fracking,1 coupled with horizontal drilling,2 and 2) the direct, indirect, and cumulative 

greenhouse gas emissions that will result from the APDs as required by the National 

Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321–4370h, and NEPA regulations 

                                                
1 Fracking is a well stimulation process by which an operator pumps chemicals, water, and proppant down 
the well hole at high pressure in order to fracture the shale formation and prop the cracks open to release 
the oil and/or gas. See Miles City RMP FEIS, Mineral App’x at MIN-19. 
2 According to the Final Environmental Impact Statement (“FEIS”) for the Miles City Field Office 
Resource Management Plan (“Miles City RMP”), “[h]orizontal drilling is defined as deviating a wellbore 
at least 80 degrees from the vertical so that the borehole penetrates a productive formation in a manner 
parallel to the formation.” Miles City RMP FEIS, Mineral App’x at MIN-15.  
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promulgated by the White House Council on Environmental Quality (“CEQ”), 40 C.F.R. §§ 

1500.1–1508.28.  This appeal also challenges the BLM’s approval of the same two APDs 

without amending the underlying Miles City Field Office Resource Management Plan (“Miles 

City RMP”) to address the impacts of fracking and horizontal drilling as required by the Federal 

Land Policy and Management Act (“FLPMA”), 43 U.S.C. §§ 1701–1787.  In essence, by 

approving the wells at issue without a complete environmental analysis or land use plan, the 

BLM has opened up Pandora’s Box in the quiet, agricultural Tongue River Valley of 

southeastern Montana. 

  The BLM took the first steps to unleash fracking in the Tongue River Valley in Big Horn 

County, Montana on November 16, 2016 when the agency approved a request by Alta Vista to 

drill the Slaughterville 1H well. In support of this decision, the BLM issued an environmental 

assessment (“EA”), DOI-BLM-MT-C020-2016-0133-EA, a Finding of No Significant Impact 

(“FONSI”), and a Decision Record.3 See respectively Alta Vista Slaughterville EA, FONSI, and 

DR.4 Although the EA indicated that Alta Vista intended drill into the Thermopolis Shale at a 

vertical depth of 8000+ feet and horizontally an additional 4,000+ feet, EA at 2, 5,—a process 

which would generally require fracking and horizontal drilling—the BLM completely failed to 

analyze the impacts from these extraction techniques. See generally id. Instead, the agency tiered 

the EA to the flawed FEIS for the Miles City RMP, a document which also fails to anticipate 

fracking and horizontal drilling into the Thermopolis Shale, and which the Federal District Court 

                                                
3 The EA, DR, and FONSI for the Slaughterville 1H well are available on BLM’s ePlanning website at: 
https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=66656. 
4 The administrative record provided by the BLM does not include identifying numbers for ease of 
reference. As a result, Guardians cites to the name of the document as it appears in the record. 
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of Montana found deficient in March of this year.5 Western Org. of Resource Councils v. U.S. 

Bureau of Land Mgmt., CV 16-21-GF-BMM, 2018 WL 1475470, at *19 (D. Mont. March 26, 

2018) (hereinafter WORC). Additionally, both the EA and the RMP FEIS failed to analyze the 

greenhouse gas emissions that would result from the APDs.  

  Despite these deficiencies, the BLM approved the APD. Alta Vista completed drilling the 

Slaughterville well on August 2, 2017. WEG SDR 922-18-004 request at 4 (citing to Ex. 11). 

According to these same records, Alta Vista used horizontal drilling and fracking to stimulate the 

well. Id. 

  On September 14, 2017, the BLM authorized two additional Alta Vista wells, Doc 

Holiday 1H and Hickock 1H, on two new, separate well pads from the Slaughterville 1H well. 

See Alta Vista Doc Holiday1H_Hickock1H_DR. The BLM approved the wells through a 

Determination of NEPA Adequacy (“DNA”), DOI-BLM-MT-C020-2017-0077-DNA.6 Doc 

Holiday-1H_Hickock-1H_DNA. The BLM’s DNA relied entirely on the incomplete NEPA 

analysis in the Slaughterville well EA as well as the flawed Miles City RMP FEIS to support the 

agency’s decision. See id. at 14. Interestingly, unlike the Slaughterville EA, the DNA contained a 

brief section disclosing that “[t]he two wells will undergo fracture stimulation as part of the well 

completion process.” Id. at 6. The DNA also included some information about the process of 

fracking but no information of the impacts of fracking into the Thermopolis Shale. See id. 

                                                
5 The FEIS for the Miles City RMP is available on the BLM’s website at: https://eplanning.blm.gov/epl-
front-
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=79235. 
The BLM does not include the Miles City RMP and FEIS in the record even though Guardians cites to 
these documents at multiple points throughout its comments. See, e.g., WEG SDR 922-18-004 request at 
2, 4, 5, 10. 
6 The DNA and DR for the Doc Holiday 1H and Hickock 1H wells are available on BLM’s ePlanning 
website at: https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=89313. 
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Nothing in the DNA provided information on greenhouse gas emissions from the project. See 

generally id. 

  To date, Alta Vista has started but not completed drilling the Doc Holiday 1H well. WEG 

SDR 922-18-004 request at 4 (citing to Ex. 11). According to documents in the record, Alta 

Vista anticipates completion of the well by August 1, 2018. 1.3 Waste Min Plan_Doc Holiday-

1H_9-22-2017 at 2. No information is available on the status of the Hickock 1H well. 

  Around the time BLM issued the APDs for the Doc Holiday 1H and Bullock 1H wells, 

Guardians became aware of the wells when visiting the Tongue River Valley in mid-September 

of 2017. Because of concerns about the environmental impacts of drilling and fracking in the 

area, Guardians submitted comments to the field manager for the Miles City Field Office, Todd 

Yeager, on October 6, 2017. WEG SDR 922-18-004 request at 3 (citing to Ex. 8). The BLM did 

not respond to these comments. Id. 

 

Tanks and a flare appear on the Slaughterville 1H and Bullock 1H well pad in  
Big Horn County, MT. Picture taken on September 21, 2017. 
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  The onslaught of the Tongue River Valley continued on December 15, 2017, when the 

BLM created an ePlanning page for two additional Alta Vista wells—Doc Holiday 2H and 

Bullock 1H.7 WEG SDR 922-18-004 request at 3. As shown by the map below, the Doc Holiday 

2H well is proposed for the same well pad as the Doc Holiday 1H well, and the Bullock 1H well 

is proposed for the same well pad as the Slaughterville 1H well.  

 

An approximation of the well pad locations for the five Alta Vista wells. 8  
The yellow area is BLM land. 

 

                                                
7 The DNA and DR for the Doc Holiday 2H and Bullock 1H wells are available on BLM’s ePlanning 
website at: https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=95350. 
8 Guardians prepared this map based on the maps provided in the Slaughterville EA and the two DNAs. 
The BLM has not prepared a similar map to our knowledge. 
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  In response to these new wells, Guardians resubmitted its October 6, 2017 comments, 

along with additional comments, to BLM project lead Bobby Baker on December 24, 2017. 

WEG SDR 922-18-004 request at 3 (citing to Ex. 9). No substantive response from the BLM 

occurred until January 30, 2018, when the agency issued a DR approving the Doc Holiday 2H 

and Bullock 1H wells along with a DNA, which tiered to the Slaughterville EA and Miles City 

RMP & FEIS. See respectively Alta Vista Doc Holiday_2H Bullock 1H DR & DNA. Despite 

Guardians’ comments, the Doc Holiday 2H and Bullock 1H DNA included the same, cursory 

paragraphs on fracking as the DNA for the Doc Holiday 1H and Hickock 1H wells. Compare 

Doc Holiday 1H DNA at 6 with Doc Holiday 2H DNA at 4. In essence, the BLM continued to 

describe the process of fracking but completely failed to analyze the impacts of fracking coupled 

with horizontal drilling. See Doc Holiday 2H DNA at 4. The DNA also summarily concluded 

that “the actions proposed would have the same direct and indirect impacts as those analyzed in 

the RMP, and more specifically addressed in the referenced [Slaughterville] EA and [Doc 

Holiday 1H] DNA,” thereby failing to address Guardians’ arguments on the impacts of 

greenhouse gas emissions. Id. at 8. 

  Guardians challenged the Miles City Field Office’s approval of the Doc Holiday 2H and 

Bullock 1H wells in a Request for State Director Review on February 20, 2018. See generally 

WEG SDR 922-18-004 request. Deputy State Director Donato Judice affirmed the Miles City 

Field Office’s decision to approve the wells on March 13, 2018. WEG SDR 922-18-004 

Decision_3-13-2018_final.  

  The BLM’s approval of the Doc Holiday 2H and Bullock 1H wells violates NEPA in 

three main respects. First, the BLM fails to take a “hard look” at the impacts of fracking and 

horizontal drilling. See Center for Native Ecosystems, 170 IBLA 331, 344–45 (2006); Robertson 
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v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989); Connor v. Burford, 848 F.2d 

1441, 1451 (9th Cir. 1988); see also Pennaco Energy, Inc. v. U.S. Dep’t of Interior, 377 F.3d 

1147, 1159 (10th Cir 2004) (holding that a new type of oil and gas development “poses unique 

environmental concerns related to water discharge that were not addressed by the Buffalo RMP 

EIS”). Second, the BLM fails to take a “hard look” at the direct, indirect, and cumulative impacts 

from the release of more greenhouse gas emissions. WORC, 2018 WL 1475470, at *19. Both of 

these errors occur because the BLM relies on the incomplete Slaughterville EA and the deficient 

and legally-suspect FEIS for the Miles City RMP to meet its NEPA obligations. Third, the BLM 

fails to prepare an EIS despite evidence in the record that impacts from fracking a new area may 

be significant. See 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1508.13; Ctr. for Biological Diversity v. 

Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1179 (9th Cir. 2008) (holding that “if the 

court determines that the agency’s proffered reasons for its FONSI are arbitrary and capricious 

and the evidence in a complete administrative record demonstrates that the project or regulation 

may have a significant impact, then it is appropriate to remand with instructions to prepare an 

EIS”); see also Blue Mtns Biodiversity Proj. v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) 

(“If an agency decides not to prepare an EIS, it must supply a convincing statement of reasons to 

explain why a project’s impacts are insignificant.”). 

  The BLM’s approval of the wells at issue also fails to comply with FLPMA. Under 

FLPMA, “[t]he Secretary [of Interior] shall, with public involvement and consistent with the 

terms and conditions of this Act, develop, maintain, and, when appropriate, revise land use plans 

which provide by tracts or areas for the use of the public lands.” 43 U.S.C. § 1712; see also 43 

C.F.R. § 1610.5-5 (“An amendment shall be initiated by the need to consider monitoring and 

evaluation findings, new data, new or revised policy, a change in circumstances or a proposed 
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action that may result in a change in the scope of resource uses or a change in the terms, 

conditions and decisions of the approved plan.”). Because the BLM fails to amend the Miles City 

RMP to address the impacts of fracking in the Tongue River Valley—an action which will 

change the scope of resources uses in the area—the agency fails to comply with the requirements 

of FLPMA. See Center for Native Ecosystems, 170 IBLA 331, 344–45 (2006). Consequently, 

Guardians respectfully requests the IBLA set aside and remand the Miles City Field Office’s 

decision to approve the Doc Holiday 2H and Bullock 1H APDs. 

 

II. STATEMENT OF STANDING 

 To sustain this appeal, Guardians must demonstrate that it is a party to the case and 

adversely affected by the decision being appealed. 43 C.F.R. § 4.410(a). As demonstrated below, 

Guardians meets these requirements.   

 WildEarth Guardians is a registered non-profit corporation whose purpose is the 

conservation of natural resources. With more than 207,000 members and supporting activists, 

Guardians’ mission is to protect and restore the wildlife, wild places, wild rivers, and health of 

the American West. Guardians is headquartered in Santa Fe, New Mexico, but has offices in 

Missoula, Montana, Denver, Colorado, Portland, Oregon, Seattle, Washington, and Tucson, 

Arizona. Through its Climate and Energy Program, Guardians works to safeguard the climate, 

clean air, and communities of the American West by transitioning away from dirty fossil fuels. 

A.  Guardians is a Party to the Case. 

 To be a party to the case, a person or group must have actively participated in the 

decision-making process regarding the subject matter of the appeal. See id. § 4.410(b); see also 

Statoil Oil & Gas, 192 IBLA 32, 39 (Nov. 21, 2017). This includes commenting on an 

environmental document. 43 C.F.R. § 4.410(b). 
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 Here, Guardians actively participated in the available public comment period for the 

APDs in question (Doc Holiday 2H and Bullock 1H) by submitting extensive comments to the 

BLM on December 24, 2017. WEG SDR 922-18-004 request at 3 (citing to Ex. 9). Furthermore, 

after BLM approved the APDs, Guardians submitted a Request for State Director Review over 

the adequacy of the BLM’s decision on February 28, 2018. Id. at 1. Guardians has also submitted 

comments to the BLM regarding the approval of the three other Alta Vista wells on the same 

well pads as the APDs at issue. Id. at 2–3. Thus, Guardians is a party to the case. 

B. Guardians is Adversely Affected by the Decision Being Appealed. 

 To meet the second requirement for standing—whether Guardians is adversely affected—

Guardians must demonstrate that it has 1) a “legally cognizable interest” and 2) that “the 

decision on appeal has caused or is substantially likely to cause injury to that interest.” 43 C.F.R. 

§ 4.410(d); W. Watersheds Project, 192 IBLA 72, 77 (2017). “A legally cognizable interest can 

include cultural, recreational, or aesthetic use and enjoyment of the affected public lands.” Id. 

“[W]hen an organization appeals a BLM decision, it must demonstrate that one or more of its 

members has a legally cognizable interest in the subject matter of the appeal, coinciding with the 

organization’s purposes, that is or may be negatively affected by the decision.” Wilderness 

Workshop, 189 IBLA 221, 224 (2017).  

 To demonstrate injury, Guardians must “make colorable allegations of an adverse effect, 

supported by specific facts, sufficient to establish a causal relationship between the approved 

action and the injury alleged.” Statoil Oil & Gas, 192 IBLA at 40. “[A]n appellant need not 

prove that an injury is certain, but the appellant must show that the threat of an injury and its 

effect on the appellant are more than hypothetical.” W. Watersheds Project, 192 IBLA at 77. 

Finally, an appellant does not need to demonstrate that it has set foot upon the land at issue. 
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Coalition of Concerned National Park Retirees, 165 IBLA 79, 84 (2005). Instead, an appellant 

“may [] establish he or she is adversely affected by setting forth interests in resources or in other 

land or its resources affected by a decision and showing how the decision has caused or is 

substantially likely to cause injury to those interests.” Id. 

 The declaration of Jeremy Nichols is attached is Exhibit 1. It demonstrates that Mr. 

Nichols is an employee and member of Guardians and that he personally uses and enjoys, for 

recreational and aesthetic purposes, the lands impacted by the Alta Vista APDs, including public 

lands near the Doc Holiday 2H and Bullock 1H wells at issue. Nichols Declaration, Ex. 1 at 1, 2. 

Mr. Nichols regularly uses these lands for photography, hiking, and watching wildlife. Id. at 2. 

He intends to return in the near future to use the lands for these purposes. Id. at 5. Mr. Nichols’ 

use of the lands at issue has been harmed by the development of the well pad upon which Alta 

Vista has constructed the Slaughterville 1H well. Id. at 6. Mr. Nichols’ uses of the land will 

continue to be harmed by Alta Vista’s plans to construct the Doc Holliday 2H and Bullock 1H 

wells. Id. at 6, 8. For example, as established by Mr. Nichols’ declaration, when Mr. Nichols 

visited the area near the wells in September 2017, he could see tanks and a natural gas flare from 

the well pad where the Slaughterville 1H well is located and where the Bullock 1H well will be 

located. Id. at 2, 4. BLM’s decision to permit additional wells, well pads, and other infrastructure 

will adversely affect Mr. Nichols’ uses of the land, including his recreational and aesthetic 

interests. Id. at 6, 8, 9. A favorable ruling in this matter will redress these adverse effects. Id. at 

9. Finally, Mr. Nichols’ declaration establishes that the BLM’s decision in turn adversely affects 

WildEarth Guardians and that a favorable ruling in this matter will ameliorate those adverse 

effects. Id. Consequently, Guardians is a party to the case and is adversely affected by the 

decision being appealed. 
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III.  STATEMENT OF REASONS  

A. The Federal Oil and Gas Planning, Leasing, and Development Process. 
 
  Before turning to the issues at hand, a quick overview of the federal oil and gas planning, 

leasing, and development process is helpful to understand the importance of site-specific NEPA 

analyses. The BLM manages federal oil and gas through a three-step process. See Pennaco  

Energy, Inc. v. U.S. Dep’t of Interior, 377, F.3d 1147, 1151 (10th Cir. 2004). First, BLM 

designates which lands are open to oil and gas leasing and which stipulations will apply by 

developing a Resource Management Plan (“RMP”) as required by FLPMA. Id.; 43 C.F.R. § 

1601.0-5(n). In conjunction with a RMP, BLM is required to develop an EIS to analyze the 

broad, programmatic environmental impacts that will occur for the entire BLM field office. See 

43 C.F.R. § 1601.0-6. Second, if the relevant RMP designates lands as open for oil and gas 

leasing, the BLM may sell these lands through a lease sale in accordance with 43 C.F.R. §§ 

3120.1–3120.7-3. Finally, once the lessee has purchased a lease parcel, the lessee is required to 

submit an APD prior to drilling. 43 C.F.R. § 3162.3-1(d). “NEPA applies at all stages of the 

process.” N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 977 (9th Cir. 2006); New Mexico 

ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 704 (10th Cir. 2009); 43 C.F.R. § 

46.100. 

B. The BLM’s Approval of the Alta Vista APDs Violates NEPA. 
 
  Here, the BLM’s approval of the Doc Holiday 2H and Bullock 1H wells violates NEPA 

in two main respects. First, because the BLM prepares a DNA which relies on an incomplete EA 

and the incomplete, legally-suspect Miles City RMP and FEIS, the BLM fails to take a “hard 

look” at the impacts of fracking the Thermopolis Shale as well as the direct, indirect, and 

cumulative impacts from the release of additional greenhouse gases as required by section 
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102(2)(C) of NEPA. Second, because none of BLM’s NEPA documents fully assess the 

significance of fracking into the Thermopolis Shale, the BLM fails to provide for support in the 

record for its conclusion that no significant impacts will result from its approval of the Doc 

Holiday 2H and Bullock 1H wells, and significant impacts are likely, the BLM must complete an 

EIS. 

  NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. 

§ 1500.1(a). NEPA ensures that “environmental information is available to public officials and 

citizens before decisions are made and before actions are taken.” Id. § 1500.1(b). Federal 

agencies are required to analyze the “effects,” or impacts, of their actions to the human 

environment prior to undertaking their actions.  Id. § 1502.16(d). 

  An agency may prepare an environmental assessment (“EA”) to analyze the effects of its 

actions, assess the significance of impacts, and ultimately determine whether to prepare an EIS. 

See id. § 1508.9; see also 43 C.F.R. § 46.300. But, where effects “will or may be significant,” an 

agency must prepare an EIS. See 40 C.F.R. § 1502.3. Where impacts are not significant, an 

agency may issue a finding of no significant impact (“FONSI”) and implement its action. See 40 

C.F.R. § 1508.13; see also 43 C.F.R. § 46.325(2). 

  The significance of a proposed action is gauged based on both context and intensity. 40 

C.F.R. § 1508.27. Context “means that the significance of an action must be analyzed in several 

contexts such as society as a whole (human, national), the affected region, the affected interests, 

and the locality.” Id. § 1508.27(a). Intensity “refers to the severity of impact,” and is determined 

by weighing ten factors, including, but not limited to, “[1] [t]he degree to which the proposed 

action affects public health or safety,” “[2] [t]he degree to which the effects on the quality of the 

human environment are likely to be highly controversial,” “[3] [t]he degree to which the possible 
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effects on the human environment are highly uncertain or involve unique or unknown risks,” and 

“[4] whether the action is related to other actions with individually insignificant but cumulative 

significant impacts.” Id. § 1508.27(b)(2), (4), (5), (7).   

  Neither the statutory language of NEPA nor the CEQ regulations provide for the use of 

DNAs. Pennaco Energy Inc., 377 F.3d at 1162. But, the IBLA has held the BLM may use DNAs 

“to assess the adequacy of previous environmental review documents.” S. Utah Wilderness All., 

166 IBLA 270, 270 (2005), vacated in part by S. Utah Wilderness All., 160 IBLA 270A (2006) 

(hereinafter SUWA). The IBLA has also cautioned that “[a]lthough preparation of DNAs is a 

valid vehicle to determine whether previous NEPA documentation adequately considered the 

environmental effects of proposed oil and gas leasing, DNAs are not a replacement for EAs or 

EISs and cannot properly be used to supplement previous EAs or EISs or to address site-specific 

environmental effects not previously considered in them.” Id. at 271 (emphasis added); see also 

Wildlands Defense, 188 IBLA 68, 70 (2016). Thus, BLM must analyze the impacts from a 

proposed project in a complete, site-specific EA. See id. 

i. The BLM Fails to Take a Hard Look at the Impacts of Fracking 
Coupled with Horizontal Drilling. 

 
  As noted in Guardians’ comments and Request for State Director Review, the use of 

fracking coupled with horizonal drilling has opened up new areas across the West to 

development and can result in increased impacts over that of conventional oil and gas 

development. WEG SDR 922-18-004 request, Exs. 12 & 13; see also Diné Citizens Against 

Ruining Our Env’t v. Jewell, 839 F.3d 1276, 1283 (10th Cir. 2016) (finding that “horizontal 

drilling and multi-stage fracturing may have greater environmental impacts than vertical drilling 

and older fracturing techniques”). Different oil and gas formations can present different resource 

concerns. See, e.g., WEG SDR Ex. 12 at 79–82 (comparing water use between formations). 
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Thus, it is vital that the BLM not only fully analyze all of the impacts of fracking and horizontal 

drilling but also analyze the site-specific impacts of drilling and fracking different formations 

within different areas. Unfortunately, the BLM fails to do this here. Indeed, the agency fails to 

even mention that Alta Vista plans to use fracking in the project-level EA. As a result, the BLM 

fails to take a hard look at the impacts of fracking and horizontal in the Tongue River Valley in 

violation of NEPA’s mandates. 

  “The adequacy of BLM’s environmental review under section 102(2)(C) of NEPA, 42 

U.S.C. § 4332(2)(C) (2000), depends on whether it constitutes a hard look at the environmental 

consequences of the proposed action, considering all relevant matters of environmental concern.” 

Wyoming Outdoor Council, 160 IBLA 387, 398 (2004). Multiple courts have invalidated BLM 

oil and gas decisions where the broader RMP FEIS and the site-specific EA failed to take a hard 

look at the risks and concerns presented by a new extraction technique, such as fracking and 

horizontal drilling. Ctr. for Biological Diversity v. Bureau of Land Mgmt., 937 F. Supp. 2d 1140, 

1156 (N.D. Cal. 2013) (invalidating a BLM lease sale and EA because “the scale of fracking in 

shale-area drilling today involves risks and concerns that were not addressed by the PRMP/FEIS’ 

general analysis of oil and drilling development in the area”); ForestWatch v. U.S. Bureau of 

Land Mgmt., 2016 WL 5172009, Case No. CV-15-4378-MWF (JEMx) (C.D. Cal. Sept. 6, 2016) 

(holding that the BLM “acted unreasonably in failing to discuss, let alone take a ‘hard look’ at, 

the environmental impact of fracking in the FEIS”); Pennaco Energy Inc., 377 F.3d at 1159 

(finding that a BLM decision, which failed to analyze the “unique environmental concerns” 

posed by a new type of oil and gas development in either the EA or RMP and FEIS, was 

arbitrary and capricious). 
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  Here, there is no doubt that the Slaughterville EA fails to assess the unique impacts 

presented by fracking and horizontal drilling into the Thermopolis Shale. The BLM completely 

fails to mention that this extraction technique will be used despite evidence that it was used. See 

generally Slaughterville EA; WEG SDR 922-18-004 request at 4 (citing to Ex. 11). Furthermore, 

because the DNA for the Doc Holiday 2H and Bullock 1H wells is not a NEPA document, it 

“cannot properly be used to supplement previous EAs or EISs or to address site-specific 

environmental effects not previously considered in them.” SUWA, 166 IBLA at 271. Thus, the 

BLM’s addition of a description of the process of fracking in the DNA is too little, too late.  

   The FEIS accompanying the Miles City RMP is also inadequate and cannot stand in for 

the required analysis. To the extent that the FEIS includes some information regarding the 

impacts of fracking and horizontal drilling, this information is incomplete. Although the BLM 

included broad statements on the impacts from fracking for oil and gas on water quality and 

quantity in the FEIS, see FEIS at 4-49 to 4-54, the FEIS fails to address any other impacts from 

fracking. For example, the FEIS fails to quantify the amount of wastewater generated by fracking 

or the acreage of land that will be used for wastewater and drilling mud impoundments. This is 

despite both of these impacts from fracking can be significant. See WEG SDR Ex. 12 at 78. The 

FEIS also fails to analyze the impacts beyond water, including: the potential increase in the truck 

traffic associated with fracking, the ensuing impacts on roads and air quality, the socioeconomic 

impacts on small towns from the influx of oil and gas workers, the air pollutants released from 

deeper wells, the increase in greenhouse gas emissions such as methane, the impacts to human 

health, and the impacts to wildlife. The federal government has analyzed and acknowledged 

these impacts as significant in various reports. See, e.g., WEG SDR Ex. 12 at 63, 78, 115, 118. 
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  Perhaps more importantly, the BLM also fails to include any site-specific information on 

the impacts from drilling and fracking the Thermopolis Shale in the FEIS. Instead, the agency 

includes statements that postpone site-specific review to the APD stage. See, e.g., FEIS at 4-47 

(“Oil and gas development and locatable minerals activities would use large volumes of water 

and would produce groundwater as a by-product of mineral activities. . . . The impacts of these 

management activities cannot be identified on a planning area-wide basis and need to be 

analyzed in a site-specific NEPA document.”). The BLM also discloses that important site-

specific information was unavailable at the time BLM developed the RMP, including “regional 

oil and gas emissions inventories for photochemical grid modelling,” “detailed climate change 

impact data at the local level,” and “visitor use trend data for recreational areas.” FEIS at 4-1. 

NEPA requires agencies to conduct site-specific analyses at the APD stage. See New Mexico ex 

rel. Richardson, 565 F.3d at 704; Connor v. Burford, 848 F.2d 1441, 1449 (9th Cir. 1988). In 

sum, because the Miles City RMP FEIS fails to include a full analysis of the impacts from 

fracking, including site-specific data, this document also cannot meet the BLM’s requirements 

under NEPA.  

  Although BLM might argue that the decision in WildEarth Guardians, 185 IBLA 193 

(2015), applies here, this case is inapposite. First, there the BLM had completed an EA which 

analyzed the impacts of oil and gas development on a site-specific level. Here, the Slaughterville 

EA fails to even mention that fracking will occur. Second, although the Reasonably Foreseeable 

Development Scenario (“RFD”) presented in the Minerals Appendix of the Miles City RMP 

FEIS does estimate that industry will drill 36 new oil wells within Big Horn County, see Miles 

City RMP FEIS, Minerals App’x at MIN-91, it is not clear whether these oil wells are anticipated 

to be conventional, unconventional, or some combination thereof. Other statements in the FEIS 
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provide some clarity on this issue. For example, there is no doubt that the BLM did not consider 

the Thermopolis Shale to be a significant source of unconventional oil. See Miles City RMP 

FEIS, Minerals App’x at MIN-14 (“The majority of the currently producing horizontal wells in 

the planning area are producing oil from the Ordovician Red River Formation and the Upper 

Devonian-Lower Mississippian Bakken Formation, a horizontal play in North Dakota, Montana, 

and Saskatchewan that recently has been the focus of drilling in the area.”); see also Miles City 

RMP FEIS at 4-383 (concluding for the preferred alternative that “[a]pproximately 95 percent of 

the [oil] production would come from three areas: the Cedar Creek Anticline (Fallon and Wibaux 

counties), the northeast Williston Basin (Richland and Sheridan counties), and the Powder River 

Basin (Carter, Powder River, and Rosebud counties). The remainder would occur in the Poplar 

Dome area (Roosevelt County) and the Porcupine Dome area (Rosebud County)”); FEIS at 4-64 

(concluding for the preferred alternative that “[h]ydraulic fracturing of Bakken and Three Forks 

Formation oil wells on BLM-administered mineral estate would use an estimated 250 to 490 

acre-feet of freshwater.”). Indeed, the Thermopolis Shale is not mentioned at all in the FEIS’s 

analysis. Clearly, the BLM did not anticipate this type and scale of development. And, even 

assuming, arguendo, that BLM’s table outlining “oil” wells in Big Horn County did include 

unconventional oil wells, if the BLM does not disclose this or otherwise account for the impacts 

from these deeper, more intense wells, it is questionable whether this meets the requirements of 

NEPA. 

  Finally, even assuming that BLM’s well projections included unconventional oil and gas, 

these estimates are simply not accurate. For example, the RMP’s RFD anticipates that the oil and 

gas industry would drill 36 federal oil wells, approximately 1.8 wells per year, in Big Horn 

County from 2011 through 2030. Id. at MIN-91. And, the BLM’s preferred alternative, 
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Alternative E, proposes development of 88% of the wells predicted in the baseline RFD. Miles 

City RMP/FEIS Ch. 4 at 4-265. Thus, the RFD estimates a total of 31 wells over 19 years (1.6 

wells per year). The pace of unconventional9 oil development in Big Horn County is on track to 

exceed this estimate. BLM has approved 5 Alta Vista wells within the last year and a half, and 

there has been considerable interest in the last two lease sales with parcels in the area. For the 

December 2017 lease sale, out of the 204 parcels nominated, BLM sold 99% through the 

competitive and noncompetitive sales. See, e.g., WEG SDR 922-18-004 request (citing BLM, 

Results of Competitive Oil and Gas Lease Sale Tuesday, December 12, 2017, 

https://bit.ly/2lI3nwU); BLM, Noncompetitive Offers Filed December 13, 2017 Resulting From 

December 12, 2017 Competitive Sale, https://bit.ly/2yTadsO). The lease sale proposed for June 

201810 also demonstrates that industry interest in the area is picking up. Industry has nominated 

217 parcels or 102,814 acres. Id. (citing BLM, DNA June 2018 Oil and Gas Lease Parcel Sale 

(Jan. 8, 2018), https://bit.ly/2tB6A5x). Industry articles on the Slaughterville well further support 

the conclusion that development in this area has significant potential. See Fairfield Sun Times, 

Remote Horizontal Wildcat Pumping Oil (Nov. 1, 2017), http://fairfieldsuntimes.com/remote-

horizontal-wildcat-pumping-oil-p341-169.htm; see also Fairfield Sun Times, More Than 63,000 

Acres Offered In Montana (Jan. 29, 2018), http://fairfieldsuntimes.com/more-than-acres-offered-

in-montana-p547-169.htm. The BLM cannot ignore this on-the-ground information to the 

detriment of the Tongue River Valley. 

                                                
9 Unconventional oil and gas development includes “oil or gas bearing shale zones . . .  in low porosity or 
low permeability traditional zones.” Miles City RMP EIS, Minerals App’x at MIN-15; see also WEG 
SDR 922-18-004 request, Ex. 12 at 5 (discussing what defines unconventional oil and gas). 
10 Although the BLM has since postponed the June 2018 oil and gas lease sale, the parcels will likely be 
available for purchase at a later date once the BLM completes its SEIS as required by the WORC 
decision. See BLM, Dear Reader Letter (Apr. 24, 2018), https://eplanning.blm.gov/epl-front-
office/projects/nepa/93141/142341/174749/Dear_Reader_Letter_June_12,_2018_deferral.pdf.  
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  The BLM’s omission of a full impacts analysis at both the programmatic and site-specific 

level is particularly significant because fracking into the Thermopolis Shale in Big Horn County 

presents unique resource concerns. For example, drilling and fracking in the area could result in 

significant water quantity and quality impacts because the proposed wells are near existing coal 

mines and old coal bed methane wells, both of which use and produce significant amounts of 

ground water and could be conduits for contaminants. The Tongue River Reservoir, located less 

than five miles away, also presents unique water quality and quantity concerns for similar 

reasons. This Reservoir is also a Montana State Park and is immensely popular for recreation. 

  Although Guardians outlined these concerns in its Request for State Director Review, the 

BLM fails to address them. Instead, in the agency’s decision denying Guardians’ request, the 

BLM makes blanket statements that the Miles City RMP FEIS’s analysis is sufficient and that 

the DNA provides mitigation measures to alleviate any adverse impacts from fracking. See WEG 

SDR 922-18-004 Decision_3-13-2018_final at 4–7. But, this response misses three fundamental 

points. First, the information in the Miles City RMP FEIS is far from complete and includes only 

limited, broad scale information on the impacts to water quality and quantity to the exclusion of 

all other concerns. See, e.g., FEIS at 4-47 (“Oil and gas development and locatable minerals 

activities would use large volumes of water and would produce groundwater as a by-product of 

mineral activities. . . . The impacts of these management activities cannot be identified on a 

planning area-wide basis and need to be analyzed in a site-specific NEPA document.”). Second, 

the mitigations measures proposed by the BLM only apply to water quality concerns. See Doc 

Holiday 2H DNA at 10. The BLM does not propose to apply mitigation measures to other 

concerns, such as water quantity. Third, the BLM cannot use a DNA to supplement or provide 

for any additional analyses not covered in the EA. SUWA, 166 IBLA at 271. Accordingly, BLM 
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has failed to take a hard look at the impacts of fracking and horizontal drilling the Thermopolis 

Shale as required by NEPA. 

ii. The BLM Fails to Take a Hard Look at the Direct, Indirect, and 
Cumulative Greenhouse Gas Emissions that Will Result from the APDs, 

 
  For many of the reasons articulated above, the BLM also fails to take a “hard look” at the 

direct, indirect, and cumulative greenhouse gas emissions that will result from the development 

of the APDs in request. First, the BLM fails to calculate site-specific emissions in the 

Slaughterville EA, a document which the DNA for the Doc Holiday 2H and Bullock 1H wells 

relies upon. Second, because the court in WORC called into question the validity of the Miles 

City RMP FEIS, including the BLM’s analysis of downstream greenhouse gas emissions and its 

calculations of the global warming potential of methane, 2018 WL 1475470, at *18, the BLM’s 

decision to approve the Alta Vista wells at issue has no supporting programmatic NEPA 

documentation on the issue of greenhouse gas emissions either. 

  NEPA requires that a federal agency consider the direct, indirect, and cumulative impacts 

from a proposed action. See 40 C.F.R. §§ 1508.7, 1508.8, 1508.9; Center for Native Ecosystems, 

170 IBLA 331, 345 (2006). This includes an analysis of the direct, indirect, and cumulative 

greenhouse gas emissions that will result, whether the analysis occurs at the RMP stage or the 

lease sale stage. See San Juan Citizens All. v. U.S. Bureau of Land Mgmt., No. 16-CV-376-

MCA-JHR, 2018 WL 2994406, at *11 (D.N.M. June 14, 2018); WORC, 2018 WL 1475470, at 

*13. The need for an analysis of greenhouse gas emissions at the APD stage is even greater. See 

WildEarth Guardians, 185 IBLA 193, 204–05 (2015). This is the final stage of NEPA analysis, 

BLM frequently defers a site-specific analysis until this stage, and there is no doubt that impacts 

are reasonably foreseeable. Id. At a bare minimum BLM is required to analyze the impacts from 

greenhouse gas emissions at the APD stage. Id. 
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  Yet, the BLM fails to meet this minimum requirement here. In the DNA for the Doc 

Holiday 2H and Bullock 1H wells, the BLM summarily concludes that “the actions proposed 

would have the same direct and indirect impacts as those analyzed in the RMP, and more 

specifically addressed in the referenced [Slaughterville] EA and [Doc Holiday 1H, Hickock 1H] 

DNA.” Doc Holiday 2H DNA at 8. The EA for the Slaughterville well echoes this, stating 

“[p]otential emissions of particulate matter, nitrogen oxides, sulfur dioxide, carbon monoxide, 

volatile organic compounds, hazardous air pollutants, and greenhouse gases were estimated and 

impacts analyzed for projected oil and gas development in the BLM Miles City Field Office 

Proposed Resources Management Plan, Final Environmental Impact Statement, June 2015.” 

Alta_Vista_Slaughterville-1H_EA at 18. And, although the FEIS for the Miles City RMP 

includes a summary of direct greenhouse gas emissions for the field office, FEIS at 4-22 to 4-26, 

as the court noted in the WORC case, the BLM fails to include a downstream greenhouse gas 

emissions analysis. 2018 WL 1475470, at *13. (“NEPA requires BLM to consider in the EIS the 

environmental consequences of the downstream combustion of the coal, oil and gas resources 

potentially open to development under these RMPs. Without such analysis, the EIS fails to 

‘foster informed decision-making’ as required by NEPA.”). 

  Put simply, the BLM’s failure to analyze the direct, indirect, and cumulative greenhouse 

gas emissions is flawed for two reasons. First, the BLM is ignoring its obligation to provide a 

site-specific analysis for the wells at issue. Second, based on the court’s order in the WORC case 

the Miles City RMP FEIS is invalid. 2018 WL 1475470, at *13. Thus, no programmatic analysis 

of indirect emissions exists and BLM is tiering to a void. The result is that the BLM is 

completely avoiding NEPA review.  
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  For example, the BLM consistently states at the RMP and lease sale stages that until it 

has an actual APD, it cannot calculate site-specific impacts. See, e.g., Miles City RMP FEIS at 4-

1 to 4-2 (“Although programmatic planning efforts typically utilize site-specific data to the 

extent possible, site-specific data is not always available. . . . Subsequent project-level analysis 

of impacts would provide the opportunity to collect and examine site-specific inventory data 

necessary to determine appropriate application of the RMP programmatic level guidance.”); see 

also BLM, Miles City Oil and Gas Lease Sale EA, DOI-BLM-MT-C020-2017-0051-EA 7 (Sept. 

14, 2017) (“Detailed site-specific analysis and mitigation of activities associated with any 

particular lease would occur when a lease holder submits an application for permit to drill 

(APD).”). But, the BLM must analyze greenhouse gas emissions at some point. See Biodiversity 

Conservation All., 174 IBLA 1,  13 (2008) (“We acknowledge BCA’s concern that BLM could 

avoid site-specific analysis altogether if it refuses to address drill sites in the FEIS, defers 

consideration until the APD phase, and then refuses to conduct appropriate review at that time on 

the basis of the recent categorical exclusions authorized by the 2005 Energy Policy Act enacted 

after the ROD. We agree that subsequent BLM actions could be problematic or rise to the level 

of legal error.”) (emphasis added). Although Guardians believes that the BLM must analyze 

these emissions at all of the planning stages, at a minimum, the BLM must conduct a site-

specific analysis of the impacts from the release of additional greenhouse gases at the APD stage. 

Yet, BLM fails to do this here. As a result, the agency’s NEPA house of cards comes crashing 

down.  

  In response to these arguments, BLM points again to the analysis in the Miles City RMP 

FEIS to conclude that it “contains a robust analysis of direct, indirect, and cumulative impacts on 

air resources, greenhouse gas emissions and climate change.” But, language in the FEIS and the 



WildEarth Guardians’ Statement of Reasons, Big Horn County APDs 23 

decision in WORC belie this statement. For example, the FEIS directly discloses that 

“combustion emissions associated with oil and natural gas produced within the planning area and 

combusted outside the planning were not included in the inventory.” FEIS at 4-17 (emphasis 

added). And, the WORC decision found that “[w]ithout [] analysis [of downstream greenhouse 

gas emissions], the EIS fails to ‘foster informed decision-making’ as required by NEPA.” 2018 

WL 1475470, at *13 (quoting California v. Block, 690 F.2d 753, 761 (9th Cir. 1982)). In sum, 

the Miles City RMP FEIS’s analysis of greenhouse gas emissions is invalid, the EA provides no 

additional estimates of greenhouse gases, and the DNA for the wells at issue cannot provide 

additional information because it is not a NEPA document. Thus, the BLM fails to take a hard 

look at the direct, indirect, and cumulative impacts that will result from the release of additional 

greenhouse gas emissions from the proposed wells in violation of NEPA.  

iii. The BLM Must Prepare an EIS. 
 
  Based on the unanalyzed, potentially significant impacts identified above, it is also clear 

that the BLM must prepare an EIS. A federal agency must prepare an EIS when a major federal 

action may or will “significantly affect[] the quality of the human environment.” 42 U.S.C. § 

4332(2)(C); 40 C.F.R. § 1502.4. Significance is gauged based on both the context and intensity 

of the proposed action. 40 C.F.R. § 1508.27. Context “means that the significance of an action 

must be analyzed in several contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality.” Id. § 1508.27(a). Intensity “refers to the severity 

of impact,” and is determined by weighing ten factors, including, but not limited to, “[t]he degree 

to which the possible effects on the human environment are highly uncertain or involve unique 

or unknown risks,” “the degree to which the action may establish a precedent for future actions 

with significant effects or represents a decision in principle about a future consideration,” and 
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“whether the action is related to other actions with individually insignificant but cumulatively 

significant impacts.” Id. § 1508.27(b)(5)–(7). For this latter factor, “[s]ignificance exists if it is 

reasonable to anticipate a cumulatively significant impact on the environment. Significance 

cannot be avoided by terming an action temporary or by breaking it down into small component 

parts.” Id. § 1508.27 (b)(7). 

  “Nothing in the tiering regulations suggests that the existence of a programmatic EIS [] 

obviates the need for any future project-specific EIS, without regard to the nature of magnitude 

of a project.” Blue Mtns Biodiversity Proj. v. Blackwood, 161 F.3d 1208, 1215 (9th Cir. 1998) 

(finding that a timber salvage sale coupled with other salvage sales in the area could result in 

significant impacts). Finally, “[i]f an agency decides not to prepare an EIS, it must supply a 

convincing statement of reasons to explain why a project’s impacts are insignificant.” Id. at 1212 

(internal quotations omitted).  

  Here, because the BLM prepares a DNA, the BLM completely fails to evaluate the 

significance factors identified above. Instead, the BLM relies entirely on the Slaughterville EA 

and FONSI. See Doc Holiday 2H and Bullock 1H DNA at 7. But, neither the Slaughterville EA 

nor FONSI provide a discussion of NEPA’s significance factors. This, in conjunction with the 

fact that the EA fails to disclose key environmental impacts, including Alta’s Vistas plans to use 

fracking and to drill additional wells, undoubtedly violates NEPA.  Without this information, it is 

impossible for BLM to provide any convincing reasoning justifying its decision to forgo an EIS.  

  A quick discussion of the significance factor “[t]he degree to which the possible effects 

on the human environment are highly uncertain or involve unique or unknown risks,” 

demonstrates the degree to which BLM’s analysis is flawed. As discussed in more depth above, 

with the decision to approve the Doc Holiday 2H and Bullock 1H wells, BLM is essentially 
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approving the use of fracking and horizontal drilling in an area which has never seen this type of 

development. The Thermopolis Shale as accessed through the Tongue River Valley may present 

significantly different environmental impacts than either the Bakken Formation or coal bed 

methane development. See Ctr. for Biological Diversity v. Bureau of Land Mgmt., 937 F. Supp. 

2d 1140, 1153–59 (N.D. Cal. 2013). Thus, there are highly uncertain, unknown, and potentially 

unique effects presented here, and because nothing in the BLM’s various NEPA analyses 

addresses this potentially significant issue, the BLM’s decision to approve the APDs is invalid.  

  Furthermore, when considering “the degree to which the action may establish a precedent 

for future actions with significant effects or represents a decision in principle about a future 

consideration,” 40 C.F.R. § 1508.27(b)(6), it is clear that certain, significant impacts remain 

unanalyzed. In the Slaughterville EA, the BLM argues that “[t]he action would not establish a 

precedent, since the project area is located in an area that was developed for [coal bed natural 

gas] CBNG.” See Slaughterville FONSI at 4. There are two errors with conclusion. First, the 

BLM has clearly used the Slaughterville EA to establish precedent for future actions basing two 

additional decisions permitting four additional wells on this document. Second, the BLM cannot 

equate CBM development with deep shale development. It is well-supported that shallow CBM 

wells have very different environmental impacts from deep shale wells. See WEG SDR Ex. 12 at 

43, 63, 76, 90 (“GHG emissions from CBM wells are lower than other unconventional sources 

because CBM formations have lower pressures and do not release large pulses of natural gas 

emissions during well development and maintenance”). Thus, BLM’s limited analysis of this 

significance factor is also flawed. 

  For the last significance factor, the arguments are similar. Because BLM fails to disclose 

Alta Vista’s use of fracking or plans to drill additional wells, no analysis of the “individually 
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insignificant but cumulatively significant impacts” from these wells exists. Indeed, Guardians 

had to develop its own map to understand where the wells were located in relation to each other.  

Thus, although the BLM may conclude that cumulative impacts are not significant, nothing in 

the record supports this conclusion.  

C. The BLM’s Approval of the Big Horn APDs Violates FLPMA. 

  On a final note, the BLM’s approval of the two APDs at issue also violates FLPMA. 

Under FLPMA, “[t]he Secretary [of Interior] shall, with public involvement and consistent with 

the terms and conditions of this Act, develop, maintain, and, when appropriate, revise land use 

plans which provide by tracts or areas for the use of the public lands.” 43 U.S.C. § 1712(a). The 

BLM’s own handbook directs the agency to amend an RMP whenever there is a need to 

“[c]onsider a proposal or action that does not conform to the plan,” “respond to new, intensified, 

or changed uses on public land,” or “consider significant new information from resource 

assessments, monitoring, or scientific studies that change land use plan decisions.” BLM Land 

Use Planning Handbook, H-1610-1, Section VII.B at 45. 

  Here, the use of multi-stage fracking coupled with horizontal drilling in an area 

untouched by unconventional, deep oil and gas drilling, constitutes a “new, intensified, or 

changed use[] on public land.” Id. Indeed, other BLM field offices have acknowledged that 

where fracking expands the economically developable oil and gas resources, an RMP 

amendment is needed. See BLM, Notice of Intent To Prepare a Resource Management Plan 

Amendment and an Associated Environmental Impact Statement for the Farmington Field Office, 

New Mexico, 79 Fed. Reg. 10,548, 10,548 (Feb. 25, 2014), https://www.gpo.gov/fdsys/pkg/FR-

2014-02-25/pdf/2014-04051.pdf.  
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  In its response to this argument in Guardians’ Request for State Director Review, the 

BLM replies that “[t]he wells included within this DNA are well within the numbers estimated in 

the RFD [reasonably foreseeable development scenario] used for the Miles City RMP and no 

plan amendment is necessary.” WEG SDR 922-18-004 Decision_3-13-2018_final at 6–7. But, as 

documented in Guardians Request for State Director Review, the use of fracking has not only 

opened up new areas to oil and gas development but also presents different and more intense 

impacts on resources. See WEG SDR 922-18-004 request, Ex. 12 at 54, 74, 110 (discussing the 

differences in impacts from unconventional oil and gas development including, increased flaring 

of natural gas, higher amounts of water for fracking, and risk of induced seismicity); see also 

Diné Citizens Against Ruining Our Env’t v. Jewell, No. CIV 15-0209 JB/SCY, 2015 WL 

4997207, at *11 (D.N.M. Aug. 14, 2015), aff’d, 839 F.3d 1276 (10th Cir. 2016) (finding that 

“directional drilling causes roughly double the surface impacts of vertical drilling on a well-for-

well basis,” and that “[i]t can take five to ten times more water to frack a directionally drilled 

well than a vertical well”).  

  This argument is further supported by the fact that the Miles City RMP and FEIS fail to 

account or plan for the full impacts from fracking in general. Although the RMP anticipates 

some wells will be drilled in Big Horn County, the BLM does not make clear whether these 

wells will use fracking and horizontal drilling. Indeed, the FEIS seems to indicate otherwise. See 

Miles City RMP FEIS, Minerals App’x at MIN-19 (“The majority of the currently producing 

horizontal wells in the planning area are producing oil from the Ordovician Red River Formation 

and the Upper Devonian-Lower Mississippian Bakken Formation, a horizontal play in North 

Dakota, Montana, and Saskatchewan that recently has been the focus of drilling in the area.”). 
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And, to the extent that the FEIS includes information on fracking, this analysis is limited to water 

quality and quantity impacts. 

  Information on the full range of impacts from fracking as well as the site-specific impacts 

on the Tongue River Valley is vital for a complete RMP. If the BLM had known of the changed 

uses of these lands at the time it issued the Miles City RMP, it might have included mitigation 

measures or resource restrictions to protect the area or reduce cumulative impacts to air quality 

as a result of the existing coal mines. But, as it is written now, the BLM’s RMP and FEIS fail to 

analyze the full impacts presented by fracking in addition to failing to analyze the impacts of 

fracking the Tongue River Valley. Accordingly, BLM was required to amend its RMP to address 

these “new, intensified, changed” uses of the land and comply with FLPMA before approving 

the APDs. 

 

IV.  CONCLUSION 

 In sum, the BLM’s DNA for the Doc Holiday 2H and Bullock 1H wells is inadequate 

under NEPA and FLPMA. First, the BLM failed to adequately analyze and assess the potentially 

significant impacts of fracking and horizontal drilling into the Thermopolis Shale in the Tongue 

River Valley. Second, the BLM failed to take a hard look at the direct, indirect, and cumulative 

impacts from the release of additional greenhouse gas emissions. Third, by relying on a DNA, 

which in turn relies on an inadequate EA, the BLM failed to support its decision finding that the 

impacts from the APDs will not be significant, thus requiring it to complete an EIS. BLM is 

required to “look before it leaps,” and it cannot do so here unless it ensures that a full and fair 

discussion of all of the impacts occurs. Thus, its NEPA analysis cannot stand. Finally, because 

the use of fracking and horizontal drilling in the Tongue River Valley presents a new, resource 

intense use, the BLM is also required to amend the Miles City RM. The BLM’s failure to do so 
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renders its decision in violation of FLPMA. As a result, Guardians requests that the IBLA set 

aside and remand Deputy State Director Judice’s decision to uphold the Miles City Field Office’s 

authorization of the Doc Holiday 2H and Bullock 1H APDs. 
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