
 

 

 
July 13, 2018 

BLM-Price Field Office 
ATTN: SUFCO 
125 South 600 West 
Price, UT 84501 
blm_ut_pr_comments@blm.gov   
By Electronic Mail 
 
 
Re: Comments on the Environmental Assessment for the Lease Modifications for 

Federal Coal Leases UTU-84102 and U-63214 at Sufco Mine 
 
Dear BLM Officials:  
 
 WildEarth Guardians (“Guardians”), submits the following comments on the Bureau of 
Land Management, Price Field Office (“BLM”) sand U.S. Department of Agriculture Fishlake 
and Manti La-Sal National Forests’ Environmental Assessment (“EA”) for Bowie Resources 
(“Bowie”) subsidiary, Canyon Fuel Company’s, proposed lease modifications for federal coal 
leases UTU-84102 (“Greens Hollow Lease”) and U-63214 (“Quitchupah Lease”) at Sufco Coal 
Mine near Salina, Utah. Bowie requests approval to its proposal to modify the lease boundaries 
for the Greens Hollow and Quitchupah coal leases.  
 
 The proposed modification would authorize the mining of 6.25 million tons of publicly 
owned coal underneath 790 acres of publicly-owned National Forest land in the Fishlake and 
Manti-La Sal National Forests near Sevier County in Utah. The approval of this lease 
modification would also facilitate the recovery of 2.3 million additional tons of coal from 
existing leases (a total of 8.55 million tons of coal) and extend the life of the mine by 1.5 years.1 
The disapproval of this lease modification would mean that Sufco mine would continue to 
operate and mine coal until its reserves run out in 2020.   
 
 We are first concerned that for different reasons, both leases were not legally valid and 
therefore BLM cannot move forward to consider approval of a modification to the lease.  
 

We are further concerned that the EA does not properly disclose the impacts of enlarging 
the boundaries of these federal coal leases, including air quality, indirect, and economic impacts. 
BLM must reject the preparation of an EA and move to conduct a full EIS, consistent with § 

                                                
1 In addition to the federal coal in the leases modifications, approval of the leases modifications would facilitate the 
recovery of 2.3 million additional tons of federal coal from the existing leases that would otherwise be bypassed 
(hereafter referred to as bypass coal) (Canyon Fuel Company, 2017). Recovering these coal resources was 
previously analyzed and approved in the Greens Hollow Federal Coal Lease Tract UTU-84102 Final Supplemental 
EIS (FSEIS) (BLM and Forest Service, 2015) and the Quitchupah Federal Coal Lease Tract U-63214 Environmental 
Assessment (BLM and Forest Service, 1988). The Greens Hollow FSEIS was incorporated by reference. 
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102(2)(C) of NEPA. See 42 USC 4332(2)(C).   
 
 Guardians urges BLM to halt its review, or to disapprove of the lease modification and 
adopt the no action alternative. The proposed action will worsen climate change, delay 
renewable energy creation in the region, and degrade air quality all to benefit only a single 
corporate entity.  

 
I. BLM Cannot Approve a Lease Modification Because the Greens Hollow and 

Quitchupah Leases are Invalid  
 
As a threshold matter, we are concerned that this lease modification relates to federal 

leases that were not legally approved. Specifically, the BLM was prohibited from approving the 
Greens Hollow lease (UTU-84102) because it was legally required to declare the lease area 
unsuitable, in accordance with Sage Grouse management direction, in addition to BLM’s own 
coal regulations, 43 C.F.R. § 3461.5(o). Further, a prior modification to the Quitchupah coal 
lease was illegally approved by a BLM Field Manager who lacked delegated authority, raising 
serious concerns that the proposal to modify the Quitchupah lease cannot be authorized. 

 
Guardians, Sierra Club, Grand Canyon Trust, and CBD currently have an appeal before 

the Interior Board of Land Appeals (“IBLA”) challenging the BLM’s legal basis for approving 
the lease. See IBLA 2016-0279. As contended in WildEarth Guardians, et al. Statement of 
Reasons, in authorizing the sale and issuance of the Greens Hollow coal lease, the BLM violated 
the Federal Land Management and Policy Act (“FLPMA”) and implementing regulations by 
failing to comply with applicable Resource Management Plan (“RMP”) direction regarding sage 
grouse conservation, as well as related coal leasing regulations. See WildEarth Guardians, et al., 
Statement of Reasons, Appeal of the Greens Hollow Federal Coal Lease, UTU-084102, IBLA 
2016-0279 (8/15/2017) (Statement of Reasons challenging the BLM’s ROD authorizing the sale 
of the Greens Hollow Lease) (Exhibit 1). Under SMCRA, before leasing federal lands for surface 
coal mining, the agency “shall” determine whether the lands must be considered “unsuitable” 
and prohibited from leasing. 43 C.F.R. § 3461.3-1(a). When the BLM did not, and instead 
approved the Greens Hollow lease, the lease became invalid and illegal. Because the BLM was 
required to designate the Greens Hollow Lease area “unsuitable” for mining, it is not validly 
leased federal coal. Because the BLM was required to declare the Greens Hollow lease 
unsuitable, it is therefore not a valid lease, and BLM may not approve the proposal, based 
noncompliance with required laws.  

 
Further, a previous modification to the Quitchupah coal lease was illegally approved by a 

BLM Field Manager who lacked delegated authority. This raises serious concerns that the latest 
proposal to modify the Quitchupah coal lease cannot be authorized. The previous modification, 
which was supposedly approved on November 5, 2009 as part of the “West Coal Lease 
Modifications,” authorized a 640-acre expansion of the Quitchupah coal lease. If the latest lease 
modification proposal would further expand this previous expansion, then it cannot be authorized 
according to Interior Department policy.2  

                                                
2 See WildEarth Guardians, 187 IBLA 349, 353 (May 6, 2016) (overturning Spruce Stomp coal lease by application 
in western Colorado on basis that it was approved by a BLM Field Manager without delegated authority); Order in 
IBLA 2016-79 (Aug. 25, 2016) (overturning lease modification for Jim Bridger mine in southern Wyoming on basis 
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BLM must, at a minimum, delay their decision until the pending IBLA case is resolved, 

to move forward in any way with the proposal related to both the Greens Hollow and Quitchupah 
leases.  
 

II. BLM Must Conduct a Full Environmental Impact Statement Analysis  
 
We are additionally extremely concerned BLM prepared an EA instead of an EIS. A full 

EIS, not an EA, is required here to analyze the significant impacts of past, present, and 
reasonably foreseeable future impacts in the region because of the proposal. There are several 
issues with BLM’s decision to issue an EA to avoid preparing its own EIS. First, this decision is 
not supported by Interior Department NEPA regulations, which state: 

 
An environmental assessment may be prepared, and a finding of no significant 
impact reached, for a proposed action with significant effects, whether direct, 
indirect, or cumulative, if the environmental assessment is tiered to a broader 
environmental impact statement which fully analyzed those significant effects.  

 
43 C.F.R § 46.140. While an EA may tier to a prior EIS, it may only do so when the underlying 
EIS offers complete analysis. Here, BLM incorporates the 2015 FSEIS, despite its insufficient 
analysis, supported by the pending court case disputing the insufficient assessment of the FSEIS. 
See IBLA 2016-0279. Here, it is clear the underlying Greens Hollow lease FSEIS, which 
consists of half of the leases at issue in the current proposal, includes incomplete analysis. At the 
very least, BLM must delay moving forward until the IBLA case is weighed and resolved.   

 
a. An EIS is Warranted Because the Impacts are Significant  

 
Outside of the improper patchwork NEPA process, BLM further violated NEPA by 

failing to adequately analyze and assess the reasonably foreseeable impacts of expanding the 
leases. Such reasonably foreseeable impacts include air quality, coal combustion, coal transport, 
and water quality impacts. The BLM Handbook states that, “[a]n EIS would need to be prepared 
for the individual action only if there are significant effects that have not been analyzed in the 
broader EIS.” BLM NEPA Handbook, § 5.2.2. at 27. Here, there were significant impacts that 
were not accounted for in prior NEPA documents, and were not analyzed in the EA. 

 
An EIS is required for any “major federal action[] significantly affecting the quality of 

the human environment.” 42 U.S.C. § 4332(2)(C). Agencies must prepare an EIS rather than a 
lesser Environmental Assessment (“EA”) if there are “substantial questions whether a project 
may have significant effect,” Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 
1212 (9th Cir. 1998), and an agency “cannot avoid preparing an EIS by making conclusory 
assertions that an activity will have only an insignificant impact on the environment.” Ocean 
Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 864 (9th Cir. 2004). Consistent with 

                                                
that it was approved by a BLM Field Manager without delegated authority); and Order in IBLA 2016-80 (Aug. 25, 
2016) (overturning lease modification for Twentymile mine in northwestern Colorado on basis that it was approved 
by a BLM Field Manager without delegated authority).  
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fundamental and long-standing NEPA requirements, BLM was required to must analyze and 
disclose the reasonably foreseeable direct, indirect, and cumulative climate impacts of the 
proposed mining, and emissions of connected actions. 40 C.F.R. §§ 1508.7, 1508.8. Cumulative 
effects are defined as impacts “on the environment which result[] from the incremental impact of 
the action when added to other past, present, and reasonably foreseeable future acts, regardless of 
what agency (Federal or non-Federal) or person undertakes such other actions.” 40 C.F.R. § 
1508.7.  

 
Any analyses of comparatively small, incremental mine expansions without a broader 

analysis of the total impact of all past, proposed, and reasonably foreseeable future mining would 
violate NEPA, as federal agencies have a clear obligation to consider and disclose cumulative 
effects of the projects they approve. The combined effect of these past operations and the 
proposed expansion must be disclosed on a multitude of bases, among other considerations, 
climate, air quality, and water quality, before the BLM can authorize the proposed lease 
modifications.  

 
Here, there are significant impacts related to the mining of the modified lease areas that 

were not considered in the incorporated 2015 FSEIS. Expanded mining poses significant direct, 
indirect, and cumulative impact to air quality, water quality, and special status species in the 
region. Further, the EA unfortunately falls short of adequately addressing several potentially 
significant impacts related to the mining of the leases including several potentially significant 
impacts. Accordingly, in addition to the reasons above, tiering would not be allowed in this 
instance. Given this, an EIS must be prepared, not an EA. See 516 DM 11.8.  

 
Further, preparation of an EIS is compelled by the U.S. Department of Interior 

Handbook, which state that certain actions “normally” require the preparation of an EIS, among 
these, approval of any mining operation where the area to be mined, including any area of 
disturbance, over the life the mining plan is 640 acres of larger in size.” See 516 DM 11.8. Here, 
the underlying mining plan for the leases in question accounts for an area larger than 640 acres, 
at 790 acres.  

 
Sufco Mine produces about 6 million tons of coal each year, making it the largest mine in 

Utah. By allowing for coal mining on the lease modification and ongoing mining on the existing 
lease, the BLM’s decision will, in effect, authorize myriad other indirect impacts, including 
connected road construction and maintenance, truck traffic, the operation and maintenance of 
coal processing facilities on site, the disposal of mine waste, the development of mine ventilation 
systems, and other impacts. If the BLM does not believe that the proposed activities are 
significant in terms of the context of the area that may be impacted, then BLM must explain why 
and include an explanation as to the thresholds upon which it based its assessment.  

 
Here, the EA fell short of proper analysis when it determined that proposed impacts were 

insignificant. Here the direct, indirect, and cumulative impacts of coal mining and combustion 
associated with the proposed Sufco coal mine expansion will undoubtedly have a significant 
effect on the environment. To this end, it does not appear that an EA or a FONSI is warranted. 
We again urge BLM to prepare an EIS for the lease modification and comply with the relevant 
procedures governing the preparation. Here the direct, indirect, and cumulative impacts of coal 
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mining and combustion associated with the proposed lease expansion will undoubtedly have a 
significant effect on the environment.  

 
If the BLM decides to continue to process the proposed lease modification, despite the 

legal barriers, we request the Agencies address the following issues: 
 

b. BLM Should Adopt the No Action Alternative  
 

We urge the BLM to reject the proposed lease modifications. The Lease Modifications 
would provide Bowie with access to more than 8.5 million tons of publicly-owned coal, cause 
millions of dollars in climate-related economic damages; suppress production of clean, 
renewable energy; and degrade and the Manti-La Sal and Fishlake forests. It would do so all to 
assist a single entity, Bowie, and it would do nothing to assist the transition away from coal for 
that region. Because the Lease Modifications will worsen climate change, result in unnecessary 
and unmitigated pollution, and bring benefits to only a single coal company, the BLM has ample 
basis to reject this lease application.  

 
Pursuant to the Mineral Leasing Act of 1920 (MLA), a prerequisite to approving any coal 

lease modification is that the modification be both in the “public interest” and the national 
interest. See 30 U.S.C. § 201(a)(1) (“The Secretary of the Interior is authorized to divide any 
lands subject to this chapter which have been classified for coal leasing into leasing tracts of such 
size as he finds appropriate and in the public interest ….” (emphasis added)); 30 U.S.C. § 
203(a)(2)(A) (Interior Secretary may modify coal leases upon a finding that, inter alia, that the 
lease modifications “would be in the interest of the United States” (emphasis added); 43 C.F.R. 
§ 3432.1(a) (“The authorized officer may modify the lease to include all or part of the lands 
applied for if he determines that: (1) The modification serves the interests of the United States 
….” (emphasis added)).  

The bypass of federal coal is not the only consideration the BLM must weigh in assessing 
whether to consent to the lease modifications. Under 30 U.S.C. § 203, a lease modification must 
satisfy three requirements: (1) it must “be in the interest of the United States”; (2) it must “not 
displace a competitive interest in the lands”; and (3) it must “not include lands or deposits that 
can be developed as part of another potential or existing operation.” Regulations implementing 
these statutory requirements provide federal agencies involved in the lease modification approval 
process with discretion to modify an application area if doing so is in the public interest. See 43 
C.F.R. § 3432.2(a) (“The authorized officer may modify the lease to include all or part of the 
lands applied for if he determines that: (1) The modification serves the interests of the United 
States ....” (emphasis added)).  

Even if the proposed action is approved and the leases are modified, allowing for 
extraction of more coal, it cannot be assumed that this coal will profit the public interest. Last 
March, BLM quietly approved a reduction in the royalty rate paid by the company. The rate was 
reduced from 8% to 5% for six years on 15.1 million tons because of unspecified difficulties 
extracting coal at the Sufco mine. That amounts to a savings for the company of roughly $2.80 
per ton. It cannot be said that this reduction is in the public interest because it robs the public of 
the revenue that would have normally been distributed save for the reduction.  
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Further, coal from the mine has been exported in the past and, given Bowie Resources’ 

plans to increase exports, there appears little doubt that a large amount of the proposed coal lease 
will end up overseas.3 It’s notable that in 2013 alone, 800,000 tons of coal was exported from the 
SUFCO Mine. Especially with the recent closure of Sufco’s major consumers, Kennecott and 
Intermountain, Sufco coal will very likely increase its exports, which does not benefit the 
American people.  

We are further concerned that the federal coal program, as a whole, is moving forward in 
leasing without a wider assessment. BLM manages federal coal pursuant to regulations and a 
programmatic EIS (“PEIS”) that were originally adopted 38 years ago, at a time when the threat 
of climate change was not fully appreciated and market conditions, infrastructure development, 
scientific understanding, and national priorities were dramatically different. See 44 Fed. Reg. 
42,584 (July 19, 1979); see also BLM, Final Programmatic Environmental Statement: Federal 
Coal Management Program (“1979 PEIS”). The 1979 PEIS does not consider the climate 
impacts of the federal coal program or adequately evaluate other potential environmental effects, 
let alone reflect the conditions of the coal industry as it exists today. For instance, in 2009, EPA 
formally found that climate change substantially affects human health and the environment. EPA 
determined that “greenhouse gases and associated climate change affect public welfare by 
evaluating numerous and far-ranging risks to food production and agriculture, forestry, water 
resources, sea level rise and coastal areas, energy, infrastructure, and settlements, and 
ecosystems and wildlife.” Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,498. EPA concluded 
that “[f]or each of these sectors, the evidence provides support for a finding of endangerment to 
public welfare.” Id. The direct, indirect, and cumulative impacts of the federal coal program have 
not been fully analyzed under NEPA in nearly 40 years. It is critical to complete this review 
before any new leasing actions are considered, including the South Fork Lease Modifications. 

Further, the Lease Modifications will worsen climate change. The 8.5 million tons of 
additional coal will certainly be burned and will contribute to an already dire emissions problem. 
Additionally, approving the lease modification will allow further degradation of forest. Finally, if 
the BLM rejects the lease modification and allow the mine to slowly come to its inevitable life-
end, the BLM has time to assist miners and the community in transitioning from coal, instead of 
leaving them in the lurch when the mine finally shutters.  

Finally, BLM must consider the use and protection of the non-mineral interest in those 
lands under 30 U.S.C. § 201(a)(3)(A)(iii). The Manti-La Sal and Fishlake National Forests are 
currently managed to allow for a variety of uses, including recreation, grazing, wildlife, timber, 
and mineral extraction. Camping, sightseeing, hiking, and hunting are some of the recreational 
activities available in the area. These recreational activities must be assessed when determining 
whether the modification is in the best interest of the American people.  

                                                
3 See Tory, Sarah, “How Utah Coal Interests Helped Push a Secret Plan to Export Coal from California”, High 
Country News, (7/21/2016), available at: http://www.hcn.org/articles/how-a- utah-coal-company-fueled-a-secret-
plan-to-export-coal-from-california-Keep-It-In-The-Ground-Oakland-terminal.  
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In sum, the public interest and the national interest, as well as local interests, all weigh 
heavily in favor of the “no action” alternative. Any decision by the Secretary of Interior that 
granting these lease modifications and exploration plan would be in the public and national 
interest would be arbitrary and capricious. Guardians urges the BLM to adopt the no action 
alternative and to reject the modifications as the BLM should not undermine the public interest 
or America’s national interest to benefit one of world’s largest purveyors of dirty coal. 

III. BLM Failed to Evaluate Reasonable Alternatives 

BLM must analyze a range of reasonable alternatives. When federal agencies prepare an 
EIS, they must take a “hard look” at the project’s environmental impacts and the information 
relevant to its decision. Wyoming v. U.S. Dep’t of Agriculture, 661 F.3d 1209, 1237 (10th Cir. 
2011). In taking the required “hard look,” an EIS must “study, develop, and describe” reasonable 
alternatives to the proposed action. 42 U.S.C. § 4332(2)(E); 4332(2)(C)(iii). This alternatives 
analysis “is the heart of the environmental impact statement.” 40 C.F.R. § 1502.14; see also All 
Indian Pueblo Council v. United States, 975 F.2d 1437, 1444 (10th Cir. 1992). Agencies “should 
present the environmental impacts of the proposal and the alternatives in comparative form, thus 
sharply defining the issues and providing a clear basis for choice among options by the decision-
maker and the public,” including a “no action” alternative. Id.  These comments are intended to 
assist the BLM in identifying issues that must be analyzed and disclosed during the NEPA 
process, under 36 C.F.R. § 218.25(a)(3). 

While the alternatives analysis is most generally associated with an EIS, the Seventh 
Circuit also held that the alternatives analysis requires by section 102(2)(E) “is independent of 
the question of environmental impact statements, and operative even if the agency finds no 
significant environmental impact,” concluding that “nonsignificant impacts does not equal no 
impact; so, if an even less harmful alternative is feasible, it ought to be considered.” River Road 
Alliance, Inc. v. Corps of Engineers, 764 F.2d 445, 452 (7th Cir.1985), cert. denied, 475 U.S. 
1055 (1986). To that end, the District of D.C. held an EA’s alternatives analysis was so 
inadequate, it equated to an abuse of discretion. Sierra Club v. Watkins, 808 F. Supp. 852 
(D.D.C. 1991). In that case the court ruled that alternatives analysis and “disclosure of 
environmental information in all government decisions […] is not to be circumvented.” Id. at 
876.  

Here, regardless of whether the BLM completes and EIS or an EA, the alternatives 
analysis must remain robust. Here, the studied alternatives in the EA do not represent a range of 
reasonable alternatives which would accommodate the agency’s stated purpose and need. The 
BLM should consider several more alternatives to comply with the mandates of NEPA. EA at 8, 
(“This EA analyzes the potential impacts of implementing the Proposed Action and the No 
Action Alternative. The No Action Alternative is considered and analyzed to provide a baseline 
against which to compare the impacts of the Proposed Action. No other alternatives were 
brought forward for detailed analysis.”).  

NEPA does not require federal agencies to consider alternatives rejected as too remote, 
speculative, or impractical or ineffective. See 40 C.F.R. § 1502.14(a). An agency may dismiss a 
reasonable alternative if it is not “‘significantly distinguishable from the alternatives already 
considered.’” Id. (quoting New Mexico ex rel. Richardson, 565 F.3d 683, 708-09 (10th Cir. 
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2009). However, NEPA Regulations explain, “[t]he NEPA process is intended to help public 
officials make decisions that are based on understanding of environmental consequences, and 
take actions that protect, restore, and enhance the environment.” 40 C.F.R. 1500.1(c). NEPA’s 
alternatives evaluations is to be an “evaluation of alternate means to accomplish the general goal 
of an action; it is not an evaluation of the alternative means by which a particular applicant can 
reach his goals.” Van Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986). 

Here, three viable alternatives were considered but ultimately eliminated from further 
analysis because they did not meet the purpose and need previously identified, or it was 
determined the analysis would have been beyond the scope of the EA. In no way does can this 
document help authorized officials decide on the proposal, based on the understanding of 
environmental consequences. Rather, this document is simply a proposal for continued mining at 
Sufco.  

BLM must evaluate alternatives that would continue to meet electrical demand but do so 
using forms of energy other than coal. Here, alternatives exist that are realistic, technologically 
available, technically feasible within the project time frame, and economically feasible in 
relation to the Proposed Action. Renewable alternatives should have been analyzed to encompass 
a range of energy efficiency and renewable energy scenarios, both to compare against the coal 
facilities and operations subject to the proposed actions and to identify the ability of renewable 
energy to ameliorate the impacts of these facilities. Ignoring renewable energy alternatives or 
using generic boilerplate content in NEPA analyses would not evidence a hard look at relative 
impacts and would fail to constitute meaningful action to reduce greenhouse gas emissions and 
protect against climate change impacts to communities and the environment. 

 
IV. BLM Failed to Analyze and Assess the Direct and Indirect Impacts of Lease 

Modifications 
 

The EA falls short of adequately addressing several potentially significant  
impacts related to the mining the lease modifications, including several potentially significant 
impacts that we flagged in our earlier appeal of the FSEIS for the Greens Hollow Lease, included 
in this proposal. See IBLA 2016-0279.  

 
NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. § 

1500.1(a). The law requires federal agencies to fully consider the environmental implications of 
their actions, considering “high quality” information, “accurate scientific analysis,” “expert 
agency comments,” and “public scrutiny,” prior to making decisions. Id. at 1500.1(b). This 
consideration is meant to “foster excellent action,” meaning decisions that are well-informed and 
that “protect, restore, and enhance the environment.” Id. at 1500.1(c). The U.S. Supreme Court 
has called the disclosure of impacts the “key requirement of NEPA” and held that agencies must 
“consider and disclose the actual environmental effects” of a proposed project in a way that 
“brings those effects to bear on [an agency’s] decisions.” Baltimore Gas & Elec. Co. v. NRDC, 
462 U.S. 87, 96 (1983). NEPA regulations require agencies to provide “a clear basis for choice 
among options by the decisionmaker and the public.” 40 C.F.R. § 1502.14. 
 

To fulfill the goals of NEPA, federal agencies are required to analyze the “effects” of 
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their actions on the human environment in an EIS. 40 C.F.R. § 1502.16(d). To this end, BLM 
was required to analyze the “direct,” “indirect,” and “cumulative” effects of its actions, and 
assess their significance. 40 C.F.R. §§ 1502.16(a), (b), and (d).  

 
Unfortunately, as described in detail below, the EA fails to adequately describe air 

quality impacts, climate impacts, and other related direct and indirect impacts that will occur 
from the mining, transportation, and combustion of coal from the expanded leases and by-pass 
coal. BLM did not present sufficient information to justify a FONSI. Therefore, BLM was 
required to fully analyze and assess the surface impacts of mining the proposed lease 
modifications. We impress upon BLM to fully analyze and assess the impacts of mining the 
expanded lease areas.  
 

V. The BLM Failed to Analyze and Assess Impacts to Air Quality 
 
BLM was required to fully analyze and assess direct, indirect, and cumulative impacts to 

air quality, including impacts to air quality in the context of all NAAQS, prevention of 
significant deterioration (“PSD”) increments for Class I and II areas, and visibility impacts to 
Class I areas.4 Especially, BLM was required to sufficiently analyze and address impacts to air 
quality related to the combustion of coal from the lease modifications and failed to do so.  

 
An agency cannot minimize the significance of impacts of a project’s criteria air 

pollution by comparing emissions to national inventories. Pac. Coast Fed’n of Fishermen’s 
Ass’ns v. NMFS, 265 F.3d 1028, 1035-37 (9th Cir. 2001). The FONSI, in fact, indicated that 
impacts on air quality due to mining the expanded lease areas would be “minor and short term.” 
FONSI at 4. However, without undertaking a full analysis, there is no way to determine whether 
these impacts would indeed be insignificant (or “minor and short term”). The BLM compared air 
emissions from the lease modifications to national emissions, minimizing their impact:  

 
The annual coal production from the SUFCO Mine is limited to a maximum of 10 
million tons per year by the air quality approval with a heat content of 11,400 Btu 
per pound of coal (Union Pacific, 2010). The annual worldwide coal production is 
approximately 8.69 billion tons (Marquez Environmental Services, Inc. and Cirrus, 
2014). The coal produced by the Sufco Mine would therefore be expected to 
constitute approximately 0.1 percent of the total worldwide production. Because 
heat content varies by the coal’s Btu and chemical properties, there is not a constant 
relationship between the amount of coal burned and the emissions produced; 
however, the percent of emissions from burning the coal would be expected to be 
of similar magnitude. 

 
FONSI at 4. Comparing pollution from the combustion of additional coal from the lease 
                                                
4 The BLM was required to analyze and assess the impacts of emissions and pollutants as they relate to class areas.4 
Utah Air Quality Rules R307- 405-4 designates five Federal Class I areas in Utah: Arches National Park, Bryce 
Canyon National Park, Canyonlands National Park, Capitol Reef National Park, and Zion National Park. There are 
additionally two Class I areas located in neighboring states, but their 100-km areas extend into parts of Utah, and 
therefore must also be considered in light of the Utah Air Quality Regulations. The remaining land within Utah is 
classified as Class II (UDEQ, 2016a).  
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modifications with all air pollution in the United States serves only to minimize the immense 
impact that Sufco coal has on the local environment and public health and does nothing to 
provide a meaningful scale for decision-makers. This statement flies in the face of reality and 
coal mining operations at Sufco are a major source of air pollution and emissions.  
 

We are primarily concerned that current monitoring for the area is not even occurring. 
While the EA states that emissions from the mine are not contributing to ozone exceedances, this 
statement does not represent an accurate assessment when monitoring stations are not even 
placed in Sevier or Sanpete county. What’s more, the EA did not contain any expression of 
whether the mileage of the air quality monitoring system to the mine would cause an impact to 
the monitoring results. Because no state monitoring stations exist near the project area, 
background air quality levels, therefore, are based on data from surrounding areas and 
information provided by the state. Utah DEQ 2008. Thus, BLM must undertake their own 
modeling analysis and assessment to comply with NEPA.  
 

a. BLM Failed to Analyze and Assess Impacts to Air Quality from Coal 
Transport  

 
BLM was required to explain how its analysis concluded that coal transport impacts were 

insignificant and failed to do so. NEPA not only requires consideration of indirect effects under 
40 C.F.R. § 1508.8(b), but further provides that agencies must address “any adverse 
environmental effects that cannot be avoided should the proposal be implemented.” 42 U.S.C. § 
4332(c)(ii).  

 
Here, however, BLM dismissed coal trucking data as insignificant compared to the rest of 

the county. The agencies did not deny that greenhouse gas emissions would be released, both 
directly from mining operations, including trucking, and indirectly from coal combustion, and 
that these emissions would contribute to climate change. See EA at 20.  

 
Further, the agency only looked at the impacts of coal hauling from the mine to one 

power plant nearby. See EA at 16. This is insufficient analysis as it does not present a full picture 
of why the impacts are not significant to warrant a FONSI.  

 
Additionally, in order for coal extraction impacts to be fully addressed, BLM must 

analyze other impacts that occur day-to-day. For example, there is no disclosure of CO2 
emissions associated with heavy equipment that will be required to construct roads to reach the 
expanded lease areas, the new ventilation shafts, new fan shafts, and the new transmission lines.  
 

Until these deficiencies are corrected, the agency continues to fall short of the analysis 
required by NEPA.  

  
b. BLM Failed to Analyze and Assess Impacts to Air Quality from Coal 

Combustion  
 

BLM failed to analyze the eventual combustion of such coal, in relation to air quality. 
Consistent with fundamental and long-standing NEPA requirements, the BLM was required to 
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analyze and disclose the reasonably foreseeable direct, indirect, and cumulative climate impacts 
of the proposed mining, and emissions of connected actions. 40 C.F.R. §§ 1508.7, 1508.8. 
Cumulative effects are defined as impacts “on the environment which result [] from the 
incremental impact of the action when added to other past, present, and reasonably foreseeable 
future acts, regardless of what agency (Federal or non-Federal) or person undertakes such other 
actions.” 40 C.F.R. § 1508.7. To that end, federal agencies must analyze coal combustion 
impacts from mine expansion decisions when “(1) ‘but for’ the proposed expansion, the coal-
combustion impacts would not occur and (2) the coal-combustion impacts are reasonably 
foreseeable.” See Diné Citizens Against Ruining Our Environment v. U.S. Office of Surface 
Mining Reclamation and Enforcement, 82 F.Supp. 3d 1201, 1213 (D. Colo. 2015), vacated as 
moot, 643 Fed. Appx. 799 (10th Cir. 2016) (citing 40 U.S.C. § 1508.8, Utahns for Better Transp. 
v. U.S. Dep’t of Transp., 305 F.3d 1152, 1176 (10th Cir. 2002)). 
 

To that end, BLM was required to examine the impact of the generating stations on air 
quality, especially as it relates to death and disease attributable to fine particle pollution. These 
combustion impacts include not only emissions of greenhouse gases contributing to global 
climate change, but also emission of hazardous air pollutants including mercury and selenium 
that are deposited near the power plant and pose risks to both human health and the survival of 
endangered and other native fish in the Green River.  

 
In 2017, Sufco coal was burnt at Huntington, Hunter, and Intermountain Power Project 

generating stations. Now, Sufco coal is mainly burnt at Hunter Power Plant. EA at 17, (“The 
Hunter Power Plant has historically been the largest consumer of coal from the Sufco Mine. In 
2017, 58 percent of Sufco’s coal that was shipped to power plants went to Hunter. Although it is 
not possible to predict where the coal may be burned in the future, the Hunter Power Plant 
permitted emissions provide an estimate of the annual emissions that burning the coal would 
create.”). For purposes of NEPA analysis, BLM analyzed only combustion at one of these power 
plants, Hunter. Id. (“The Hunter Power Plant burns approximately 4.5 million tons per year of 
coal. […] For purposes of this analysis, it has been assumed that emissions from the Hunter 
Power Plant will be at their maximum permitted level when burning 4.5 million tons of coal per 
year.”). While the BLM estimated the indirect range of emissions from coal combustion at 
Hunter Power Plant, it stopped short of the actual analysis that NEPA requires. BLM was 
required to analyze the impacts of these emissions, not just quantify the possible emissions from 
combustion. Id. (“If Hunter Power Plant burned all the coal from the Proposed Action 
(approximately 8.55 MM tons), this would provide just under two years of fuel [...].”)5  

 
BLM was required to describe the impacts of such emissions; however, BLM simply 

provided data and abandoned the required analysis. Further, BLM indicated that the amount of 
emissions would generally stay the same under the proposed lease modification. EA at 17, (“The 
maximum permitted emissions are not expected to change as a result of this project. The coal 
would continue to be combusted per Title V permit requirements.”). This lack of analysis ignores 
the devastating effects of the ongoing combustion of Sufco coal, in a region where coal mining 
has been in progress for 70 years. 

                                                
5 See also, Id., “The estimates provided are for information purposes only. Other companies could also purchase coal 
from Sufco Mine. These companies are subject to their own permits and regulations. Permitting of these emissions is 
not within the authority of the BLM or FS.” 
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As just one example of the impacts from the combustion of Sufco coal, while the 

following data is several years old, it points to the incredible health impact that coal combustion 
has on the community surrounding the Hunter Power Plant:   

 
 

Type of Impact Annual 
Incidence 

Valuation 

Deaths 7  $49,000 

Heart Attacks 10 $1,100 

Asthma Attacks 15 $8 

Hospital Admissions 5  $110 

Chronic Bronchitis 5  $2,100 

Asthma ER Visits 5 
 

$2 

 
Clean Air Task Force, "Find Your Risk from Power Plant Pollution". Here, the BLM found that 
these impacts were “negligible”, against the weight of evidence of significant health impacts. To 
fully analyze and assess the impacts to health and air quality, BLM must complete a modeling 
analysis, especially considering residents’ health.  

 
Further, a recent study found a new toxin existing in coal combustion emissions.6 The 

study suspected that in the U.S., scrubbers capture the material, reducing its prevalence, 
however, there is no monitoring of this harmful toxin, which contributes to the estimated 3 
million air-pollution related deaths worldwide.7 Thus, BLM must include an analysis of this new 
toxin’s prevalence in the effects of coal combustion.  

 
Until BLM undertakes this analysis, it is not in compliance with NEPA.  

 
c. BLM Failed to Analyze and Assess Mercury Emission Impacts  

 
BLM was required to analyze and assess the impacts of mercury from coal combustion. 

In addition to greenhouse gas emissions, coal combustion also releases emissions of hazardous 
air pollutants including mercury that deposit near the power plant and pose risks to both human 
health and the survival of endangered and native fish in the Green River, including the listed 
Colorado pikeminnow, razorback sucker, humpback chub, and bonytail.8  
                                                
6 Nature Communications 8, Article number: 194(2017) doi:10.1038/s41467-017-00276-2, available at: 
https://www.nature.com/articles/s41467-017-00276-2. 
7 Roston, Eric, “Coal Plants Might be More Toxic Than We Thought.” Bloomberg News, 8/8/2017, available at: 
https://www.bloomberg.com/news/articles/2017-08-08/coal-plants-might-be-even-more-toxic-than-we-thought.  
8 See Northwest Envt’l Defense Ctr. v. NMFS, 647 F. Supp. 2d 1221, 1247 (D. Or. 2009) (“Clearly, there can be a 
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However, BLM reasons that because mercury emissions would be “difficult” to 

determine, they would not undertake any analysis of its impacts. EA at 27 (“It would be 
extremely difficult to quantify how much mercury or selenium may be deposited into surface 
waters or where deposition may occur from combustion of coal from the Sufco Mine.”).  
However, the difficulty of measurement does not relieve the agencies of the duty of analysis 
under NEPA. Moreover, because mercury accumulates in the environment and in organisms, the 
relevant concern is not the rate of combustion but the total pollutant contribution. Unfortunately, 
while the EA acknowledged that atmospheric mercury from coal combustion can be converted to 
methyl mercury and bio-magnify through the food chain, any analysis stops there. See EA at 27. 

 
Further, any analysis undertaken was under the lens of combustion at the Hunter Power 

Plant. While NEPA does not require federal agencies to investigate every destination combustion 
could occur at, it does require analysis of combustion at reasonably foreseeable locations. Here, 
however, the EA states, “Ultimately, the actual mercury emissions from the Proposed Action will 
depend on the destination, and emissions control technology and permit requirements at those 
facilities. The Hunter Power Plant is used as the example consumer of coal from the Proposed 
Action; however, the actual buyers and combustion locations would vary depending on coal 
market conditions. These combustion locations are subject to permitting and regulation 
pertaining to mercury and selenium.” EA at 18.    
 

Mining at Sufco occurs 24 hours a day, and runs equipment which emits pollution 24 
hours a day. These impacts cannot be dismissed as “insignificant.” Until the Agencies have 
corrected these deficiencies in monitoring data and analyses, it cannot conclude the impacts will 
not be significant.  
 

d. BLM Failed to Analyze and Assess Impacts to Water Quality  
 

With regards to water quality, BLM was required to fully analyze and assess water 
quality impacts to ensure compliance with state water quality standards. Just as with other issues, 
the BLM is responsible for taking a “hard look” at surface and groundwater water quality and 
quantity impacts. See Nat. Resources Def. Council v. Hodel, 865 F.2d 288, 299 (D.C. Cir. 1988). 
BLM was required to identify all existing water quality problems in the area that will be directly, 
indirectly, and cumulatively affected by the proposed action and disclose any contribution the 
proposed action will make to those water quality problems. BLM was required to ensure that the 
reasonably foreseeable consequences of its actions ensure compliance with relevant water quality 
standards in accordance with the Clean Water Act.  

 
Here, BLM was required to analyze and assess how much the quality and quantity of 

water. The BLM, however, simply indicated that despite the release of mercury and the use of 
water during combustion, impacts would be “minimal.” EA at 28. We fail to see, however, how 
the release of additional Mercury, and the use of groundwater and surface water for an additional 
1.5 years in an arid western landscape would not cause significant impacts.9  

                                                
significant impact on a species [under NEPA] even if its existence is not jeopardized.”) (quotation omitted).  
9 See Emery residents tell of water shortages, Deseret News, 12/5/2006, available at: 
https://www.deseretnews.com/article/650204600/Emery-residents-tell-of-water-shortages.html, (“ ‘Just about every 
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e. BLM Failed to Analyze and Assess Climate Change Impacts 

 
The EA indicates that BLM would not undertake carbon cost analysis and in refusing to 

do so, continue to fail to analyze and assess the full climate change impacts of approving the 
modification. EA at B-20, (“To summarize, this EA does not undertake an analysis of SCC 
because […] the full social benefits of coal-fired energy production have not been monetized, 
and quantifying only the costs of GHG emissions but not the benefits would yield information 
that is both potentially inaccurate and not useful.”).   

 
 BLM was required to analyze and assess the extent to which these emissions are likely to 

contribute to global climate change. It is well settled that where an agency action causes 
greenhouse gas pollution, NEPA mandates that agencies analyze and disclose the impacts of that 
pollution. As the Ninth Circuit has held: “[T]he fact that climate change is largely a global 
phenomenon that includes actions that are outside of [the agency’s] control ... does not release 
the agency from the duty of assessing the effects of its actions on global warming within the 
context of other actions that also affect global warming.” Ctr. for Biological Diversity v. Nat’l 
Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th Cir. 2008) (quotations and citations 
omitted); see also Border Power Plant Working Grp. v. U.S. Dep’t of Energy, 260 F. Supp. 2d 
997, 1028-29 (S.D. Cal. 2003) (finding agency failure to disclose project’s indirect carbon 
dioxide emissions violates NEPA).  The need to evaluate such impacts is bolstered by the fact 
that “[t]he harms associated with climate change are serious and well recognized,” and 
environmental changes caused by climate change “have already inflicted significant harms” to 
many resources around the globe.  Massachusetts v. EPA, 549 U.S. 497, 521 (2007); see also id. 
at 525 (recognizing “the enormity of the potential consequences associated with manmade 
climate change.”). 
 

In this case, it appears that any level of extended carbon dioxide emissions would pose 
significant impacts. BLM reasserts the dismissal of significant climate impacts by claiming that 
available tools are not accurate or sufficient enough to analyze the impacts of climate change. 
This argument is unsupported. At a minimum, to properly assess climate impacts under NEPA, 
BLM must analyze and assess the cost of carbon emissions using the social cost of carbon 
protocol.   
 

Despite its contentions, Agencies must analyze and assess the climate impacts of mining 
the lease modifications using the social cost of carbon protocol. The social cost of carbon 
protocol for assessing climate impacts is a method for “estimat[ing] the economic damages 
associated with a small increase in carbon dioxide (CO2) emissions, conventionally one metric 
ton, in a given year [and] represents the value of damages avoided for a small emission reduction 
(i.e., the benefit of a CO2 reduction).” EPA, “Fact Sheet: Social Cost of Carbon”, (Nov. 2013) at 
1 (Exhibit 2). Here, the EA referenced only the increase of economic activity and dismissed the 
economic costs because they were “uncertain.”  EA at B-20.  

 

                                                
watershed we have’ is in mountainous regions near one or more of the county's coal mines, said Jay Mark 
Humphrey, manager of the Emery Water Conservancy District.”) 
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1. Social Cost of Carbon Can be Used for Project-Level Analyses 
 

One reason BLM gave for not using the Social Cost of Carbon is that the tool was 
designed for rulemakings and not for project-level analyses. Id. This is false; although often 
utilized in the context of agency rulemakings, the protocol has been recommended for use and 
has been used in project-level decisions. For instance, the EPA recommended that NEPA 
analysis by the U.S. Department of State for the proposed Keystone XL oil pipeline include “an 
estimate of the ‘social cost of carbon’ associated with potential increases of GHG emissions.” 
EPA, Comments on Supplemental Draft EIS for the Keystone XL Oil Pipeline (June 6, 2011) 
(Exhibit 3). Furthermore, although it was initially developed to help agencies develop regulatory 
impact assessments of proposed rules, the social cost of carbon should not be limited to this 
application. Such statements, according to Council of Environmental Quality, reflect the nature 
of climate change rather than the impact of any particular project.10 Consideration of Greenhouse 
Gas Emissions and Climate Change Effects in NEPA Reviews, 79 Fed. Reg. at 77,825. Thus, 
Agencies are not only allowed to, but required to undertake a balanced assessment of the costs of 
climate impacts, using a tool like the Social Cost of Carbon. Further, if BLM undertakes analysis 
using a similar tool, it may, if the tool properly evaluates and monetizes the impacts of GHG 
emissions like the Social Cost of Carbon tool does.  

 
2. Despite Federal Withdrawal of Guidance, Social Cost of Carbon is Still 

Regarded as the Best Tool to Estimate Cost of GHG 
 
BLM also stated it would not use the Social Cost of Carbon because the technical 

supporting documents have been withdrawn. See EA at B-20. While it is true Trump’s Executive 
Order 13783 technically disbanded the IWG in March, 2017, in a recent letter published in the 
journal, Science, scholars urged the government and private sector to continue using IWG’s the 
estimate of $50 per ton of carbon dioxide, as it is the “best estimate of the social cost of 
greenhouse gases”. Revesz, R., “Best Cost Estimate of Greenhouse Gases”, Science 357 (6352), 
655. DOI: 10.1126/science.aao4322 (Exhibit 4). In the letter, scholars reasoned that IWG’s 
estimated “already are the product of the most widely peer-reviewed models and best available 
data.” Id.  

 
While the IWG is no longer collected, agencies are still obligated to analyze the costs of 

GHG emissions; the fundamental requirement that an agency must take a “hard look” at the 
potential environmental impacts of its proposed action remains unchanged. Robertson v. Methow 
Valley Citizens Council, 490 U.S. 332, 350 (1989); New Mexico ex rel. Richardson v. Bureau of 
Land Management, 565 F.3d 683, 713 (10th Cir. 2009). The executive order did not and, in fact, 
could not amend NEPA, nor overturn case law interpreting NEPA. Specifically, federal 
agencies’ obligation to use the social cost of carbon to analyze the costs associated with GHG 
emissions through NEPA was directly affirmed by the court in High Country, 52 F. Supp. 3d 
1174. In his decision, Judge Jackson identified the IWG’s social cost of carbon protocol as a tool 
to “quantify a project’s contribution to costs associated with global climate change.” Id. at 1190. 
“The critical importance of [climate change] . . . tells me that a ‘hard look’ has to include a ‘hard 
look’ at whether this tool, however imprecise it might be, would contribute to a more informed 
                                                
10 Consideration of Greenhouse Gas Emissions and Climate Change Effects in NEPA Reviews, 79 Fed. Reg. at 77, 
825. 
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assessment of the impacts than if it were simply ignored.” Id. at 1193. To fulfill this mandate, 
they agency must use the social cost of carbon to disclose the “ecological[,] . . . economic, [and] 
social” impacts of the proposed action. 40 C.F.R. § 1508.8(b). Thus, BLM’s excuse not to use 
the Social Cost of Carbon because its working group was disbanded and support documents 
withdrawn, is insufficient as it continues to stand as the best model under NEPA.  

 
The Social Cost of Carbon provides decision makers and the public with an informative, 

accessible mechanism for both analyzing and understanding the climate impacts of a proposed 
decision. Although BLM indicated in that it quantified the amount of carbon emissions from 
mining and burning coal from the expanded leases and additional 1.5 years of coal burning, the 
BLM has yet to take the next step of employing the Social Cost of Carbon to tell the public about 
the impact of those emissions. An isolated calculation of the amount of carbon emissions that 
would result from a particular project does not provide any meaningful insight as to the effect 
that those emissions will have on our climate. By contrast, the Social Cost of Carbon offers an 
actual estimate of the damage caused by each ton of carbon emissions.  

 
3. NEPA Requires BLM to use the Social Cost of Carbon  

 
An additional reason the EA provided for not using the Social Cost of Carbon is that 

NEPA does not require a cost-benefit analysis. See EA at B-20. This is an incorrect assessment 
of what NEPA requires. NEPA specifically requires federal agencies to analyze and disclose the 
environmental effects of their actions, including “ecological . . . aesthetic, historic, cultural, 
economic [and] health” impacts. 40 C.F.R. § 1508.8. Where “information relevant to reasonably 
foreseeable significant adverse impacts cannot be obtained because the overall costs of obtaining 
it are exorbitant or the means to obtain it are not known,” NEPA regulations direct agencies to 
evaluate a project’s impacts “based upon theoretical approaches or research methods generally 
accepted in the scientific community.” 40 C.F.R. § 1502.22(b)(4). NEPA requires to use the 
social cost of carbon because it is the best tool available to analyze the economic and 
environmental impact of increased carbon dioxide emissions.  

 
The requirement to analyze the social cost of carbon is also supported in federal case law. 

The courts have ruled agencies cannot ignore the effects of GHG emissions from mining 
operations or coal combustion. High Country Consv. Advocates v. U.S. Forest Serv., 52 F. Supp. 
3d 1174, 1190 (2014). Nor can they “completely [] ignore a tool in which an interagency group 
of experts invested time and expertise.” Id. at 1193. NEPA requires agencies to engage in “a 
reasonable, good faith, objective presentation of the topics,” such that it “foster[s] both informed 
decision-making and informed public participation.” Custer Cnty. Action Ass’n v. Garvey, 256 
F.3d 1024, 1035 (10th Cir. 2001) (citations omitted). The Social Cost of Carbon is based on 
generally accepted research methods and years of peer-reviewed scientific and economic studies. 
It was developed by experts at a dozen federal agencies and offices, and it is both widely used 
and generally accepted in the scientific community. As such, it is the best tool now available for 
agencies to use in predicting and analyzing the climate impacts of proposed federal actions.  

 
Here, BLM incorporated an FSEIS that did not take the hard look at climate impacts, 

specifically the Social Cost of Carbon, as required by NEPA, and further refused to do so in its 
EA.  
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4. The Social Cost of Carbon Provides a Balanced Analysis 

 
Another reason the BLM gave for not undertaking an analysis of the social cost of carbon 

is that “the full social benefits of coal-fired energy production have not been monetized, and 
quantifying only the costs of GHG emissions but not the benefits would yield information that is 
both potentially inaccurate and not useful.” EA at B-20.  
 

The social cost of carbon provides a concrete assessment of a project’s social and 
environmental impacts and provides a tangible sense of the scale of damage that both the public 
and decision makers can readily understand. As explained by one legal commentator, the social 
cost of carbon “allow[s] agencies to consider those GHG emissions . . . in a meaningful way,” 
and that “assigning a price to carbon emissions – even a conservative price – makes the cost of 
those emissions concrete for agency decision makers.” Squillace, Mark & Hood, Alexander, 
NEPA, Climate Change, and Public Land Decision Making, 42 ENVTL. L. 469, 510, 517 
(2012). Thus, BLM’s decision not to complete a social cost of carbon analysis because it does 
not present all the data is flawed in a major way.  

 
To that end, a federal district court in Montana recently ruled that a NEPA analysis that 

included the economic benefits of a project was incomplete without an assessment of the carbon 
costs that would result from the development. Mont. Envtl. Info. Ctr. v. U.S. Office of Surface 
Mining, No. CV 15-106-M-DWM (D. Mont. Aug. 14, 2017) (Exhibit 5). To the extent that a 
project’s impacts can be quantified, the Social Cost of Carbon is the best and most rigorous tool 
currently available for understanding the damages linked to carbon emissions, rather than simply 
the extent of the emissions themselves. Thus, BLM must at least attempt to quantify the costs of 
its impacts, even with a disclaimer that there could be many more impacts that are not quantified.  

 
In 2008, the U.S. Court of Appeals for the Ninth Circuit ordered the National Highway 

Traffic Safety Administration to include a monetized benefit for carbon emissions reductions in 
an Environmental Assessment prepared under NEPA. Ctr. for Biological Diversity v. Nat’l. 
Highway Traffic Safety Admin., 538 F.3d 1172, 1203 (9th Cir. 2008). States and public interest 
groups challenged a rule that the Highway Traffic Safety Administration had proposed to create 
fuel economy standards for light trucks for, among other things, failing to monetize the benefits 
that would accrue from a decision that led to lower carbon dioxide emissions, while at the same 
time monetizing the benefits of the proposed action. Id. at 1199. While the agency argued, that 
valuing the costs of carbon emissions was too uncertain, the court found this argument to be 
arbitrary and capricious. Id. at 1200. Similar to the EA’s stated reasoning to refuse analysis of 
the costs, the court in Nat’l. Highway noted that the agency monetized other benefits that were 
also uncertain. Id. at 1202.  
 

More recently, a federal court began its analysis by recognizing that a monetary cost-
benefit analysis is not universally required by NEPA, but when an agency prepares a cost-benefit 
analysis, it “cannot be misleading”. See 52 F.Supp. 3d 1174, 1182, citing 40 C.F.R. § 1502.23. In 
that case, the NEPA analysis included a quantification of benefits of the project, but did not 
quantify the costs, which the court found was arbitrary and capricious because the NEPA 
analysis had misleading economic assumptions. Id. at 1196.  
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Further, a federal district court in Montana reaffirmed the reasoning in High Country, 

indicating that a NEPA analysis that included the economic benefits of a project was incomplete 
without an assessment of the carbon costs that would result from the development. Mont. Envtl. 
Info. Ctr., CV 15-106-M-DWM. In agreeing with the Plaintiffs, the Court specifically mentioned 
the Social Cost of Carbon as one tool to use to quantify the costs associated with the mine 
expansion. Id. at 35. Further, a D.C. Circuit Court ruled that an agency’s assessment of the 
environmental impact of pipelines was inadequate, reasoning that it did not contain enough 
information on the greenhouse-gas emissions resulting from burning the gas that the pipelines 
carry. Sierra Club, et al., v. Fed. Energy Regulatory Comm’n, No. 16-1329 (D.C. Cir. Aug. 22, 
2017) (Exhibit 6). Thus, the most recent rulings indicate a robust analysis of GHG is necessary.  
 

The combustion of coal from the proposed expansion will likely result in massive 
economic damages associated with climate change. Granted, there may be uncertainty around 
these numbers, however, NEPA does not allow an agency to forego analyzing impacts 
completely simply because there may be some uncertainty, especially where the information may 
still be of “high quality” according to 40 C.F.R. § 1500.1. The court in Nat’l. Highway noted that 
while estimates of the value of carbon emissions reductions occupied a wide range of values, the 
correct value was certainly not zero. See 538 F.3d 1172, 1202. BLM seems to understand this as 
the EA analyzes and discloses several reasonably foreseeable impacts that are uncertain, 
including economic impacts. EA at 10 (that the lease modification represents “about” 1.5 
additional years and that the bypass coal could be recovered and provide revenue).  
 

To this end, the BLM was required to fully analyze and disclose the carbon costs of 
authorizing the proposed lease modification and failed to do so. Under any analysis, it is 
unsupported that BLM could find the climate impacts of this proposal to be insignificant. This 
continues to contradict NEPA’s requirements that information and analysis be of “high quality.” 
40 C.F.R § 1500.1 
 

VI. BLM Failed to Address the Impacts of Similar and Cumulative Actions  
 

The EA indicated that there were no significant cumulative effects identified. Under 
NEPA, an agency must analyze the impacts of “similar” and “cumulative” actions in the same 
NEPA document to adequately disclose impacts in an EIS or provide sufficient justification for a 
FONSI in an EA. See 40 C.F.R. §§ 1508.25(a)(2) and (3). Similar actions include actions that, 
“when viewed with other reasonably foreseeable or proposed agency actions, have similarities 
that provide a basis for evaluating their environmental consequences together.” 40 C.F.R. § 
1508.25(a)(3). Key indicators of similarities between actions include “common timing or 
geography.” Id.  
 

We are concerned by the potentially significant cumulative impacts posed by nearby coal 
mines and associated power plants in the area. As indicated in WildEarth Guardians’ scoping 
comments for the South Fork Lease Modification, BLM was required to fully analyze and assess 
the impacts of similar federal coal leasing and mining approvals being undertaken throughout the 
region to properly account for the climate impacts of mining and the reasonably foreseeable 
impacts of combustion. See WildEarth Guardians, Scoping Comments, South Fork Lease 
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Modification Environmental Assessment, 10/10/2017.  
 
Here, the U.S. Department of the Interior is currently weighing numerous coal decisions, 

like the proposed action at hand, which pose similar and cumulative impacts in terms of 
greenhouse gas emissions, climate, and other impacts, particularly in terms of carbon costs. 
Further, the EA failed to account for the 65 active oil and gas wells in Sevier County alone.11 
This oil and gas development is arguably a similar action, the direct, indirect, and cumulative 
impacts of which must also be analyzed and assessed.  

 
Here, BLM cannot justify a FONSI unless and until it fully accounts for the cumulative 

impacts of past, present, and reasonably foreseeable mining at Sufco mine and other nearby 
fossil fuel projects, including oil and gas already in development. Therefore, an EIS must be 
prepared to fully analyze and assess these impacts. 

 
As the EA is inadequate in this regard, among others, it is imperative that BLM analyze 

the impacts of mining at the Sufco consistent with the scope required under NEPA to ensure that 
impacts of cumulative and similar are fully analyzed and assessed consistent with 40 C.F.R. § 
1508.25(a). 

 
CONCLUSION 

 
We appreciate your time and attention to this issue. The expansion the Greens Hollow 

lease and Quitchupah lease will have devastating effects to the climate and air quality.  
 
Here, the EA partially relates to modification of an invalid lease and should halt approval 

of the modification in its path at the outset until it can be resolved. However, even if the BLM 
disagrees, the EA still did not fully analyze the significant impacts of mining the expanded lease 
area and by-pass coal. Specifically, BLM did not consider the impacts of additional CO2 and 
other emissions from both the mining and the combustion of the coal. Further, the EA fails to 
address several potentially significant impacts, including the climate impacts related to the 
reasonably foreseeable consequence of coal combustion, air quality impacts, and cumulative 
impacts related to additional federal coal management decisions, including expansions which 
have occurred since the original lease was granted.  

 
The EA is insufficient to analyze these impacts, as only an EIS can be utilized to analyze 

and assess significant environmental impacts under NEPA. See 40 C.F.R. § 1502.3. Thus, BLM 
cannot possibly determine whether the impacts of emissions are significant because its analysis 
was woefully insufficient. As such, Guardians urge BLM not to approve of the lease 
modification, and instead move to conduct a full EIS, consistent with § 102(2)(C) of NEPA. See 
42 USC 4332(2)(C).   

 
 
 We appreciate the opportunity to comment. Thank you.  

 
                                                
11 See Utah Department of Environmental Quality, Data from Interactive Map, available at: 
https://enviro.deq.utah.gov/.  
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Sincerely, 
 
 
 
Shannon Hughes, Esq.  
Climate Guardian 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(630) 699-7165 
shughes@wildearthguardians.org   
 
 

 
  
 


