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STATEMENT OF REASONS 

 

 In accordance with 43 C.F.R. § 4.412, Appellant WildEarth Guardians (“Guardians”) 

hereby files the following Statement of Reasons with the Interior Board of Land Appeals 

(“IBLA”). The Statement of Reasons is timely pursuant to the IBLA’s June 8, 2018 Order and 43 

C.F.R. § 4.401. 

I. INTRODUCTION 

  This appeal challenges the U.S. Bureau of Land Management’s (“BLM’s”) cursory 

dismissal of Guardians’ protest of the September 7, 2017 oil and gas lease sale with parcels in 

southeastern New Mexico. The BLM claims that because Guardians did not participate in the 

scoping period and the comment period for the draft environmental assessment, it forfeited any 

ability to protest the sale.  

  This attempt to suppress public participation is improper for four reasons. First, BLM has 

no basis for rejecting Guardians’ protest, because neither BLM’s regulations regarding protests 

nor BLM’s notice of competitive lease sale restrict who may protest a sale. Second, BLM’s 

restriction on who may protest is contrary to existing BLM guidance and the agency’s past 

practices. Third, in its protest of the September 2017 lease sale, Guardians raises new issues not 
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raised by any other protestor of the September 2017 sale or commenter during the RMP process. 

Finally, BLM’s dismissal is contrary to the broad public participation goals set out under the 

National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321–4370h, NEPA regulations 

promulgated by the White House Council on Environmental Quality (“CEQ”), 40 C.F.R. §§ 

1500.1–1508.28, and the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. §§ 

1701–1787. The IBLA’s acceptance of BLM’s restrictions coupled with new restrictions in BLM 

Instruction Memorandum 2018-034,1 could bar the public from any opportunity to comment in 

violation of the participation goals expressed in NEPA and FLPMA. As a result, Guardians 

respectfully requests that the IBLA set aside and remand the BLM’s decision to dismiss 

Guardians’ protest of the September 7, 2017 oil and gas lease sale.  

  Guardians submitted a protest of the September 7, 2017 lease sale on July 6, 2017.2 

AR000534 at BLM-Sept2017LS-009529. The protest outlined concerns about the BLM’s 

proposal to sell 62 parcels (15,731.91 acres) of publicly-owned lands and minerals without fully 

analyzing the impacts of the release of more greenhouse gases known to cause climate change. 

See generally AR000534. The BLM issued its final decision dismissing the protest on March 30, 

2018. AR000691 at BLM-Sept2017LS-010130. In the decision BLM stated: 

When the BLM provides an opportunity for public participation during its 

National Environmental Policy Act (NEPA) analysis and decision-making 

process, a party may raise only those issues it raised in its prior participation or 

issues that arose after the close of the opportunity for such participation. See, e.g., 

Dept. of Transp. Public Citizen, 541 U.S. 752, 764 (2008); Western Watersheds 

Project, 188 IBLA 234, 248-249 (2016). Where protestants have not raised any 

objections during the public involvement opportunities during the NEPA process 

and do not raise any novel issues that arose after the NEPA process, these 

protestants have forfeited the objections they raise for the first time at protest and 

their protests will be dismissed. 

 

                                                 
1 BLM IM 2018-034 is attached as Exhibit 1.  

2 BLM timely received the protest that same day. AR000534 at BLM-Sept2017LS-009529. 
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The record shows that WildEarth Guardians did not participate in the public 

scoping nor comment period during the NEPA analysis and decision-making 

process. The record further shows that WildEarth Guardians only raised issues 

that were previously considered or analyzed during the NEPA analysis and 

decision-making process for leasing or the Carlsbad and Roswell Field Office 

Resource Management Plans, as amended, and did not raise any new issues that 

arose after the close of the opportunity for public participation. The protest to the 

parcels in this sale submitted by WildEarth Guardians is therefore dismissed 

because WildEarth Guardians forfeited their objections, which were all previously 

considered and analyzed, fail to raise any issues that arose after the close of the 

opportunity for public participation. All of the protested parcels described in the 

Sale Notice will be issued. 

 

Id. at BLM-Sept2017LS-010130 to BLM-Sept2017LS-010131. 

Guardians appealed this decision to the IBLA on May 2, 2018.  

II. STATEMENT OF STANDING 

 To sustain this appeal, Guardians must demonstrate that it is a party to the case and 

adversely affected by the decision being appealed. 43 C.F.R. § 4.410(a). As demonstrated below, 

Guardians meets these requirements.   

 WildEarth Guardians is a registered non-profit corporation whose purpose is the 

conservation of natural resources. With more than 220,000 members and supporting activists, 

Guardians’ mission is to protect and restore the wildlife, wild places, wild rivers, and health of 

the American West. Guardians is headquartered in Santa Fe, New Mexico, and has offices in 

Missoula, Montana; Denver, Colorado; Portland, Oregon; Seattle, Washington; and Tucson, 

Arizona. Through its Climate and Energy Program, Guardians works to safeguard the climate, 

clean air, and communities of the American West by transitioning away from dirty fossil fuels. 

A.  Guardians is a Party to the Case. 

 To be a party to the case, a person or group must have actively participated in the 

decision-making process regarding the subject matter of the appeal. See id. § 4.410(b). This 

includes commenting on an environmental document “or filing a protest to a proposed action.” 
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43 C.F.R. § 4.410(b). 

 Here, Guardians has actively participated in the decision-making processes regarding the 

subject matter of the appeal by filing a protest of the September lease sale. See generally 

AR000534. Specifically, on July 6, 2017, Guardians submitted an extensive protest outlining 

concerns about impacts from the BLM’s proposed action on our climate. Id. 

 The IBLA regulations regarding standing specifically provide options for public 

participation: 

A party to a case, as set forth in paragraph (a) of this section, is one who has taken 

action that is the subject of the decision on appeal, is the object of that decision, or 

has otherwise participated in the process leading to the decision under appeal, 

e.g., by filing a mining claim or application for use of public lands, by 

commenting on an environmental document, or by filing a protest to a proposed 

action.  

 

 43 C.F.R. § 4.410(b) (emphasis added). By the plain language of this provision, a party 

may either comment on an environmental document or file a protest in order to have standing to 

appeal. Guardians filed a protest. Thus, Guardians is a party. See Biodiversity Conservation All., 

183 IBLA 97, 107 (Jan. 8, 2013) (“By virtue of their protests, both BCA and Audubon qualify as 

parties to a case.”). 

B. Guardians is Adversely Affected by the Decision Being Appealed. 

 To meet the second requirement for standing—whether Guardians is adversely affected—

a party must demonstrate that it has 1) a “legally cognizable interest” and 2) that “the decision on 

appeal has caused or is substantially likely to cause injury to that interest.” 43 C.F.R. § 4.410(d); 

W. Watersheds Project, 192 IBLA 72, 77 (2017). “A legally cognizable interest can include 

cultural, recreational, or aesthetic use and enjoyment of the affected public lands.” Id. “[W]hen 

an organization appeals a BLM decision, it must demonstrate that one or more of its members 

has a legally cognizable interest in the subject matter of the appeal, coinciding with the 
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organization’s purposes, that is or may be negatively affected by the decision.” Wilderness 

Workshop, 189 IBLA 221, 224 (2017).  

 To demonstrate injury, Guardians must “make colorable allegations of an adverse effect, 

supported by specific facts, sufficient to establish a causal relationship between the approved 

action and the injury alleged.” Statoil Oil & Gas, 192 IBLA 32, 40 (2017). “[A]n appellant need 

not prove that an injury is certain, but the appellant must show that the threat of an injury and its 

effect on the appellant are more than hypothetical.” W. Watersheds Project, 192 IBLA at 77. 

Finally, an appellant does not need to demonstrate that he or she has set foot upon the land at 

issue. Coal. of Concerned Nat’l Park Retirees, 165 IBLA 79, 84 (2005). Instead, an appellant 

“may [] establish he or she is adversely affected by setting forth interests in resources or in other 

land or its resources affected by a decision and showing how the decision has caused or is 

substantially likely to cause injury to those interests.” Id. 

 The declaration of Rebecca Sobel is attached is Exhibit 2. It demonstrates that Mrs. Sobel 

is an employee and member of Guardians and that she personally uses and enjoys, for 

recreational and aesthetic purposes, the lands impacted by the September 7, 2017 oil and gas 

lease sale. Ex. 2, Declaration of Rebecca Sobel, at ¶ 3, 7. Mrs. Sobel regularly uses these lands to 

view scenery and wildlife, and hike and camp. Id. at ¶ 7. She intends to return in the near future 

to use the lands for these purposes. Id. at ¶ 11. Mrs. Sobel’s uses of the lands at issue have been 

harmed by the development of oil and gas wells in the area. Id. at ¶ 10. Mrs. Sobel’s uses of the 

land will be further harmed by the BLM’s issuance of leases for the September 7, 2017 sale and 

any subsequent oil and gas development. Id. at ¶ 12, 16. For example, Mrs. Sobel has visited 

parcels 3, 4, 5, 7, and 9 (NMNM 137426, NMNM 137427, NMNM 137428, NMNM 137430, 

and NMNM 137432) to enjoy scenery, hike, and view wildlife. Id. at ¶ 11. These lands are not 
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currently developed, and if BLM thoroughly considers Guardians’ protest on the September 7, 

2017 lease sale, it may adopt a “No Action Alternative” thereby redressing all of the harms to 

Mrs. Sobel’s interests. Id. at ¶ 12, 14, 15, 16. Finally, Mrs. Sobel’s declaration also establishes 

that the BLM’s decision adversely affects WildEarth Guardians and that a favorable ruling in this 

matter will ameliorate those adverse effects. Id. at ¶ 4, 5, 15, 18. Consequently, Guardians is a 

party to the case and is adversely affected by the decision being appealed. 

III.  STATEMENT OF REASONS  

A. The Federal Oil and Gas Leasing Process. 

 

  Before turning to the issues at hand, a quick overview of the federal oil and gas leasing 

process is helpful to highlight the importance of the lease sale protest period.  

  Generally, to start the lease sale process, the BLM receives expressions of interest from 

the oil and gas industry nominating specific parcels. See 43 C.F.R. § 3120.1-1 (providing that 

“lands included in any expression of interest” “shall be offered for competitive bidding”); BLM 

Competitive Leases Handbook H-3120-1, Section II.A.1.3 The BLM then assesses whether these 

parcels are open to leasing (eligible and available) and creates a parcel list. BLM Issuance of 

Leases Handbook H-3101-1, Section I.A.1; W. Energy All. v. Zinke, 877 F.3d 1157, 1162 (10th 

Cir. 2017) (describing the lease sale process). If the BLM is preparing an Environmental 

Assessment (“EA”),4 the BLM may, but is not required to, hold a scoping period for the parcel 

list. 43 C.F.R. § 46.305(a)(2). If the BLM is preparing a Determination of NEPA Adequacy 

(“DNA”), the BLM also may, but is not required to, hold a scoping period. See Ex. 1, BLM IM 

                                                 
3 Available online at: https://www.blm.gov/policy/handbooks.  

4 Although the BLM could also prepare an Environmental Impact Statement if impacts are significant, a 
process which requires a scoping period, see 40 C.F.R. § 1501.7, the BLM rarely does so for oil and gas 

lease sales, therefore this option is not discussed further.  

https://www.blm.gov/policy/handbooks
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2018-0034, at Section III.D. (“If the BLM concludes that a DNA will adequately document that 

existing NEPA analysis is sufficient to support the proposed action and the action is consistent 

with the RMP, no further public comment period is required for the DNA.”). 

  Following the scoping period, the BLM then develops a draft EA and Finding of No 

Significant Impact (“FONSI”) analyzing the impacts of the proposed action or a draft DNA 

assessing compliance of the action with existing NEPA. The BLM is required “to the extent 

practicable, provide for public notification and public involvement when an environmental 

assessment is being prepared.” 43 C.F.R. § 46.305(a). The BLM is not required to provide public 

comment for DNAs. See Ex. 1, BLM IM 2018-034 at Section III.D.   

  Following this, the BLM is, however, required to issue a lease sale notice at least 45 days 

before the lease sale is to occur. 30 U.S.C. § 226(f); 43 C.F.R. § 3120.4-2. The BLM is also 

required to allow for protests of lease parcels. See 43 C.F.R. § 3120.1-3; John Davis Jr., 187 

IBLA 103, 111 (2016) (“We agree that 43 C.F.R. § 3120.1-3 provides for the filling of protests 

in response to a notice of a competitive lease sale[.]”). The BLM is encouraged to resolve 

protests before the lease sale, but does not do so in all cases. BLM Competitive Leases 

Handbook H-3120-1, Section II.G. (“Every effort must be made to decide the protest prior to the 

sale.”). Following the protest period, the BLM will finalize the draft EA/FONSI or DNA, issue a 

signed decision record, and hold the lease sale. 

B. The BLM’s Dismissal of Guardians’ Protest Is Improper. 

  Here, the BLM’s dismissal of Guardians’ protest of the September 7, 2017 oil and gas 

lease sale is improper for four reasons. First, BLM has no basis for its rejection of the protest, 

because neither the BLM’s regulations nor the BLM’s lease sale notice restrict who may protest. 

Second, BLM’s restriction on who may protest is contrary to existing BLM guidance and the 
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agency’s past practices. Third, in its protest of the September 2017 lease sale, Guardians raises 

new issues not raised by any other protestor of the September sale or commenter during the RMP 

process. Finally, allowing BLM to restrict who may protest coupled with the effects of BLM IM 

2018-034 could eliminate any public participation opportunities for federal oil and gas lease 

sales contrary to the purposes of NEPA and FLPMA. 

i. The BLM Has No Basis for Rejecting Guardians’ Protest Because Neither the 

BLM’s Regulations Nor the BLM’s Lease Sale Notice Restrict Who May 

Protest.  

 

  To start, the BLM has no basis to reject Guardians’ protest because neither the BLM’s 

regulations nor the BLM’s lease sale notice restrict who may protest. BLM’s regulations 

regarding competitive oil and gas lease sales are found at 43 C.F.R. Part 3120. Only one section 

addresses protests. 43 C.F.R. § 3120.1-3, titled “Protests and Appeals,” provides: 

No action pursuant to the regulations in this subpart shall be suspended under § 

4.21(a) of this title due to an appeal from a decision by the authorized officer to 

hold a lease sale. The authorized officer may suspend the offering of a specific 

parcel while considering a protest or appeal against its inclusion in a Notice of 

Competitive Lease Sale. Only the Assistant Secretary for Land and Minerals 

Management may suspend a lease sale for good and just cause after reviewing the 

reason(s) for an appeal. 

 

  43 C.F.R. § 3120.1-3. Although this regulation is limited, nothing in it restricts who may 

protest. See id. Thus, the BLM cannot arbitrarily add in additional criteria limiting this provision 

without amending its regulations through the proper channels.   

  Additionally, although the lease sale notice for the September 7, 2017 sale provides some 

additional restrictions5 regarding what form the protest must take, the lease sale notice also does 

                                                 
5 According to the September 7, 2017 Notice of Competitive Lease Sale, a protesting party must: 1) 

submit a protest by a date certain, 2) include a statement of reasons, 3) state the interest of the protesting 

party, 4) file the protest via mail or fax, 5) disclose whether the protesting party represents other groups 
on the protest, 6) provide the name and address of the protesting party, and 7) reference the lease parcel 

serial numbers. AR000504 at BLM-Sept2017LS-008845. 
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not restrict who may protest. See AR000504 at BLM-Sept2017LS-008845. Indeed, the language 

in the notice implies the opposite—that any interested party has a right to protest. For example, 

under the question: “May I protest BLM’s Decision to offer the lands in this notice for lease?,” 

BLM states, “Yes, under regulation Title 43 CFR 3120.1-3, you may protest the inclusion of a 

parcel listed in this sale notice.” AR000504 at BLM-Sept2017LS-008845. Because neither 43 

C.F.R. § 3120.1-3 nor the lease notice restricts who may protest, BLM’s attempts to restrict who 

may protest are without any support. 

ii. The BLM’s Handbook on Oil and Gas Adjudication and the Agency’s Past 

Practices Confirm that Protests Are Open to All. 

 

  The BLM’s Oil and Gas Adjudication Handbook and the agency’s past practices further 

confirm that protests are open to all. The handbook plainly provides, “[p]rotests may be 

submitted by anyone to any BLM office, although it is preferable to present them to an office 

having jurisdiction over the proposal.” BLM Oil and Gas Adjudication Handbook 3100-1, 

Section II.A (emphasis added).  

  Perhaps more importantly, the New Mexico BLM consistently responds to protests on the 

merits from entities who have not commented on the underlying NEPA documents or during the 

scoping period. For example, on October 23, 2015, the New Mexico BLM issued a decision 

denying protests of the October 22, 2014 oil and gas lease sale. Exhibit 3, BLM, Decision 

Protests Denied: October 22, 2014, Oil and Gas Lease Sale (Oct. 23, 2015).6 The BLM had 

received 114 individual protest letters, two protest letters from nonprofits, and a protest petition 

signed by 64 individuals. Id. at 1. The BLM noted that “[t]he 30-day comment period of the EA 

                                                 
6 Also available online on the New Mexico BLM’s website under “Protests,” “Protest Response,” 
“Individual Protests Combined,” 

https://www.nm.blm.gov/oilGas/leasing/leaseSales/2014/october2014/october2014LeaseSalePage.html.  

https://www.nm.blm.gov/oilGas/leasing/leaseSales/2014/october2014/october2014LeaseSalePage.html
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and unsigned Finding of No Significant Impact (FONSI), commenced on May 1, 2014. Many of 

the protestors provided comments to the BLM during this period.” Id. at 2 (emphasis added). The 

BLM then went on to address the merits of the protests. Id. at 2–17. Clearly, many but not all of 

the protestors had provided comments on the underlying EA. Yet, despite this, BLM addressed 

their protest on the merits. 

  The facts in New Mexico Wilderness Alliance, 186 IBLA 183 (2015), further support the 

conclusion that BLM oil and gas lease sale protests are open to all regardless of who has 

commented at previous stages. There, the New Mexico Wilderness Alliance argued that BLM 

violated NEPA’s public participation requirements where it failed to hold a public comment 

period on an EA revised after the protest period. Id. at 196. Although the IBLA ultimately 

rejected their claim, the IBLA first examined the sufficiency of the available public comment 

periods noting that even though “[a]ppellants declined to engage until the protest phase[,]” 

“BLM gave careful consideration and responded to each of appellants’ protest comments.” Id. at 

197. The IBLA found it particularly persuasive that BLM even “amended the EA to include a 

supplemental discussion of potential impacts of hydraulic fracturing wells on the subject leases . 

. . as requested by appellants [in their protest].” Id. Clearly, BLM has addressed protests on the 

merits from individuals who have not commented at the draft EA stage in the past and even has 

the ability to amend the EA after the protest stage. Consequently, here, without an amendment to 

its regulations or revisions to its lease sale notices, the BLM cannot arbitrarily limit public 

participation at the protest stage. 

  Indeed, the BLM itself has admitted that where it does not specifically restrict who may 

protest in the lease sale notice, it cannot impose additional requirements after the fact. On April 

26, 2017, in a decision regarding Guardians’ protest of the September 1, 2016 lease sale, the 
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New Mexico BLM stated, “[t]he BLM’s regulations addressing protests of competitive oil and 

gas lease sales (at 43 CFR § 3210.1-3) do not describe any limitations as to who may protest 

inclusions of lands in a Sale Notice.” Exhibit 4, BLM, Decision, September 1, 2016 Oil & Gas 

Lease Sale Protest of 36 Parcels, Protest Denied, All Protested Parcels Will Be Issued 3 (Apr. 

26, 2017).7 The BLM then went on muse about the sufficiency of Guardians’ protest under IBLA 

standing requirements before concluding: “Nonetheless, given the BLM’s directions to the public 

in the Sale Notice regarding submittal of protests, and the lack of specific agency guidance for 

adjudicating when an individual or group may have standing to protest lease parcels, the BLM 

has decided to answer the specific arguments made by WEG [Guardians].” Id. at 3. 

  Here, the BLM is attempting to institute unarticulated restrictions similar to those which 

it rejected as arbitrary in its April 26, 2016 protest response. Indeed, BLM cites Western 

Watersheds Project, 188 IBLA 234 (2016), to support its conclusion that “a party may raise only 

those issues it raised in prior participation or issues that arose after the close of the opportunity 

for such participation.” AR000691 at BLM-Sept2017LS-010130. But, BLM failed to provide 

notice of these requirements in either the BLM’s regulations or the lease sale notice. See 

generally AR000504. And, even if it had, this case is inapposite because it involved new 

arguments raised at the IBLA stage, not arguments raised before the close of public participation.  

  There, Western Watersheds Project challenged a vegetation treatment decision made by 

an Idaho BLM field office. Western Watersheds Project, 188 IBLA at 236. The BLM held a 

scoping period and a comment period on the draft EA; Western Watersheds commented at both 

stages. Id. No protest period occurred. See generally id. BLM ultimately approved the project, 

                                                 
7 Also available online on the New Mexico BLM’s website at: https://bit.ly/2v81crm. NOTE: where the 

BLM’s webpage citations are prohibitively long, we provide an abbreviated web link. 

https://bit.ly/2v81crm
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and Western Watersheds appealed to the IBLA, raising a wide range of arguments. Id. at 236. In 

response, BLM argued that the language in 43 C.F.R. § 4.4108 barred some of Western 

Watersheds’ arguments. Id. at 248, n.94. The IBLA agreed and found that Western Watersheds 

raised two issues on appeal that it had not raised below. Id. at 248. The Board noted that “[w]hen 

BLM provides an opportunity for participation in its decision-making process, a party to the case 

may raise on appeal only those issues it raised in its prior participation or issues that arose after 

the close of the opportunity for such participation.” Id. (citing 43 C.F.R. § 4.410(c)). 

  The decision in Western Watersheds Project is inapplicable for two reasons. First, the 

decision did not occur within the context of an oil and gas lease sale or otherwise involve the 

unique situation presented by a protest period. Second, the case involved arguments raised by 

Western Watersheds in its Statement of Reasons after the close of the decision process and all 

public comment periods. Here, the BLM’s Oil and Gas Adjudication Handbook makes clear that 

a protest period occurs before the agency has issued a final decision: “[a] protest is distinguished 

from an appeal in that it is generally presented before a final decision has been made. Appeals 

are received after a final decision.” Id.; see also 43 C.F.R. § 4.450-2 (“[A]ny objection raised by 

any person to any action proposed to be taken in any proceeding before the Bureau will be 

deemed to be a protest[.]”) (emphasis added). Thus, the protest period occurs before the public 

comment period has closed. Applying this here, Guardians clearly did not raise any issues after 

the close of the public comment period. 

                                                 
8 43 C.F.R. § 4.410(c) provides in full:  

(c) Where the Bureau or Office provided an opportunity for participation in its 

decisionmaking process, a party to the case, as set forth in paragraph (a) of this section, 

may raise on appeal only those issues: 

(1) Raised by the party in its prior participation; or 

(2) That arose after the close of the opportunity for such participation. 
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  This argument is further supported the fact that BLM can still change the draft EA even 

after the document has been noticed for the protest period. See AR000370 at BLM-Sept2017LS-

003957 (disclosing emails between BLM staffers that state “I’m working on posting the EA to 

the web this week for the 30-day comment period. If you see anything glaring, please let me 

know so we can correct immediately. Otherwise, we can make changes in the 2nd version of the 

EA that we post for a 30-day protest period.”) (emphasis added). Indeed, it frequently takes 

months after the protest period has ended for the BLM to issue a final decision record. See, e.g., 

BLM, ePlanning Page for DOI-BLM-NM-0040-2017-0064-EA (June 7, 2018 OFO Competitive 

Oil & Gas Lease Sale), https://bit.ly/2vCJdc2, (last visited Aug. 3, 2018) (denoting a protest 

release date of April 23, 2018 and signed decision record issue date of June 21, 2018).  

  In addition, the purpose behind 43 C.F.R. § 4.410 supports the conclusion that this 

regulation only applies to arguments raised on appeal and not those raised before the close of the 

public participation period. The IBLA has held:  

[W]e have recognized that under 43 C.F.R. § 4.410(c), a party to the case may 

raise on appeal only issues the party raised in its earlier participation in BLM’s 

decisionmaking process or those which have arisen since the close of the 

comment period. . . . The rational for the approach taken in these cases is that 

generally it is best to allow the initial decisionmaker to confront objections to 

proposed actions to limit the Board’s review to appeals of decisions addressing 

those objections[.]  

 

  Great Basin Resource Watch, 185 IBLA 1, 14 (2014) (internal citations omitted). Here, 

because BLM may amend the EA or DNA at issue, the agency has an opportunity to confront 

any issues raised in the protest period. Thus, 43 C.F.R. § 4.410(c) does not apply here. 

  Finally, even if the IBLA finds that the public participation period had somehow closed 

before the protest period, there is no doubt the BLM could have anticipated the issues Guardians 

raised in its protest, thereby triggering the exception in Department of Transportation v. Public 

https://bit.ly/2vCJdc2
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Citizen, 541 U.S. 752, 765 (2008), the other case used by BLM for support. There, the court had 

found that where “an EA’s or an EIS’ flaws might be so obvious[, ] there is no need for a 

commentator to point them out specifically in order to preserve its ability to challenge a 

proposed action.” Id.  

  Here, Guardians has consistently commented on oil and gas lease sales in New Mexico, 

including lease sales within the Carlsbad and Roswell Field Offices of southeastern New 

Mexico. For example, on May 20, 2016, Guardians submitted a protest of the July9 2016 lease 

sale with parcels in southeastern New Mexico. Exhibit 5, Guardians, Protest of the July 2016 

Competitive Oil and Gas Lease Sale (May 20, 2016).10 This protest detailed concerns about the 

impacts to climate from oil and gas leasing—issues directly similar to those raised in Guardians’ 

protest of the September 2017 sale. Compare Ex. 5 with AR000534. As noted above, the BLM 

responded to this protest on the merits in a decision issued on April 26, 2017, stating “[t]he 

BLM’s regulations addressing protests of competitive oil and gas lease sales (at 43 CFR § 

3120.1-3) do not describe any limitations as to who may protest inclusions of lands in a Sale 

Notice.” Ex. 4. Additionally, in the eight months it took BLM to issue the protest decision on the 

September 2017 lease sale, Guardians submitted both comments and a protest on the New 

Mexico BLM’s December 2017 lease sale articulating similar concerns. See Exhibit 6, 

Guardians’ August 7, 2017 Comments on the Draft EA for the December 2017 lease sale; 

Exhibit 7, Guardians’ October 6, 2017 Protest of the December 2017 lease sale. Thus, any flaws 

in BLM’s EA failing to respond to Guardians’ protest are so obvious such that BLM was 

required to address them on the merits at the protest stage.  

                                                 
9 The BLM ultimately postponed the July sale until September 2016. See Ex. 4 at 1. 

10 Guardians’ May 20, 2016 protest is also available on the BLM’s website at: 

https://www.nm.blm.gov/oilGas/leasing/leaseSales/2016/july2016/WildEarth_Guardians.pdf.  

https://www.nm.blm.gov/oilGas/leasing/leaseSales/2016/july2016/WildEarth_Guardians.pdf
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  In sum, not only do BLM’s regulations and lease sale notice fail to provide any support 

for BLM’s denial of Guardians’ protest, but BLM’s existing guidance and past practices dealing 

with such issues also fail to support BLM’s arbitrary decision. Thus, BLM’s decision to deny 

Guardians’ protest is in clear error. See New Mexico Wilderness All., 186 IBLA at 185. 

iii. Guardians’ Protest Raises Issues Not Raised in Comments on the September 

2017 Lease Sale or Comments on the Underlying RMPs. 

 

  Although BLM should have been aware of Guardians’ concerns, there is no doubt that 

Guardians’ protest raised important issues not fully considered by the BLM during its scoping 

comment period or the comment period on the EA. At the scoping period, the BLM received 

comments from the New Mexico Wilderness Alliance (“NMWA”) and the Wilderness Society 

(“TWS”) regarding wilderness designations and Waste Control Specialists expressing concerns 

about the lease sale interfering with its surface operations. AR000694 at BLM-Sept2017LS-

010235. During the draft EA comment period, NMWA and TWS submitted similar comments 

expressing concerns about wilderness designations. Id. at BLM-Sept2017LS-010236. The BLM 

did not receive comments raising climate concerns. See generally id. 

  If BLM had considered Guardians comments on the merits, the draft EA very likely 

would have been different. Specifically, although the BLM did include a section in its draft EA 

on climate issues and estimated the direct greenhouse gas emissions from the lease sale, the 

BLM failed to estimate the downstream (indirect) greenhouse gas emissions that will result from 

combustion of the oil and gas produced from the lease parcels. See id. at BLM-Sept2017LS-

010279. Guardians raised this issue in its protest. AR000694 at BLM-Sept2017LS-009535.  

  This issue is important. Just recently, a federal district court in New Mexico recently 

found the BLM’s failure to estimate downstream greenhouse gas emissions for lease parcels on 

the San Juan National Forest in northern New Mexico was arbitrary. Exhibit 8, San Juan Citizens 
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All. v. U.S. Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at *11 

(D.N.M. June 14, 2018). Although this Board is not determining the sufficiency of the BLM’s 

underlying NEPA analysis, this fact demonstrates that had the BLM not arbitrarily denied 

Guardians’ protest for an alleged public participation issue, the BLM would have gained 

valuable feedback on its lease sale proposal. 

  Finally, there is no doubt that the underlying Resource Management Plans (“RMPs”) for 

the lease sale, the Carlsbad and Roswell RMPs, also do not address the issues raised by 

Guardians. First, BLM approved the “current” Carlsbad RMP in 1988. See generally BLM, 

Carlsbad Approved RMP (1988).11 This was well before our current scientific understanding of 

climate change and the significance of greenhouse gas emissions had been established.12  

Accordingly, the RMP analysis does not include any discussion or assessment of climate change 

or greenhouse gas emissions. Second, although the BLM amended the RMP in 1997, this 

amendment also failed to include a discussion of the climate impacts from oil and gas leasing. 

See generally BLM, Carlsbad RMP Amendment and Record of Decision (1997).13 And, although 

the BLM just released a revised draft RMP and DEIS, the document is not yet finalized. See 

BLM Invites Public to Comment on Draft Southeastern New Mexico Management Plan, 

https://www.blm.gov/node/17337 (last visited Aug., 7, 2018).  

                                                 
11 Available online at: https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928.  

12 See Spencer Weart, The Discovery of Global Warming, Scientific American, Aug. 17, 2012, 

https://www.scientificamerican.com/article/discovery-of-global-warming/ (detailing the history of the 

science behind climate change including the scientific consensus reached by the Intergovernmental Panel 

on Climate Change in 2001). 

13 Also available online at: https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928. 

https://www.blm.gov/node/17337
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928
https://www.scientificamerican.com/article/discovery-of-global-warming/
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=90928
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  The Roswell RMP presents a similar situation. The BLM approved the RMP in 1997, and 

a search of the document demonstrates that it does not contain any analysis of the impacts from 

climate change from oil and gas leasing. See generally BLM, Roswell RMP (1997).14 Based on 

this, it is impossible for BLM’s statement that “Guardians only raised issues that were previously 

considered or analyzed during the NEPA analysis and decision-making process for leasing or the 

Carlsbad and Roswell Field Office Resource Management Plans,” to be true. See AR000691 at 

BLM-Sept2017LS-010131. Thus, Guardians raised important issues not considered by the BLM. 

iv. Public Policy Supports the Conclusion that Protest Are Open to All. 

 

  Provisions in both NEPA and FLPMA also support the conclusion that BLM should 

accept protests from any party. Yet, because of new BLM guidance limiting opportunities to 

comment during oil and gas lease sales, if the Board agrees with BLM’s reasoning, the public 

may be barred from all opportunities to comment contrary to NEPA and FLPMA. 

  The U.S. Supreme Court has stated that NEPA “guarantees [] relevant information will 

be made available to the larger [public] audience that [they] may also play a role in both the 

decision-making process and the implementation of that decision.” Robertson v. Methow Valley 

Citizens Council, 490 U.S. 332, 349 (1989). NEPA regulations from the Council on 

Environmental Quality (“CEQ”) echo this provision. “Federal agencies shall to the fullest extent 

possible . . . encourage and facilitate public involvement in decisions which affect the quality of 

the human environment.” 40 C.F.R. § 1500.2 (emphasis added); see also 43 C.F.R. § 46.305 

(“The [BLM] must, to the extent practicable, provide for public notification and public 

involvement when an environmental assessment is being prepared.”).  

                                                 
14 Available online at: https://eplanning.blm.gov/epl-front-

office/projects/lup/72492/96612/116668/PDO_-_RFO_-_1997_-_Roswell_RMP_and_ROD.pdf.  

https://eplanning.blm.gov/epl-front-office/projects/lup/72492/96612/116668/PDO_-_RFO_-_1997_-_Roswell_RMP_and_ROD.pdf
https://eplanning.blm.gov/epl-front-office/projects/lup/72492/96612/116668/PDO_-_RFO_-_1997_-_Roswell_RMP_and_ROD.pdf
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  Similarly, FLPMA provides: 

In exercising his authorities under this Act, the Secretary, by regulation, shall 

establish procedures . . . to give the Federal, State, and local governments and the 

public adequate notice and an opportunity to comment upon the formulation of 

standards and criteria for, and to participate in, the preparation and execution of 

plans and programs for, and the management of, the public lands.  

 

  43 U.S.C. § 1739(e). Thus, under FLPMA, the BLM must involve the public in the 

“actual management of public lands.” See Donald K. Majors, 123 IBLA 142, 147 (1992). 

  As noted above, recent national policy guidance from the Washington Office of the BLM 

has directed BLM to curtail public comment opportunities during the oil and gas leasing process. 

Compare Ex. 1, BLM IM 2018-034 at Section III.B.5, Section III.D, and Section IV.B with Ex. 

9, BLM IM-2010-117 at Section III.C.7, Section III.D, and Section III.H (changing mandatory 

public involvement to discretionary, requiring the use of DNAs with no public comment period 

if the underlying NEPA is sufficient, and reducing the protest period comment period from 30 

days to 10 days respectively). BLM released this new guidance on January 31, 2018. Id. The 

agency’s recent lease sales have instituted its requirements. For example, for the September 2018 

sale with parcels in southeastern New Mexico, the BLM eliminated its customary comment 

period on the draft EA comment and instead held only a scoping period and a protest period. See 

Exhibit 10, BLM, Updated 2018 Lease Sale Schedule. As a result, under this new policy, if a 

party misses the initial scoping period, the only additional opportunity for comment is the protest 

period. But, should the IBLA approve of BLM’s reasoning here, a party who misses the 15-day 

scoping period will not be able to protest.  

  Furthermore, the BLM could potentially also eliminate the scoping period. Nothing in the 

BLM’s regulations require it, and the New Mexico BLM has eliminated the scoping period in the 

past. See Ex. 10 (omitting a scoping period for the December 2017, March 2018, and June 2018 
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lease sales). Thus, if the BLM’s attempts at restricting public comment at the protest stage go 

into effect, there could effectively be no public participation opportunities for oil and gas lease 

sales. Such an approach would undoubtedly violate the spirit of NEPA and FLPMA and the spirit 

of our public lands. Thus, this Board should reject BLM’s attempts to suppress public 

participation in accordance with the intent of NEPA and FLPMA. 

IV.  CONCLUSION 

 In sum, BLM wrongfully dismissed Guardians’ protest for four reasons.  First, neither 

BLM’s regulations on protesting nor BLM’s notice of competitive lease sale delineate who may 

protest. Second, BLM’s existing guidance and past practices support the conclusion that any 

party may protest. Third, Guardians’ protest raises important issues not raised by other parties 

and that must be considered on the merits. Fourth, BLM’s dismissal is contrary to broad public 

participation goals set out under NEPA and FLPMA, and any ruling from the IBLA limiting such 

participation may result in no opportunities to participate for future oil and gas lease sales. As a 

result, Guardians respectfully requests that the IBLA set aside and remand the BLM’s decision to 

dismiss Guardians’ protest of the September 7, 2017 oil and gas lease sale. 

 

Respectfully submitted this 8th day of August 2018, 
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