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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 

BOARD OF LAND APPEALS 
 

          )       
WILDEARTH GUARDIANS,      )   IBLA No. 2018-       

 ) 
Appellant  )  Notice of Appeal and Petition for Stay,  

        )  Normally Pressured Lance Natural Gas 
) Development Project, Record of 
) Decision No. DOI-BLM-WY-D010- 
) 2011-0001-EIS, Sublette County, 
) Wyoming 

                ) 
 

NOTICE OF APPEAL AND PETITION FOR STAY 
 

 Pursuant to 43 C.F.R. §§ 4.21, 4.410, and 3165.4, Appellant WildEarth Guardians 

(“Guardians”) files this Notice of Appeal and Petition for Stay of a decision by U.S. Bureau of 

Land Management (“BLM”) State Director, Mary Jo Rugwell, approving the Normally 

Pressured Lance Natural Gas Development Project (hereafter “NPL Project”). This decision was 

documented in a Record of Decision (“ROD”) signed on August 27, 2018 and numbered DOI-

BLM-WY-D010-2011-0001-EIS.  

 The NPL Project was first proposed in April 2011, but due to the vagaries of oil and gas 

markets, was approved in 2018. The ROD authorizes the development of 3,500 oil and gas wells 

over a 10-year period in Sublette County, Wyoming, including lands within the Rock Springs 

and Pinedale Field Offices. The ROD also authorizes associated well pads, access roads, 

pipelines, regional gathering facilities, and other ancillary facilities. The total life of the project is 

projected to be 40 years. The ROD adopts BLM’s preferred alternative, as based on information 

and analysis presented in a Final Environmental Impact Statement (“FEIS”) issued by BLM on 

June 22, 2018. 
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 The NPL Project will lead to massive amount of new industrial development in an area 

that has, shockingly, been designated under the federal Clean Air Act as nonattainment due to 

violations of National Ambient Air Quality Standards (“NAAQS”) for ground-level ozone, the 

key ingredient of smog. Ozone is a poisonous gas that even at very low concentrations can 

trigger asthma attacks, worsen respiratory conditions, irritate the respiratory system, and even 

scar lung tissue.1 The region’s ozone problem has been fueled by oil and gas development, 

including in areas within and adjacent to the NPL Project area, such as the Jonah Infill Drilling 

Project Area and the Pinedale Anticline Project Area. As the BLM explains, emissions in the 

region are “dominated by oil and gas development sources.” FEIS at 3-13.  

 The FEIS discloses the NPL Project will exacerbate this air pollution problem by 

releasing large amounts of ozone-forming pollutants, including volatile organic compounds 

(“VOCs”) and nitrogen oxides (“NOx”). This air pollution will occur in a region that is normally 

noted for its iconic western beauty, including its wide-open sagebrush steppe and nearby 

mountain ranges such as Wyoming’s Wind River Range. This is a region that should not be 

noted for its urban-like smog pollution.  

 A stay of Ms. Rugwell’s ROD is justified and necessary in this case given the BLM’s 

blatant disregard of applicable state and federal clean air requirements. Namely, the BLM flouted 

substantive requirements prohibiting federal actions in designated nonattainment areas that do 

not conform to Clean Air Act implementation plans, otherwise known as “General Conformity” 

                                                
1 In adopting the most recent NAAQS for ground-level ozone in 2015, the U.S. Environmental 
Protection Agency indicated that adoption of the standards would provide “increased protection 
for children, older adults, and people with asthma or other lung diseases, and other at-risk 
populations against an array of adverse health effects that include reduced lung function, 
increased respiratory symptoms and pulmonary inflammation; effects that contribute to 
emergency department visits or hospital admissions; and mortality.” 80 Fed. Reg. 65,292, 65,294 
(Oct. 26, 2015). 
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requirements. In taking action to approve the NPL Project, the BLM refused to comply with 

General Conformity requirements, clearly violating both state and federal air quality laws and 

regulations. This violation poses irreparable harm to public health and welfare, to enjoyment of 

public lands in the region, and to the natural backdrop. 

 Oil and gas development authorized under the ROD is imminent. Jonah Energy, the 

company that requested the BLM approve the NPL Project, has indicated it is “weeks away” 

from drilling. Exhibit 1, McKim, Cooper, “Normally Pressured Lance Project Just Weeks Away 

From Drilling,” Wyoming Public Media (Aug. 30, 2018), 

http://www.wyomingpublicmedia.org/post/normally-pressured-lance-project-just-weeks-away-

drilling#stream/0 (last visited Sept. 26, 2018). Even prior to the issuance of the ROD, Jonah 

Energy has been actively drilling in the NPL Project area. 

 The BLM’s failure to comply with state and federal clean air requirements means that as 

development of the NPL Project proceeds, air pollution will be irreversibly released at levels that 

are illegal and that are inconsistent with the protection of public health and welfare.   

 On the balance, approval of the NPL Project poses tremendous harms, yet a stay would 

pose no harm to the BLM. To this end, a stay would protect the public interest, maintaining the 

status quo while ensuring full compliance with applicable law and regulation. For the following 

reasons, we request the Interior Board of Land Appeals (“IBLA”) grant a stay of implementation 

of the NPL Project ROD. 

 
I. APPELLANT IS AN ADVERSELY AFFECTED PARTY 

 
 To be granted a stay, Guardians must first demonstrate that it can maintain an appeal. To 

maintain an appeal, an appellant must (1) be a party to the case; and (2) be adversely affected by 

the decision being appealed. 43 C.F.R. § 4.410(a); National Wildlife Federation v. BLM, 129 
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IBLA 124, 125 (1994). 

 Guardians is a registered non-profit corporation whose purpose is the conservation of 

natural resources. With more than 100,000 members and supporters primarily in the western 

United States, including more than 100 in the State of Wyoming, Guardians’ mission is to 

protect and restore the wildlife, wild places, wild rivers, and health of the American West. See 

Guardians, Statement of Organizational Mission, https://wildearthguardians.org/about-

us/mission-vision-history/ (last visited Sept. 26, 2018). Guardians is headquartered in Santa Fe, 

New Mexico, but has offices in Denver, Colorado, Missoula, Montana, Portland, Oregon, and 

staff working in several other western states. Through its Climate and Energy Program, 

Guardians works to safeguard the climate and communities of the American West. Guardians is 

a party to this case who is adversely affected. 

A. Guardians is a Party. 

 To be a party to the case, a person or group must have actively participated in the 

decision-making process regarding the subject matter of the appeal. See 43 C.F.R. § 4.410(b). 

Here, Guardians submitted formal comments on the Draft EIS for the NPL Project in August of 

2017. These comments are attached as Exhibit 2. The issues presented in this Notice of Appeal 

and Petition for Stay were raised with reasonable specificity in this comment letter. 

B. Guardians is Adversely Affected. 

 To demonstrate that it will “be adversely affected by the decision being appealed,” a 

party must demonstrate a legally cognizable “interest” and that the decision appealed has caused 

or is substantially likely to cause injury to that interest. Glenn Grenke v. BLM, 122 IBLA 123, 

128 (1992); 43 C.F.R. § 4.410(d). This requisite “interest” can be established by cultural, 

recreational, or aesthetic uses as well as enjoyment of the public lands. Southern Utah 
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Wilderness Alliance, 127 IBLA 325, 326 (1993); Animal Protection Institute of America, 117 

IBLA 208, 210 (1990). The IBLA does not require a showing that an injury has actually 

occurred. Rather, a colorable allegation of injury suffices. Powder River Basin Resource 

Council, 124 IBLA 83, 89 (1992). 

 Moreover, it is not necessary for parties to show that they have actually set foot on the 

impacted lands to establish use or enjoyment for purpose of demonstrating adverse effects. 

Rather, “one may also establish he or she is adversely affected by setting forth interests in 

resources or in other land or its resources affected by a decision and showing how the decision 

has caused or is substantially likely to cause injury to those interests.” The Coalition of 

Concerned National Park Retirees, 165 IBLA 79, 84 (2005).  

 Attached as Exhibit 3 is the Declaration of Jeremy Nichols. It demonstrates he is a 

member and employee of Guardians. See Exhibit 3 at ¶¶ 2-3. It also shows he personally 

regularly uses and enjoys public lands in the area that will be impacted by the NPL Project for 

recreational enjoyment purposes, and that he intends to return to the area for enjoyment. See id. 

at ¶¶ 6-8. He has observed oil and gas development in the NPL Project area, which has 

diminished his recreational enjoyment of public lands. See id. at ¶ 9-11. His declaration 

establishes that the BLM’s decision to approve the NPL Project will irreparably adversely affect 

his recreational interests, which are legally cognizable, in these areas through increased 

industrialization of public lands which will lead to more extensive, intensive, and offensive 

sights, sounds, and smells. See id. at ¶¶ 14-17. His declaration establishes that a favorable ruling 

in this appeal would remedy his diminished enjoyment of public lands in the area that will result 

from the oil and gas development. See id. at ¶ 18-19. Jeremy Nichols’ Declaration also 

establishes that the BLM’s decision adversely affects WildEarth Guardians. 



6 

II. REQUEST FOR STAY 

 Guardians requests the IBLA grant a stay of the BLM’s ROD for the NPL Project. In 

accordance with 43 C.F.R. § 3165.4(c)(1)–(4) we show below that: 1) the relative harms to 

Guardians favors a stay; 2) Guardians is likely to succeed on the merits; 3) Guardians is likely to 

suffer immediate and irreparable harm if the stay is not granted; and 4) the granting of a stay is 

within the public interest. We begin by addressing the likelihood of success on the merits: 

A. Guardians is Likely to Succeed on the Merits. 

 The BLM’s approval of the NPL Project should be overturned by the IBLA because the 

BLM fails to ensure the NPL Project will comply with the Clean Air Act and state and federal 

regulations thereunder. 

i. The BLM’s Approval of the NPL Project Violates the Clean Air Act. 

 BLM’s approval of the NPL Project violates the Clean Air Act in two respects. First, 

BLM fails to demonstrate that the project will not “increase the frequency or severity of any 

existing [air quality] violation of any [air quality] standard in any area,” as mandated by the 

Clean Air Act’s “General Conformity” requirements. 42 U.S.C. § 7506(c)(1). BLM’s completed 

analysis concluded that emissions would exceed de minimis levels, yet the agency failed to 

identify and disclose concrete mitigation measures and an implementation schedule to reduce 

emissions below these levels. Second, the agency’s conformity analysis was fatally flawed 

because it unlawfully expanded an exemption for stationary sources permitted under the New 

Source Review (“NSR”) program, an exemption which has significant implications for the final 

conformity determination. 

 Under the Clean Air Act, federal agency actions must comply with State Implementation 

Plans (“SIPs”) developed to maintain National Ambient Air Quality Standards (“NAAQS”). 42 
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U.S.C. § 7506(c)(1) (“No department, agency, or instrumentality of the Federal Government 

shall engage in, support in any way or provide financial assistance for, license or permit, or 

approve, any activity which does not conform to a [] [state] implementation plan[.]”). 

Specifically, federal agency actions must not 1) “cause or contribute to any new violation of any 

[air quality] standard,” 2) “increase the frequency or severity of any existing violation of any 

standard in any area,” 3) or “delay timely attainment of any standard or any required interim 

emission reductions or other milestones in any area.” Id. § 7506(c)(1)(B). 

 To implement this provision of the Clean Air Act, the U.S. Environmental Protection 

Agency (“EPA”) promulgated regulations under 40 C.F.R. §§ 93.150-165. The Wyoming 

Department of Environmental Quality (“WDEQ”) restated these federal regulations in its own 

rules, promulgating them under Chapter 8, Section 3 of Wyoming Air Quality Standards and 

Regulations (“WAQSR”). See 020-0002-008 Wyo. Code R. § 3. WDEQ’s rules were ultimately 

incorporated by the EPA into the Wyoming SIP by regulatory action taken in 2013. See 78 Fed. 

Reg. 49,685 (Aug. 15, 2013). 

 “The assurance of conformity . . . shall be an affirmative responsibility of the head of 

such . . . agency.” 42 U.S.C. § 7506(c)(1). “A Federal agency must make a determination that a 

Federal action conforms to the applicable implementation plan in accordance with the 

requirements of this subpart before the action is taken.” 40 C.F.R. § 93.150(b) (emphasis added). 

A federal agency action is defined as “any activity engaged in by a department, agency, or 

instrumentality of the Federal government, or any activity that a department, agency or 

instrumentality of the Federal government supports in any way, provides financial assistance for, 

licenses, permits, or approves, other than activities related to transportation plans, programs, and 
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projects developed, funded, or approved under title 23 U.S.C. or the Federal Transit Act ( 49 

U.S.C. 1601 et seq.).” Id. § 93.152. 

 Although the conformity regulations do not require an agency to conduct a conformity 

analysis in conjunction with a National Environmental Policy Act (“NEPA”) analysis, 40 C.F.R. 

§ 93.156(b), when EPA issued its revised conformity regulations in 1993, the agency explained 

it, “expect[ed] the conformity analysis to be coupled with the NEPA analysis [to reduce] undue 

delays.” EPA, Determining Conformity of General Federal Actions to State or Federal 

Implementation Plans, 58 Fed. Reg. 63,214, 63,232 (Nov. 30, 1993); see also BLM, Instruction 

Memorandum No. 2013-025: Guidance for Conducting Air Quality General Conformity 

Determinations (Dec. 4, 2012), https://www.blm.gov/policy/im-2013-025 (last visited Sept. 26, 

2018) (hereinafter “BLM IM 2013-025”) (recommending that a conformity analysis “should be 

conducted before completion of the NEPA analysis to ensure that the project meets all 

regulations.”). NEPA also requires that “[t]o the fullest extent possible, agencies shall prepare 

draft environmental impact statements concurrently with and integrated with environmental 

impact analyses and related surveys and studies required by . . . environmental review laws and 

executive orders.” 40 C.F.R. § 1502.25(a). 

 The EPA has designated the Upper Green River Basin Area of Wyoming as 

nonattainment for the 2008 NAAQS for ground-level ozone. EPA, Air Quality Designations for 

the 2008 Ozone National Ambient Air Quality Standards, 77 Fed. Reg. 30,088, 30,157–158 (May 

21, 2012). As a result, the BLM, a federal agency, is prohibited from undertaking any activity 

this area that does not conform to Wyoming’s SIP. See 40 C.F.R. § 93.150(a); see also WAQSR 

at Wyoming SIP at 020-0002-008 Wyo. Code R. § 3.  
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 To assess conformity, the BLM must analyze whether the proposed activity, here the 

NPL project, has direct and indirect emissions of ozone precursors, namely VOCs or NOx, that 

equal or exceed 100 tons/year. 40 C.F.R. § 93.153(b)(1). Direct emissions are defined as those 

emissions caused or initiated by the Federal action and occur at the same time and place as the 

action and “are reasonably foreseeable.” 40 C.F.R. § 93.152. Indirect emissions are defined as 

those emissions that are caused by the Federal action, but may occur later in time or distance, 

and are reasonably foreseeable, and which the Federal agency can practically control and will 

maintain control over. Id. 

 Notwithstanding these provisions, conformity regulations exempt “[t]he portion of an 

action that includes major or minor new or modified stationary sources that require a permit 

under the new source review (NSR) program (Section 110(a)(2)(c) and Section 173 of the [Clean 

Air] Act) or the [Clean Air Act’s] prevention of significant deterioration program (title I, part C 

of the Act).” Id. § 93.153(d)(1). Wyoming’s regulations regarding conformity directly re-state 

this provision. See 020-0002-008 Wyo. Code R. § 3(c)(iv). Actions which are designated as 

“presumed to conform” through a notice and comment process outlined in 40 C.F.R. § 93.153(f), 

(g), and (h) are also exempt. Although Wyoming BLM has issued a draft “presumed to conform” 

list,2 the agency has not finalized this list. 

 Here, despite these clear requirements, BLM’s conformity analysis3 for the NPL Project 

fails to demonstrate compliance with General Conformity requirements. First, because BLM’s 

                                                
2 See BLM, “Notice of Availability of the BLM Draft Presumed To Conform List of Actions 
Under General Conformity—Upper Green River Basin, Wyoming.” 81 Fed. Reg. 96,033, 
96,033. 
 
3 BLM’s final conformity analysis was included in the Final Environmental Impact Statement as 
Appendix M and the Record of Decision as Appendix B. All of these documents are available on 
BLM’s website at: https://eplanning.blm.gov/epl-front-
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analysis concludes that emissions will be above de minimis levels, BLM is required to outline 

mitigation measures to reduce emissions or deny the project. Unfortunately, the agency’s 

decision allows for development well beyond allowable levels and only includes vague and 

unenforceable promises to restrict emissions at a later, unspecified date. Second, BLM 

drastically expands an exemption for permitted sources under the NSR program, thereby calling 

all of its emissions calculations into question.  

1. BLM Fails to Ensure the NPL Project Will Comply with De 
Minimis Emissions Limits Before Approving the Project. 

 
 Turning to this first issue—ensuring conformity through mitigation measures—

conformity regulations specify that where emissions will exceed de minimis levels, BLM is 

required to 1) identify measures intended to mitigate air quality impacts and 2) describe the 

process for implementation of such measures, “including an implementation schedule containing 

explicit timelines for implementation.” See 40 C.F.R. § 93.160(a). Indeed, “[i]n instances where 

the Federal agency is licensing, permitting or otherwise approving the action of [a] private entity, 

approval by the Federal agency must be conditioned on the other entity meeting the mitigation 

measures set forth in the conformity determination.” Id. § 93.160(d) (emphasis added). 

Mitigation measures must be documented in writing “prior to a positive conformity 

determination.” Id. § 93.160(f). 

 Unfortunately, contrary to these requirements, the final action approved by BLM allows 

for Jonah Energy to drill “as many as 3,500 natural gas wells, associated infrastructure and 

ancillary facilities, resulting in up to 350 wells site-specifically approved per year during the 

approximate 10-year development period.” ROD at 3. This is despite a conclusion in the FEIS 

                                                                                                                                                       
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=7
6405 (last visited Sept. 26, 2018). 
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that “[oil and gas] development in years 2 through 10 [out of 10.4 years total] could exceed the 

[Upper Green River Basin] UGRB ozone marginal nonattainment area annual General 

Conformity de minimis emission limits of 100 tons/year of NOx[.]” FEIS at ES-11. 

 Indeed, according to this same analysis, in order to meet conformity requirements, BLM 

must drastically reduce the number of wells allowed per year down from 350 to 160. FEIS, 

App’x M at M-4 (“The only option available at this time to demonstrate conformity for the NPL 

project is for the BLM to reduce and limit the pace of development in order to not exceed the 

annual de-minimis emissions thresholds for NOx and VOCs . . . . The reduced schedule includes 

drilling up to 160 wells per year and construction of 10 well pads per year.”) (emphasis added). 

Yet, BLM completely fails to explain this requirement in the body of its decision or otherwise 

restrict its decision to approval of 160 wells per year. Instead, BLM includes the vague promise 

that it “will only approve a level of development below the de minimis emissions limits, which 

could result in a level of development less than 350 wells per year[.]” ROD at 14, 21–22. But, 

nothing in the body of BLM’s decision specifically denotes what level of development that will 

be. Although BLM’s decision opines that EPA regulations and updated Wyoming oil and gas 

permitting regulations will “potentially” reduce emissions, no quantification of the emissions 

reductions that will supposedly result from these regulations follows. See ROD at 14. Thus, the 

public is left in the dark as to how BLM will actually reduce emissions below levels required by 

the Clean Air Act. 

 Interestingly, BLM notes that “Jonah Energy will submit annual emissions estimate data 

and emissions reports[.]” Id. at 14, 22. The BLM then plans to “use these annual emissions 

estimates to inform site-specific permitting and appropriate mitigation measures.” Id. But, 

waiting until Jonah Energy has already begun emitting air pollution and then imposing reactive 
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mitigation measures should these levels violate the Clean Air Act cannot and do not serve to 

satisfy General Conformity requirements. See 40 C.F.R. § 93.160(f) (noting that “written 

commitments to mitigation measures must be obtained prior to a positive conformity 

determination”). BLM’s proposal to assess emissions after the approval of its actual decision 

stands in direct contradiction to this requirement.   

 Finally, BLM is required to include “an implementation schedule containing explicit 

timelines for implementation.” Id. § 93.160(a). No such timeline is apparent in either the BLM’s 

decision approving the project or its final conformity determination. In sum, BLM’s approval of 

the NPL Project directly flouts the plain language of the Clean Air Act.  

2. BLM Unlawfully Expands the Exemption for NSR Permits, 
Thereby Undermining Its Entire Conformity Analysis. 

 
 Perhaps more importantly, BLM also unlawfully expands the exemption for stationary 

sources required to receive a NSR permit, thereby undermining its entire analysis. To start, on 

the first page of BLM’s analysis, the agency states “any portion of the project or action that is 

permitted under the State of Wyoming’s New Source Review (NSR) [is] excluded from the 

general conformity analysis per Chapter 8, Section 3 of the WAQSR.” FEIS, App’x M at M-1. 

Not only does this statement run contrary to the plain language of 40 C.F.R. § 93.153(d)(1) and 

the Wyoming SIP, which narrowly exempt “major or minor new or modified stationary sources 

that require a permit,” but it also runs contrary to the EPA’s interpretation of this exemption.  

 In comments4 from the EPA on similar attempts from the Wyoming BLM to broaden the 

NSR exemption, EPA has stated that “[t]he exemption in the general conformity rule covers 

stationary sources that are required under the NSR or PSD programs to obtain a permit,” not any 

                                                
4 The EPA made these comments in the context of Wyoming BLM’s proposed “presumed to 
conform” list. Thus, these comments are directly relevant to the issue at hand. 
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source permitted under Wyoming’s NSR program. Exhibit 4 at 00217 (previously attached as 

Exhibit 16 on page 11 of Guardians’ August 21, 2017 Comments on the Normally Pressured 

Lance Natural Gas Development Project) (emphasis in original).5 EPA then explained it objected 

to BLM’s approach because the agency “[did] not include important qualifiers contained in the 

general conformity rules, and this extends coverage of the exemption beyond that provided in 

those rules.” Id.  

 Here, there is no doubt the BLM is attempting to expand the NSR exemption. First, BLM 

does not cabin the exemption for sources requiring NSR permits. It instead provides that “any 

portion of the project or action that is permitted under the State of Wyoming’s New Source 

Review (NSR) [is] excluded from the general conformity analysis per Chapter 8, Section 3 of the 

WAQSR.” FEIS, App’x M at M-1 (emphasis added). Second, this statement also does not 

differentiate between stationary sources (wells) and non-stationary sources (drill rigs, trucks). 

 BLM’s drastic expansion of the NSR conformity exemption has significant implications 

for NPL project’s conformity analysis. For example, because of it, BLM concludes that “[s]ince 

Jonah Energy has a federally-enforceable drill rig permit (Air Quality Permit CT-8122A2) issued 

by the WDEQ through the New Source Review program, drill rig emissions from the proposed 

action are presumed to conform and were also excluded from the BLM’s Conformity analysis.” 

FEIS, App’x M at M-4. BLM also admits that “[i]n assessing whether the NPL Project emissions 

would be below the de minimis emissions levels for VOCs and NOx, the emissions are 

calculated such that the totals do not include the drill rig sources, which will be permitted by the 

Wyoming DEQ.” See DEIS, App’x L, Air Quality Assessment L-8 (emphasis added).  

                                                
5 The EPA’s letter was obtained from the Wyoming BLM through a Freedom of Information Act 
request.  This request was assigned control number BLM-2017-00355. 
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 But, as EPA has explained, the NSR exemption “should be applicable only to ‘stationary 

sources’ that are required to obtain permits under the programs and [] drill rigs would only 

qualify as a stationary sources if [they are] at the same location for more than 12 consecutive 

months.” Exhibit 4 at 00217 (emphasis added). Thus, drill rigs are not stationary sources subject 

to the NSR exemption. 

 Guardians’ comments on the NPL Project Draft EIS provided a striking visual 

representation of the impact of BLM’s expanded exemption. Table 4-3 includes all emissions 

from the NPL project without any exemptions. See FEIS at 4-21. Table 4-4 demonstrates all 

emissions from the project minus those emissions from BLM’s illegally-expanded exemption.  

See FEIS at 4-22.  These tables demonstrates that BLM’s failure to account for all non-exempt 

sources means the BLM has erroneously concluded that VOC emissions would be below de 

minimis levels and grossly underestimated overall emissions for purposes of General Conformity 

requirements. 

 

Chapter 4 – Environmental Consequences Air Quality 

NPL Natural Gas Development Project EIS Draft EIS 
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associated with the construction (roads, pads, and pipelines), drilling, completion, and production 
phases are included in the spreadsheet tool.  The NPL emissions tool was used as the basis for preparing 
project-specific emission estimates for the selected future year for the near-field and far-field modeling 
analyses.  Table 4-3 presents a summary of total criteria pollutant emissions by year for the Proposed 
Action for all sources and activities for the 10 year development period.  The emissions for Year 10 were 
used in the air quality impact modeling analyses presented below. 

Table 4-3. Total Annual Criteria Pollutant Emissions (tons) for the 
Proposed Action from all Activities for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 91 98 136 2.0 278 40 

2 184 251 329 5.2 656 93 

3 268 328 426 6.8 871 124 

4 360 468 604 9.8 1226 174 

5 433 468 602 9.8 1278 182 

6 509 469 602 9.8 1347 191 

7 585 469 601 9.8 1416 201 

8 658 469 600 9.8 1468 209 

9 735 470 600 9.8 1537 219 

10 808 470 599 9.8 1589 226 

Source:  Appendix L (Air Quality TSD – Section 2.1). 
 

Because the NPL field is located within the UGRB 8-hour ozone nonattainment area, the NPL Project 
must adhere to the provisions of the current nonattainment regulations contained in Chapter 8, Section 
3 of the Wyoming Air Quality Standards and Regulations (WAQSR).  The BLM must demonstrate that 
new actions occurring within the nonattainment area will conform with the Wyoming State 
Implementation Plan (SIP) either through an applicability analysis to demonstrate that the total of direct 
and indirect emissions from the proposed federal action do not exceed the de minimis emission levels 
specified in the General Conformity regulations at 40 CFR 93.153(b) and Chapter 8, Section 3 of the 
WAQSR, or through a conformity determination if approval of the federal action will exceed the de 
minimis emission levels of 100 tons/year of nitrogen oxides (NOx) or volatile organic compounds (VOC), 
the precursor pollutants that form ozone in the atmosphere. 

In assessing whether the NPL Project emissions would be below the de minimis emissions levels for 
VOCs and NOx, the emissions are calculated such that the totals do not include the drill rig and 
production sources which will be permitted by the Wyoming DEQ.  According to the requirements of the 
current nonattainment regulations contained in Chapter 8, Section 3 of the WAQSR, permitted sources 
are excluded from the conformity calculation because they are addressed under the provisions of the 
Clean Air Act’s new source review (NSR) or prevention of significant deterioration (PSD) programs.  
Further, in assessing whether the NPL Project emissions would be below the de minimis emissions levels 
for VOCs and NOx, the annual emissions totals only include emissions from new sources or activities that 
come on-line or take place during each particular year. 

Table 4-4 presents total annual emissions for criteria pollutants, excluding emissions for the drill rigs but 
including emissions for those sources and activities that come on-line or occur each year.  As presented 
in Table 4-4, the emissions for the Proposed Action (350 new wells/year) exceed the de minimis levels 
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for NOx in years 2 through 10.  As a result, and as described in Section 4.2.3.4 (Mitigation Measures), the 
BLM would only approve an annual level of development at or below the de minimis emission levels of 
100 tons/year of NOx, which could result in a level of development less than 350 wells per year.  A 
reduction in annual development could require a longer development period (longer than the proposed 
10 years) to develop the proposed 3,500 wells and associated infrastructure and have other implications 
as described in Section 4.2.3.4 (Mitigation Measures).  Jonah Energy could also demonstrate in the 
future that changes in equipment, technology, or other practices could reduce annual emissions below 
the de minimis emissions levels. 

Table 4-4. Total Annual Criteria Pollutant Emissions (tons) for the Proposed Action 
from all New Non-Permitted Sources and Activities for each Year for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 86.5 52.3 45.0 1.7 277.3 39.6 

2 86.6 110.4 55.3 4.4 552.9 78.9 

3 85.5 139.0 59.8 5.7 682.5 97.6 

4 91.4 194.1 70.7 8.1 966.6 137.0 

5 85.5 192.1 68.4 8.1 933.8 133.4 

6 88.4 193.0 67.8 8.1 950.2 135.2 

7 88.3 192.9 66.8 8.1 950.2 135.2 

8 85.5 191.9 65.5 8.1 933.8 133.4 

9 88.2 192.7 65.1 8.1 950.2 135.2 

10 85.5 191.7 63.9 8.1 933.8 133.4 

Source:  Appendix L (Air Quality TSD – Section 2.1). 

Note:  Red text identifies year in which annual NOx emissions are estimated to exceed the de minimis levels of 100 tons/year. 
 

Figures 4-6 (a)-(f) summarize the criteria pollutant emissions by year for the Proposed Action for each 
major phase of the 10-year development period of the NPL Project. 

The emissions for all pollutants (except VOC) are greatest during the drilling phase of development.  
Drilling activities increase during the first three years of development and level out after that when the 
supporting infrastructure of the field (roads, pads, pipelines, etc.) has been completed and the 
maximum number of wells are being drilled.  This is reflected in the NOx, SO2, and CO emission totals.  
NOx, SO2, and CO emissions are primarily associated with the various engines and other supporting 
equipment that is required for drilling.  This includes drill rig engines, completion engines, and various 
pumps, heaters, and other equipment necessary to bring the well into full production mode. 

VOC emissions are primarily associated with the production phase of the development and are greatest 
when production is at its peak.  The VOC emissions are comprised primarily of fugitive VOCs that are 
released from the wells when production is occurring.  The VOC’s are emitted from various pipes, 
flanges, valves, and tanks that are required to support the production phase of the well, and VOC 
emissions are expected to peak by the tenth year of development when the maximum number of wells 
throughout the field are planned to be in full production mode. 

  

 Similarly, the BLM also states: “in assessing whether the NPL Project emissions would 

be below the de minimis emissions levels for VOCs and NOx, the annual emissions totals only 

include emissions from new sources or activities that come on-line or take place during each 

particular year.” DEIS, Appendix L at L-8. According to federal regulations, conformity 

determinations are not required for “the portion of an action that includes major or minor new or 

modified stationary sources that require a permit under NSR….” 40 C.F.R. 93.153(d)(1) 

(emphasis added). The BLM cannot simply ignore the language of the Clean Air Act to make the 

NPL Project seem palatable. 

 In BLM’s response to comments regarding this issue, the agency provides very little 

additional information. For example, BLM arbitrarily states that  

Based on the BLM’s Draft Conformity Determination (Appendix M) that has 
been reviewed and approved by the Wyoming Department of Environmental 
Quality Air Quality Division (WDEQ-AQD), additional mitigation measures are 
not needed if annual emissions for development activities included in the BLM’s 
conformity analysis remain below the 100 ton/year de minimis threshold. This has 
been demonstrated in the General Conformity Determination and is reflected in 
the BLM’s mitigation measure described in Section 4.2.3.4 (Air Quality – 
Mitigation Measures). 
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  FEIS, App’x P at P-6. But, in this section BLM only includes possible mitigation 

measures which reiterate that it might limit the number of wells developed. See FEIS at 4-53. In 

contrast, as the BLM’s conformity analysis notes, the only option to meet Clean Air Act 

requirements is to actually reduce the permitted number of wells to 160 or less per year. Because 

BLM fails to adopt this or a similar provision, BLM fails to demonstrate that the approved action 

complies with the Clean Air Act. 

B. Guardians Will Suffer Irreparable and Immediate Harm if the Stay is Not 
Granted. 

 
 With the approval of the NPL Project ROD, the BLM is now empowered to immediately 

approve Applications for Permits to Drill (“APDs”) with little to no environmental review or 

opportunity for public notice and comment. This development will irreversibly unleash 

emissions that will contribute to the region’s air pollution, posing harm to area’s air quality. By 

virtue of the air emissions being released without any ability to subsequently extract them from 

the atmosphere and return them to their sources, this pollution will pose irreparable harm.6 

Furthermore, this development will irreversibly alter the natural character of the area’s public 

lands. Because oil and gas development will be occurring in an area that has yet to see such 

intensive industrialization, the impacts will be irreversible.   

 In turn, development of the NPL Project will irreparably harm the interests of Guardians. 

Not only will the irreversible release of air pollution harm Guardians’ interest in protecting clean 

air, public health, and the environment, but the development will lead to the construction of 

roads, well pads, and extensive industrial infrastructure that will irreversibly interfere with the 

enjoyment of public lands in the area by Guardians’ members. The NPL Project area is 

                                                
6 Although the BLM asserts in the FEIS that the air quality impacts of the NPL Project are not 
expected to be “irreversible” (see FEIS at 4-58), this is a nonsensical claim. Once air pollution is 
released, it cannot be returned and its effects cannot be prevented. 
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massive—140,859 acres in total, or 220 square miles. See ROD at 2. The BLM projects more 

than 6,000 acres will be directly altered as a result of the Project. See FEIS at 4-7. What’s more, 

the impacts will be longstanding. The BLM estimates the life of the project will be at least 40 

years, nearly two generations. See FEIS at 4-1. As demonstrated by the declaration of Guardians’ 

member Jeremy Nichols, the development of this massive project will pose immediate and 

irreparable harms to public lands, to air quality, and to environmental health and welfare in the 

area. See Exhibit 3. 

 As the IBLA has noted, the U.S. Supreme Court has held that “[e]nvironmental injury, by 

its nature, can seldom be adequately remedied by money damages and is often permanent or at 

least of long duration, i.e., irreparable.” Order in Southern Utah Wilderness Alliance, IBLA 

2017-75 (March 13, 2017), citing Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 

545 (1987). That principle holds true here, where the NPL Project will create air pollution and 

impact public lands over a long duration, posing injuries that cannot be remedied by money 

damages. 

 The fact that illegal levels of air pollution stand to be released as a result of the NPL 

Project underscores the severity of the irreparable harms threatened by the development. Under 

state and federal General Conformity requirements, the BLM is required to limit air emissions 

resulting from its actions so as to protect air quality. Under the NPL Project ROD, the BLM has 

imposed no limits on air emissions. If the agency were to comply with General Conformity 

requirements, releases of VOCs and NOx would be checked, leading to less air pollution and less 

risk to public health and welfare. The irreparable harms posed by unchecked air pollution stand 

to be much more substantial given that the goal of state and federal General Conformity 

requirements is to limit emissions so as to safeguard health and welfare. 
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  The harms posed by illegal air pollution are underscored by the fact that violations of the 

ozone NAAQS in the region have occurred during the wintertime. As the BLM itself 

acknowledges, “the occurrence of high ‘wintertime’ ozone events [] have been observed in the 

area during the winter months since 2005.” FEIS at 3-13. Indeed, an air quality monitor within 

Sublette County and approximately 15 miles north of the NPL project violated federal air quality 

standards in 2017. Exhibit 5, EPA, Monitor Values Report: Sublette County, WY Ozone (2017), 

https://www.epa.gov/outdoor-air-quality-data/monitor-values-report (last visited Sept. 26, 2018). 

In total, Sublette County experienced 12 ozone exceedance days. Id. 

 Although the NPL Project ROD may not directly authorize APDs, the IBLA has 

consistently acknowledged that programmatic oil and gas decisions, such as the NPL Project 

ROD, provide the basis for approving APDs. In Biodiversity Conservation Alliance, 174 IBLA 1 

(2008), Biodiversity Conservation Alliance, 171 IBLA 218 (2007), William E. Love, 151 IBLA 

309 (2000), Powder River Basin Resource Council, 144 IBLA 319 (1998), Powder River Basin 

Resource Council, 120 IBLA 47, 60–62 (1991), and Southern Utah Wilderness Alliance, 177 

IBLA 284 (2009), the Board has consistently held that programmatic oil and gas decisions are 

reviewable by virtue of their on-the-ground implications. The Board’s reasoning has been that 

“[i]f the RODs in those cases did not themselves approve APDs, each provided a basis for 

approving pending APDs[.]” Southern Utah Wilderness Alliance, 177 IBLA 284, 286 (2009). 

 The immediacy of the harms is underscored by the fact that Jonah Energy indicated to the 

Wyoming news media in late August that it intends to begin drilling under the NPL Project ROD 

within weeks. See Exhibit 1. Given this, it appears that Jonah Energy’s development plans are 

imminent. Furthermore, the company is already actively drilling in the NPL Project area. For 

instance, in April, the company received approval from the BLM to develop 16 new wells in the 
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area. See Exhibit 6, BLM, “Decision Record: DOI-BLM-WY-D010-2018-0145-EA” (Apr. 3, 

2018), https://eplanning.blm.gov/epl-front-

office/projects/nepa/112331/153678/188227/NPL_DR.pdf (last visited Sept. 26, 2018). The 

company also received approval in mid-August from the BLM to develop a well in the area. See 

Exhibit 7, BLM, “Decision Record: DOI-BLM-WY-D010-2018-0240-EA” (Aug. 18, 2018), 

https://eplanning.blm.gov/epl-front-

office/projects/nepa/112721/154491/189157/SOL_Kirk_DR.pdf (last visited Sept. 26, 2018). 

These approvals indicate that Jonah Energy has already committed resources and equipment 

toward developing the NPL Project area. 

 Underscoring the immediacy of the harms is the fact that the BLM is failing to provide 

any notice or opportunity for comment around APD approvals in the NPL project area. While the 

agency approved Jonah Energy’s request for 16 APDs on April 3, 2018, the agency only posted 

notice of its decision and its associated environmental assessment on August 9, 2018, more than 

four months after its approval. See Exhibit 8, BLM ePlanning webpage for DOI-BLM-WY-

D010-2018-0145-EA, https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&projectI

d=112331&dctmId=0b0003e8810cf026 (last visited Sept. 26, 2018) Similarly, while the agency 

approved Jonah Energy’s request for an APD in the area on August 18, 2018, the agency only 

posted notice of its decision and its environmental assessment on August 18, 2018, the same day 

of its approval. See Exhibit 9, BLM ePlanning webpage for DOI-BLM-WY-D010-2018-0240-

EA, https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&projectI

d=112721&dctmId=0b0003e881193a7a (last visited Sept. 26, 2018). 
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 In light of this, it is clear that Guardians will have no chance to comment on or even be 

notified of APD approvals until after they occur. This means that to the extent there will be any 

further APD approvals under the NPL Project ROD, they will effectively be rubberstamped. This 

means that APD approvals under the NPL Project ROD are essentially a foregone conclusion, 

confirming the immediacy of the irreparable harms that will flow from development of the 

Project area.    

C. The Relative Harm to Guardians Favors a Stay. 
 
 The relative harm in this case favors the granting of a stay of the NPL Project. Not only 

will Guardians suffer harm, but those harms will far outweigh any harm the BLM may suffer. 

 As established by the declaration of Mr. Nichols, Guardians will suffer irreparable harm 

to its interests. See Exhibit 3 at ¶ ¶ 14-18. These harms will occur as a result of disturbances to 

public lands in and near the NPL Project area, including harms related to increased industrial 

development and activity, more unsightly air pollution, more offensive smells, and more 

degradation of recreational enjoyment of public lands in the area. These environmental harms 

weigh heavily in favor of Guardians.7 

 While Guardians will be irreparably harmed as a result of the NPL Project, the BLM will 

suffer no harm from the granting of a stay. There are no urgent resource objectives the BLM is 

attempting to accomplish with the NPL Project, there are no problems the agency is attempting 

to solve with its ROD, and there are no shortfalls that would befall the agency if the NPL Project 

is stayed. 

                                                
7 As the U.S. Supreme Court has held, “If [environmental] injury is sufficiently likely [], the 
balance of harms will usually favor the issuance of an injunction to protect the environment.” 
Amoco Prod. Co. v. Village of Gambell, 480 U.S. at 545. 
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 Furthermore, in terms of economic impacts, there would be no harms that would befall 

the BLM, or even Jonah Energy for that matter. The NPL Project represents an opportunity for 

Jonah Energy and for the BLM to generate additional revenue from oil and gas development 

within the area. However, if the NPL Project is stayed, Jonah Energy will continue to make 

money and the BLM will continue to generate revenue for the United States Treasury. As the 

BLM’s FEIS indicates, even under the No Action Alternative, a considerable amount of revenue 

and economic benefits would be generated from oil and gas development in the NPL Project 

area. See FEIS at 4-174. A stay would simply forestall the realization of a potential windfall. 

This does not qualify as harm.   

 It is telling that the NPL Project was first proposed in 2011 (see ROD at 36), yet its 

approval did not come until 2018. While BLM and Jonah Energy may desire the NPL Project to 

be approved and implemented now, there is clearly no urgent need for its approval and 

implementation.  

D. The Public Interest Favors Granting the Stay. 
 

Here, the public interest favors granting a stay for a number of reasons. For one, 

upholding congressionally established environmental policies and standards favors the requested 

stay. See California ex rel. Van de Kamp v. Tahoe Regional Planning Agency, 766 F.2d 1319, 

1324 (9th Cir. 1985) (finding that public interest may be defined “by reference to the policies 

expressed in legislation”) (citation omitted). In this case, it is clear that BLM fell short of 

meeting substantive legal requirements under the Clean Air Act. Congress intended the Clean 

Air Act “to protect and enhance the quality of the Nation’s air resources so as to promote the 

public health and welfare and the productive capacity of its population.” 42 U.S.C. § 7401(b)(1). 

The failure of BLM to comply with requirements stemming from the Clean Air Act clearly runs 
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afoul of Congress’ intent that air quality in the United States be protected and enhanced to 

promote public health and welfare. 

The Federal Land Policy and Management Act (“FLPMA”), which governs BLM 

management of public lands and resources, echoes Congress’ believe that protecting air quality is 

in the public interest. The BLM is explicitly required by FLPMA to “provide for compliance 

with applicable pollution controls laws, including State and Federal air [] standards or 

implementation plans[.]” 43 U.S.C. § 1712(c)(8). To this end, the BLM’s own regulations 

emphasize that oil and gas development on public lands must be “conducted in a manner which 

protects other natural resources and the environmental quality[.]” 43 C.F.R. § 3161.2. It is 

paramount for the public’s interest in resource protection, environmental quality, and healthy air 

to be defended.  

To this end, no energy development project—no matter how rich the resource involved—

should be permitted to proceed at the cost of the health and welfare of people or the severe 

degradation of air quality. As the U.S. District Court for the District of Wyoming has stated:  

The Court is cognizant of the importance of mineral development to the economy of the 
State of Wyoming. Nevertheless, mineral resources should be developed responsibly, 
keeping in mind those other values that are so important to the people of Wyoming, such 
as preservation of Wyoming’s unique natural heritage and lifestyle.  

 
Wyoming Outdoor Council v. U.S. Army Corps of Engineers, 351 F. Supp. 2d 1232, 1260 (D. 

Wyo. 2005). 

  Here, a stay pending resolution of this appeal would ensure that unnecessary and 

dangerous amounts of air pollution are kept in check, would ensure that irreparable damage to 

public lands is prevented, and, importantly, would ensure compliance with state and federal clean 

air laws and regulations. Maintaining the status quo in this case is squarely within the public’s 

interest of ensuring legally-compliant, well-informed, and balanced decisions regarding the 



23 

development of oil and gas resources. 

 

 In light of the aforementioned, we respectfully request the IBLA grant a stay of the NPL 

Project ROD. Pursuant to 43 C.F.R. § 4.412, a Statement of Reasons will be filed within 30 days. 

Respectfully submitted this 26th day of September 2018, 
 

 
 
        
      _________________________________ 
      Rebecca Fischer, Climate Guardian 

WildEarth Guardians 
      2590 Walnut St. 
      Denver, CO 80205 
      (406) 698-1489 
      rfischer@wildearthguardians.org  
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Regional Solicitor 
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       ___________________________________ 
       Jeremy Nichols, WildEarth Guardians 
       
 
 
 
 
 
 


