
 
 

September 28, 2018 
 
Colorado Mined Land Reclamation Board 
1313 Sherman Street, Room 215 
Denver, CO  80203 
Via U.S. Certified Mail, Return Receipt Requested  
 

Request of WildEarth Guardians et al. for Formal Hearing on the Proposed 
Decision by the Colorado Division of Reclamation, Mining and Safety to Approve 
Permit Revision No. 15 (“PR-15”) for the West Elk Mine (Permit No. C-1980-007) 

Dear Board Members: 

On behalf of WildEarth Guardians (“Guardians”), High Country Conservation Advocates 
(“HCCA”), Sierra Club, and the Center for Biological Diversity (“the Center”) (together, 
“Conservation Groups”), in accordance with Section 2.08.4(6)(a)1 and 2.07.4(3)(a) of the 
Regulations of the Colorado Mined Land Reclamation Board for Coal Mining, Conservation 
Groups request a formal hearing before the Colorado Mined Land Reclamation Board (“the 
Board”) to contest the proposed decision by the Colorado Division of Reclamation, Mining and 
Safety (“DRMS”) to approve Permit Revision No. 15 (“PR-15”) for the West Elk Mine (Permit 
No. C-1980-007) near Gunnison, Colorado. Below we detail the reasons for our request and 
objections to the proposed decision, in accordance with 2.07.4(3)(a)2.  

 Conservation Groups ask the Board to set aside DRMS’s approval of PR-15 for the 
following reasons: 1) Owner, Mountain Coal Company, LLC (“Mountain Coal”) and DRMS 
prevented Conservation Groups from accessing land crucial to gathering information for the 
informal conference; 2) DRMS failed to properly scrutinize Mountain Coal’s insufficient 
submission of information in its application during public comment, even after Mountain Coal 
changed its plans significantly; and 3) DRMS failed to provide for robust public engagement 
during the permit revision approval process.  

TIMELY SUBMISSION OF REQUEST 

Notice of this proposed decision was initially published in the Delta County Independent 
on September 5, 2018. See Affidavit of Publication in the Delta County Independent, available 
at: http://drmsweblink.state.co.us/drmsweblink/0/doc/1259021/Page1.aspx?searchid=486cc0d4-
4314-40a3-b9c6-861e7cfcaed6. Section 2.07.4(3)(a) of the implementing regulations provides 

                                                
1 MLRB’s hearing and notice requirements for a permit revision, stating that an application for a permit revision 
shall be subject to the hearing and notice requirements of 2.07.115(1)(b).  
2 MLRB’s standing requirements for a formal hearing by the Board, stating that “any person with an interest which 
may be adversely affected by the proposed decision” may request a formal hearing before the Board, as long as the 
request is made within 30 days of the publication of the proposed decision. Such request must be made within 30 
days of the first publication of the proposed decision of DRMS. 



 2 

that a request for a formal hearing must be made within 30 days of the first publication of the 
proposed decision of DRMS. Consequently, this request is timely. 

STATEMENT OF FACTS 

I. The West Elk Mine  

The West Elk Coal Mine is located near Paonia, Colorado, in the North Fork Valley of 
Gunnison County. The mine opened in 1982 and is an underground coal mine that employs the 
longwall mining method. Owned and operated by Mountain Coal, a subsidiary of Arch Coal, the 
mine produces about 5 million tons of coal per year. The mine largely underlies national forest 
land; portions of the permit area are within the boundaries of Grand Mesa, Uncompahgre and 
Gunnison National Forests which contain mature aspen groves and conifer forest, and plays host 
to Canada lynx, black bear, elk, and other manner of wildlife.  

Mountain Coal applied for a permit revision applied to expand the mine’s boundaries and 
operations. Expansion of these operations have historically required construction into pristine 
forest, clearcutting of trees for drilling pads and methane drainage wells, and additional roads to 
gain access to the methane drainage wells. Not only would further expansion destroy critical 
habitat and forest, but it allows West Elk, Colorado’s single largest industrial polluter of 
methane, to continue to emit this climate-changing greenhouse gas.  

II. PR-15 

On March 29, 2018, Mountain Coal submitted an application for PR-15 for the West Elk 
Mine to expand the permit boundary into the Sunset Trail Roadless Area to the south of the 
current boundary. The proposed revision would expand the permit boundary, adding 2,620 acres 
and would also revise the current mining plan.3 DRMS deemed the application complete for the 
purposes of filing on April 5, 2018.  

According to MLRB Rule 2.07.3(5), “[a]ny person having an interest which is or may be 
adversely affected” by a DRMS decision “shall have the right” to submit comments on the 
proposed decision, including a proposed permit revision. The regulations further provide that 
“any person” who files objections or comments on the proposal may also request an informal 
conference and a site visit to gather information for the informal conference. MLRB Rule 
2.07.3(6). Accordingly, Conservation Groups provided comments in a June 1, 2018 letter,  
requested an informal conference, and requested a site visit. See Conservation Groups, 
“Comments to DRMS on PR-15 at West Elk Mine”, (June 1, 2018), attached as Exhibit 1. The 
site visit took place on June 21 and 22, 2018. During the visit, Conservation Groups were denied 
access to private roads, despite having DRMS’ prior agreement to allow access to the road areas, 
due to Mountain Coal’s representation that it lacked of right of entry to those areas. 

Guardians sent a follow-up letter to DRMS on June 25, 2018, asserting that the PR-15 
application should be deemed incomplete, based on Mountain Coal’s failure to provide evidence 
of their legal right of entry and Mountain Coal’s numerous changes to the permit application 
                                                
3 The mine permit area currently comprises 17,235 total acres: 11,838 acres located on federal lands and 5,397 acres 
located on private lands within Delta and Gunnison Counties, Colorado.  
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post-submission. See WildEarth Guardians, Letter to DRMS, (June 25, 2018), attached as 
Exhibit 2. DRMS did not deem the application incomplete, and Mountain Coal continued to alter 
its permit application. On July 6, 2018, DRMS responded to Conservation Groups with 
information that Mountain Coal, in fact, had access to those areas and had previously submitted 
the proper documentation. Regardless of whether it was clear or not that Mountain Coal had 
access to those private lands, under the law it was required that Conservation Groups be provided 
access to permit revision areas. Between the June 21 and 22 site visit and the August 1, 2018 
informal conference, Mountain Coal submitted new maps to DRMS and changed the proposed 
permit details, including adding another coal panel and altering the panel’s orientation, 
increasing surface disturbance, and changing the locations of proposed roads.  

DRMS held the informal conference in Hotchkiss, CO, on August 1, 2018. The informal 
conference was attended by representatives of Conservation Groups, Mountain Coal staff, and 
DRMS. During this time, Conservation Groups argued Mountain Coal’s significant application 
revisions deviated to the point that should have triggered an additional opportunity for public 
comment.  

Conservation Groups sent a follow-up letter on August 20, 2018, pursuant to MLRB Rule 
2.07.4(2)(a) (allowing interested parties to submit additional comments or information after an 
informal conference), reiterating that Mountain Coal’s significant permit application changes 
should have initiated an additional public comment period. See Conservation Groups, Letter to 
DRMS, (August 20, 2018), attached as Exhibit 3.  

Despite Conservation Groups’ concerns, DRMS approved Mountain Coal’s PR-15, 
without much mention at all to Conservation Groups, on September 4, 2018. See DRMS 
Approval of PR-15, (Sept. 4, 2018), attached as Exhibit 4.  

III.  PR-15’s Adverse Effects to Conservation Groups and Members 

DRMS regulations provide for “any person with any interest which may be adversely 
affected by the proposed decision” to have the right to request a formal hearing before the Board 
on the proposed decision, including a decision to approve a permit revision. MLRB Rule 
2.07.4(3)(a). Here, Conservation Groups meet the regulatory definition of a “person” and the 
standard for demonstrating adverse effects.  

 
At the outset, Conservation Groups are “person[s]” under MLRB Rules. The rules state 

that a “person” means:  
 
[A]n individual, partnership, association, society, joint stock company, firm, 
company, corporation, Indian tribe conducting surface coal mining and reclamation 
operations outside Indian lands, any other business organization, and any agency, 
unit or instrumentality of Federal, State, or local government including any publicly 
owned utility or publicly owned corporation of Federal, State, or local government.  
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MLRB Rule 1.04(92). WildEarth Guardians is a nonprofit organization incorporated in the State 
of New Mexico.4 High Country Conservation Advocates is a nonprofit organization incorporated 
in the State of Colorado.5 The Sierra Club is a nonprofit organization incorporated in the State of 
California.6 The Center for Biological Diversity is a nonprofit organization incorporated in the 
State of Arizona.7 As such, these organizations fit within the definition of a “person” as defined 
by Colorado regulations.   
 

Conservation Groups will be adversely affected if the proposed decision is approved. In 
addition to specific interests described below, members of the Conservation Groups use lands in 
the vicinity of the West Elk Mine, including the area proposed for the drilling of dozens of 
methane venting wells and road construction, for hiking, photography, wildlife viewing, and 
other recreational, aesthetic, and educational purposes and intend to continue to do so. Members 
of the organizations are also residents of Colorado, consumers of electricity and natural gas in 
the state, and individuals who are and will be impacted by the expanded mining area’s effects on 
wildlife, surface water availability, and vegetation on public and private lands used by the groups 
and their members. Specifically, road construction will destroy wildlife habitat and vegetation, 
and adversely affect Conservation Groups’ members’ enjoyment of wildlife, photography, 
recreation, and the natural and wild character of the Sunset Roadless Area. Below, we detail the 
specific effects to Conservation Groups and their members. 

 
A. WildEarth Guardians 

Guardians is a non-profit environmental advocacy organization dedicated to protecting 
and restoring the wildlife, wild places, and wild rivers throughout the American West. Guardians 
is headquartered in Santa Fe, New Mexico, and has offices in Denver, Colorado and throughout 
the American West. Guardians has over 200,000 members. Through its Climate and Energy 
Program, Guardians aims to combat global climate change to protect the American West’s 
wildlife, wild places, and wild rivers. Guardians works for clean energy solutions that can help 
our society shift away from the use of fossil fuels in order to safeguard our climate, our clean air, 
and our communities. 

B. High Country Conservation Advocates  
 
HCCA is a non-profit conservation organization headquartered in Crested Butte, 

Colorado. Founded in 1977 as High Country Citizens’ Alliance to keep Mount Emmons 
molybdenum mine-free, the group’s work now addresses other issues that affect Gunnison 
                                                
4 WildEarth Guardians’ corporate records can be accessed through the New Mexico Secretary of State’s website at 
https://portal.sos.state.nm.us/BFS/online/CorporationBusinessSearch. (Sept. 26, 2018). 
5 High Country Conservation Advocates’ corporate records can be access through the Colorado Secretary of State’s 
website at: 
https://www.sos.state.co.us/biz/BusinessEntityDetail.do?quitButtonDestination=BusinessEntityResults&nameTyp=
ENT&masterFileId=19971091615&entityId2=19971091615&fileId=20141213319&srchTyp=ENTITY (Sept. 26, 
2018).  
6 The Sierra Club’s corporate records can be access through the California Secretary of State website at: 
https://businesssearch.sos.ca.gov/CBS/Detail. (Sept. 26, 2018).  
7 The Center for Biological Diversity’s corporate records can be accessed through the Arizona Secretary of State 
Corporation Commission’s website at: 
https://ecorp.azcc.gov/BusinessSearch/BusinessInfo?entityNumber=F21849660. (Sept. 26, 2018).  
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County’s clean air, clean water, public lands, and healthy wildlife. HCCA has about 900 
members who live, recreate, and enjoy the rural and wild character of Gunnison County and its 
public lands. HCCA is an active participant in public lands management in Gunnison County, 
including the lands at issue in this case.  

C. Sierra Club 

Sierra Club is America’s largest grassroots environmental organization, with more than 
830,000 members nationwide, including more than 24,000 members in Colorado. The Sierra 
Club is dedicated to exploring, enjoying, and protecting the wild places of the Earth; to 
practicing and promoting the responsible use of the Earth’s resources and ecosystems; to 
educating and enlisting humanity to protect and restore the quality of the natural and human 
environment; and to using all lawful means to carry out these objectives.  

D. Center for Biological Diversity 

The Center for Biological Diversity is a non-profit environmental organization with over 
61,000 members, many of whom live and recreate in western Colorado. The Center is 
headquartered in Tucson, Arizona, with offices in a number of states and Mexico. The Center 
uses science, policy, and law to advocate for the conservation and recovery of species on the 
brink of extinction and the habitats they need to survive. The Center has and continues to 
actively advocate for increased protections for species and their habitats in Colorado.  

Conservation Groups’ specific concerns with DRMS’ PR-15 decision are discussed 
briefly below. 

ISSUES TO BE RAISED AT THE HEARING 

 First, DRMS regulations prohibit a mining “applicant, his agent, or employee” from 
restricting “access [to] those portions of the proposed mine plan area necessary for the gathering 
of information relevant to the conference.” MLRB Rule 2.07.3(6)(b)(iii). Mountain Coal and 
DRMS denied Conservation Groups access to areas necessary for gathering information relevant 
to the informal conference, in violation of this requirement.  

 Second, MLRB regulations require permit applicants to provide sufficient information to 
allow for legal entry into the permit area. See MLRB Rule 2.03.6(1). Mountain Coal submitted 
information to DRMS that was incomplete and changed significantly since its first application.  

 Finally, DRMS failed to meet its obligation to provide for effective public participation, 
under MLRB 2.07.2(1).  

 Below, Conservation Groups detail these concerns.  

I. Denial of Conservation Groups’ Access to Private Lands During Site Visit Violated 
DRMS Regulations and SMCRA 

 
A person that requests access to the proposed permit area to gather information relevant 

to the informal conference has broad authority to do so and shall not be restricted by “the 
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applicant, his agent, or employee” to “access to those portions of the proposed mine plan area 
necessary for the gathering of information relevant to the conference.” MLRB Rule 
2.07.3(6)(b)(iii). Conservation Groups sought access to private lands pursuant to this rule in 
order to gather information relevant to the informal conference, as detailed further below. DRMS 
then met with Guardians on behalf of Conservation Groups, on June 18, 2018 at the DRMS 
office to discuss logistics of the site visit. During this meeting, all parties agreed on a route and 
other logistical details for the site visit, including the use of private roads to see particular areas 
of the proposed permit area. As Conservation Groups have repeatedly brought to DRMS’ 
attention8, both Mountain Coal and DRMS denied us access to areas necessary for gathering 
information relevant to the informal conference. Specifically, Conservation Groups were denied 
to access nearby private lands for purposes of ascertaining the condition of a potential access 
road that could have limited ground disturbance or led to more rapid reclamation of National 
Forest lands. As stated in our August 20, 2018 comments, this denial violates both DRMS’s 
regulations and SMCRA. See MLRB Rule 2.07.3(6)(b)(iii); 30 U.S.C. § 1263(b). See Exhibit 3.  

 
Based on review of the mine plan maps initially published, Conservation Groups argued 

that lands with existing roads that could be better utilized to avoid, reduce, and minimize impacts 
to private and/or public lands, required under MLRB Rule 4.18(5)(a).9 Conservation Groups 
maintain that using existing roads on these private lands may reduce surface impacts. The 
drilling of exploration holes and methane drainage wells required to mine coal at the West Elk 
Mine causes damaging surface impacts to the land above and adjacent to the mine. Each methane 
drainage well requires bulldozing an area about one-half acre in size to clear the well pad; 
exploration pads cause similar damage. See Supplemental Final Environmental Impact Statement 
Federal Coal Lease Modifications COC-1362 & COC-67232, at p. 41. In addition, each 
exploration pad and methane drainage well requires the construction of roads to transport the 
drill rig and construction and maintenance equipment that must access the drill site. Because the 
terrain in the area is rough and hilly, roads and pads often carve areas out of hillsides where cut 
and fill is required to level the pad and road bed. The pads and roads needed for methane 
drainage wells and exploration pads eliminate vegetation, fragment wildlife habitat, can pollute 
surface waters, and degrade many other resources. Thus, Conservation Groups requested an on-
site view of the proposed roads, to ensure compliance with MLRB Rule 4.18(5)(a).  

 
Thus, neither Mountain Coal nor DRMS had the authority to prevent Conservation 

Groups from entering portions of the proposed mine plan area if legally authorized to be there. 
However, because Mountain Coal had not received right-of-entry at that point, Mountain Coal 
and DRMS prohibited Conservation Groups from entering the land (which further underscores 
that the permit application was rife with holes and inconsistencies and should not have been 
deemed complete in the first place).  

 
Despite the reiteration in Conservation Groups’ August 20, 2018 letter that access to 

these lands during the site visit was crucial to collect information to determine whether Mountain 
Coal’s plans were in compliance with state regulations, DRMS denied Conservation Groups an 

                                                
8 WildEarth Guardians noted these concerns in a June 25, 2018 letter (see Exhibit 2); Conservation Groups voiced 
these concerns during the August 1, 2018 informal conference; and again in the August 20, 2018 letter (see Exhibit 
3) which provided additional comments pursuant to MLRB Rule 2.07.4(2)(a). 
9 Requiring that roads be located and operated so as to avoid or minimize impacts to fish and wildlife species.  
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opportunity to cure their failure to ensure access during the late June site visit. Because 
Conservation Groups were denied the right to access to these lands during the site visit, 
Conservation Groups were similarly deprived of necessary on-the-ground information about the 
condition of these existing roads and the feasibility of using them to decrease impacts to comply 
with DRMS’s requirement to “minimize disturbances and adverse impacts of the operations on 
fish, wildlife, and related environmental values”. MLRB Rule 4.18(1). DRMS’s failure to ensure 
that Conservation Groups would have access to these private lands that were “necessary for the 
gathering of information relevant to the conference,” required DRMS to ensure access. 
Conservation Groups have urged DRMS to provide for another opportunity for an informal 
conference following a regulation-compliant site visit. MLRB Rule 2.07.3(6)(b)(iii). DRMS did 
not, and approved the permit revision, in violation of this requirement.   

 
In sum, DRMS’s actions violated the plain meaning of the law by prohibiting 

Conservation Groups from accessing private land. Mountain Coal and DRMS’s restriction goes 
against the fundamental fairness that the statutory language requires and is facially unfair where 
the law obligated public access. This access is especially crucial so the public may understand 
DRMS’ possible decisions; lack of access make it impossible for the public to weigh-in 
sufficiently. 
 

II. DRMS’s Completeness Finding Was Premature Because Mountain Coal 
Significantly Changed Their Plans After Submitting Their Application. 

 
The applicant bears the burden of providing evidence that the application is complete and 

accurate. MLRB Rule 1.4.1(3). Additionally, permit applications “shall contain [] a description 
of the documents upon which the applicant bases his or her legal right to enter and begin surface 
coal mining operations in the permit area[.]” MLRB Rule 2.03.6(1).  
 

A. Mountain Coal Significantly Changed its Plans Over Time 
 

State regulations require applications to include “detailed” information regarding the 
location of roads and support facilities, including methane drainage wells for proposals, 
including permit revisions. MLRB Rule 2.05.3. Based on our site visit and on DRMS’s 
statements during our visit, Mountain Coal did not provide “detailed” information regarding the 
location of roads and methane drainage wells to provide a sufficient level of detail to comply 
with MLRB Rule 2.05.3. Applicants are required to provide sufficient information to allow both 
public comment and also information for DRMS to ensure a well-thought decision. 

 
Mountain Coal submitted information to DRMS that was incomplete and had changed 

significantly since its first application submission. Specifically, WildEarth Guardians noted in 
our June 25, 2018 letter to DRMS Coal Program Director Jim Stark that Mountain Coal’s permit 
application was lacking crucial details as it related to the location of access roads and the 
location of the methane drainage well that would be utilized as a part of the PR-15 revision.10 As 

                                                
10 See Exhibit 2 (stating: “Although Mountain Coal did provide a map showing the potential location of access roads 
and methane drainage wells pads, DRMS staff indicated these locations are very likely to change in response 
information gathered by Mountain Coal via recent coal exploration activities. Accordingly, Mountain Coal’s is 
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indicated, on our June 21 and 22 site visit, we were denied access to nearby private lands for 
purposes of ascertaining the condition of a potential access road. At that time, Mountain Coal 
indicated the reason for the access denial was that the company lacked any right of entry to 
access private lands that would be utilized to access the PR-15 area; rights which were required 
to be provided for in Mountain Coal’s initial application. Additionally, DRMS staff indicated 
that the PR-15 application submitted by Mountain Coal was so preliminary that it would 
preclude any meaningful assessment of whether access via private lands would be more ideal at 
that point in time. This included that the location of well pads and roads were bound to change 
and have indeed since changed the initial application was submitted to DRMS in the spring. This 
raised serious concerns that DRMS’s April 5, 2018 completeness finding for Mountain Coal’s 
PR-15 application was premature. It is difficult to see how a legitimate completeness 
determination could be issued, where, as here, the information was not “accurate and complete” 
as 1.4.1(3) requires.  

 
While Mountain Coal provided maps to Conservation Groups for the site visit, Mountain 

Coal changed these maps significantly several times between the site visit and the August 1, 
2018 informal hearing. Compare PR-15-Map 51 “E-Seam Projected Operations” (March 19, 
2018), attached as Exhibit 5 with PR-15-Map 51-Rev2 “E-Seam Projected Operations” (June 29, 
2018), attached as Exhibit 6. It appears Mountain Coal submitted its application before it had 
completed its exploration for the area, and dramatically modified its proposal only after some of 
the exploration was complete; modifications are detailed below, with maps. 
 

In comparison, Mountain Coal’s March 23, 2018 application proposed to add two 
recently approved federal coal lease modification to the mine’s permit area. The Lease 
Modifications area consists of 1,520 acres that are part of the Grand Mesa, Uncompahgre and 
Gunnison National Forest, including lands that are part of the Sunset Roadless Area. The permit 
revision would also add additional adjacent private land, sanctioning access to an additional 
1,100 acres of both private and publicly-owned coal. The permit revision relied on the prior 
SFEIS, which assumed that “72 total acres of vegetation disturbance would occur from mine 
operations over the life of the lease modifications [...] Site-specific locations of anticipated 
disturbance cannot be identified at the leasing stage as a final mine plan has not been approved”.  
 

 

                                                
incomplete. The application does not (and apparently cannot yet) provide detailed information regarding the location 
of roads and support facilities that would be constructed, maintained, and utilized as part of the PR-15 revision.”)  
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Figure 1- Map 51 E-Seam Projected Operations, March 19, 2018 



 10 

 
Figure 2- Map 51 E-Seam Projected Operations, June 29, 2018.  
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Specifically, the June 29, 2018 map that Mountain Coal submitted to DRMS shows that 
the mine’s operations would increase the road mileage areas through Forest Service lands for 
exploration and make less use of private land. Since the permit application was submitted, 
Mountain Coal significantly expanded its proposed acreage and number of panels. Specifically, 
the March 19, 2018 map reflects: 3 total panels, disturbed acreage of 40 acres, affected area 
estimation of an increase of 630 acres (350 federal, 18 within the current permit area), 4.8 miles 
of roads through forest land, and 25 mine-ventilation pads to drain methane.  

 
Figure 3- Proposed MVB Pads and Roads- PR 15, 3/22/2018 
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Figure 4- Proposed MVB Pads & Roads - PR 15, revised 7/2/2018 

The final iteration of PR-15 included an additional longwall panel (bringing the total to 
four), 38 total methane venting borehole pads, and 6.9 miles of roads proposed on lands within 
the North Fork Coal Mining Area exception to the Colorado Roadless Rule. Additionally, five 
methane venting borehole pads and about 1.5 miles of new road construction were proposed on 
Mountain Coal’s private lands. The final iteration proposed to add a total 43 mine-ventilation 
well pads, as well as access roads to those well pads. As the maps above indicate, multiple 
details included in Mountain Coal’s initial submission were increased after the public 
engagement period ended, impacting more acreage, constructing more roads, and building more 
ventilation support systems to emit methane. 

 
Mountain Coal additionally increased its proposed surface disturbance by 50%.11 In 

addition to the increased land, operations, and panels, this increase in surface disturbance 
                                                
11 Our calculations estimated that the initial mine plan would have been between 45-50 acres of disturbance. 
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required DRMS and the Board to consult with other agencies to ensure the protection of “fish, 
wildlife, historic, cultural and archeological resources, and related environmental values.” 
MLRB Rule 1.03.1(h). Here, Mountain Coal made significant changes and yet DRMS failed to 
consult with U.S. Fish and Wildlife (“FWS”), as required.12 DRMS’ approval without 
consultation flies in the face of state regulations that specifically safeguard wildlife and natural 
values of the area.  
 

In sum, based on the significant changes, Mountain Coal’s application has so 
substantially changed, its initial description of lands and details no longer match the current 
description, violating 2.03.6(1). Mountain Coal rushed its application, and DRMS shirked its 
responsibility to wait until it received a complete application to proceed. As a result, Mountain 
Coal’s application has been a moving target, making it nearly impossible for Conservation 
Groups and the public to understand this proposal and how to provide meaningful input. DRMS, 
by law, should have waited until Mountain Coal could provide the necessary information to 
allow for meaningful understanding and input from the public. As such, Conservation Groups 
request that the approval be set aside.  
 

B. Mountain Coal Failed to Provide Documents Related to a Legal Right to Enter 
 
The Applicant has the burden of demonstrating that the application meets the minimum 

requirements of the law. State regulations require an application to provide information to 
DRMS that is “accurate and complete”. MLRB Rule 1.4.1(3). Necessary information includes 
descriptions of lands to be impacted, permit boundaries, and evidence demonstrating a legal right 
of entry to the land. Id. Here, Mountain Coal submitted information to DRMS that was 
incomplete, and has since changed significantly since its first application submission. Under such 
circumstances, DRMS should have issued a finding of incompleteness.  

 
Additionally, MLRB Rule 2.03.3(9) requires that “a responsible official of the applicant 

[] certify that the information contained in the application is true and correct to the best of the 
official’s information and belief.” Here, it does appear as if Mountain Coal falsely certified that 
it had the right to enter private lands for purposes of conducting surface coal mining activities 
associated with the PR-15 revision, further underscoring the need for DRMS to have rejected the 
application as incomplete, or at the minimum, pause the process and extend the public 
engagement period until right of entry was obtained. Mountain Coal’s submitted application did 
not detail its right of entry information.  

 
At the time of the application and subsequent site inspection, Mountain Coal failed to 

provide any documents upon which the company could base any legal right to enter and conduct 
surface coal mining operations on private lands that would be accessed for purposes of the PR-15 
revision, as required for permit approval under the regulations. Mountain Coal’s failure to 
provide the legal right to enter was only disclosed to Conservation Groups (and DRMS, 
purportedly, to the surprise of DRMS) upon closer inspection at the June 21 and June 22, 2018 
site visit. Mountain Coal’s right of entry to the private lands was only clarified after the period 
for public engagement had ended and the requested site-visit had concluded, stating, “[a] review 
                                                
12 Specifically Mountain Coal’s changes to the permit area now meet the 75-acre threshold that FWS used for 
analyzing impacts to Canada lynx. 
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by the Division has determined that the private land road associated with the original WEG 
request for the site visit falls within lands owned by Mountain Coal Company. As such, DRMS 
believes that the West Elk Mine does have right to enter the area associated with the private land 
road (delineated as “Old Road” on the proposed PR-15 Map).” Letter from DRMS to WildEarth 
Guardians (July 6, 2018), attached as Exhibit 7. This allows additional information without 
ensuring effective public engagement on the ultimate proposal, violating the spirit of the review 
period. Thus, DRMS’s April 5, 2018 completeness finding for Mountain Coal’s PR-15 
application was premature because the information provided to DRMS was not “accurate and 
complete” as MLRB Rule 1.4.1(3) requires. As detailed below, because of this, public notice, 
comment, and the opportunity for site-visit were all commenced prematurely.  

 
III. Public Engagement Was Insufficient  

 
The inclusion of public engagement is at the heart of statutory and regulatory 

requirements when dealing with the use of our federal public lands and national forests. DRMS’s 
regulations state that the agency is required to “[p]rovide for broad and effective public 
participation in the review of applications and the issuance or denial of permits.” MLRB Rule 
2.07.2(1). DRMS violated this requirement when it failed to issue a new public comment period  
after changes to the initial mining plan and permit revision application rose to the level of 
significant. Mountain Coal’s significant changes from the first permit application to what DRMS 
approved were such that they should have triggered an additional public engagement period.  

 
The significant changes to the application rise to the level of “substantial” under the 

rules. MLRB Rule 1.6.6. Specifically, these rules require that:  
 
If a notice is in error or a change to the application is so substantial, as determined 
by the Office, that it affects any of the terms contained in the notice that was 
published in the newspaper or mailed to the owners of the affected and adjacent 
lands, or the change is an amendment to the application, the Applicant shall be 
required to publish and mail a new notice of the application. In the event that the 
Applicant is required to issue a new notice, all applicable deadlines shall begin to 
run anew. 
 

MLRB Rule 1.6.6. Here, the question of right of entry certainly affects the owners of the 
adjacent lands and requires a new notice. Additionally, we believe that the expanded acreage (a 
50% increase in the area slated for surface disturbance for roads and methane drilling pads) and 
the 33% increase in the number of panels meets the definition of a “substantial” change. The 
significant changes to the mining plan and the premature completeness finding require new 
notice. Because DRMS’s April 5, 2018 completeness finding for Mountain Coal’s PR-15 
application was premature (as information provided to DRMS was not “accurate and complete” 
as MLRB Rule 1.4.1(3) requires), and consequently triggered public notice, comment, and the 
opportunity for a site-visit prematurely, depriving access to information and short-changing the 
public’s ability to participate in the MLRB permit revision process as the rules require.   
 

In violation of this requirement, DRMS did not provide for an additional public 
engagement period, evidencing that DRMS treated its requirement to engage the public as a mere 
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paper exercise. While Conservation Groups indicated this concern to DRMS many times, no new 
public comment period commenced nor was the denial of access to private lands cured.13 This 
lack of response indicates a need for greater clarity as to what situations give rise to a renewed 
public engagement period and who makes that decision.  

 
CONCLUSION 

 
For the reasons set forth above, Conservation Groups request a hearing before the Board.  

Conservation Groups ask that the Board:  
 
• Order a new public comment period, per MLRB Rule 1.6.6; 
• Order that Conservation Groups shall have access to the private lands they were 

denied access to, per MLRB Rule 2.07.3(6)(b)(iii);  
• Order that Conservation Groups are provided another opportunity for an informal 

conference, per MLRB Rule 2.07.3(5); and 
• Set aside the permit revision until the agency provides the requested additional public 

engagement period and access to private lands within the permit revision boundary.  
 

DRMS regulations provide broad authority to protect the environment and that the 
agency failed to exercise this authority properly, executing the permit process improperly and 
failing to scrutinize Mountain Coal’s permit revision application and subsequent revisions.  

 
While Conservation Groups have engaged since the beginning with serious concerns, the 

process marched on without pause. Despite the application’s eventual completion, the final 
application that was approved by DRMS was not evaluated by the public, wholly circumventing 
its obligation to provide for engagement around decisions impacting our public lands and 
national forests. Conservation Groups’ concerns remain valid. An additional comment period, 
access to private lands, and informal conference would allow Conservation Groups to 
meaningfully engage and allow for DRMS to meet their procedural obligations; especially 
crucial as it relates to actions involving our public lands and national forests. 
 

If you have any questions about this request, please contact me at (630) 699-7165. We 
look forward to the scheduled hearing within 30 days of receipt of this request, according to 
MLRB Rule 2.7.4(3)(a)). Thank you for your attention to this matter. 

 
Sincerely, 
 
 
Shannon A. Hughes 
Climate Guardian and Attorney for  
WildEarth Guardians 
2590 Walnut Street 
Denver, CO 80205  

                                                
13 Conservation Groups noted these concerns in the June 25, 2018 letter, during the August 1, 2018 informal 
conference, as well as the August 20, 2018 letter which provided additional comments pursuant to MLRB Rule 
2.07.4(2)(a).  
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(630) 699-7165 
shughes@wildearthguardians.org 
 

       
Nathaniel Shoaff 
Senior Attorney 
Sierra Club Environmental Law Program 2101 
Webster Street, Suite 1300  
Oakland, CA 94612  
(415) 977-5610  
nathaniel.shoaff@sierraclub.org  
 
 
Matt Reed 
Public Lands Director 
High Country Conservation Advocates 
P.O. Box 1066 
Crested Butte, CO 81224 
(303) 505-9917 
matt@hccacb.org  
 
 
Allison N. Melton 
Staff Attorney 
Public Lands Program 
Center for Biological Diversity  
P.O. Box 3024  
Crested Butte, CO 81224 
(970) 309-2008  
AMelton@biologicaldiversity.org   

         
 
 
cc:  Jim Stark, DRMS  (james.stark@state.co.us) 
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