November 5, 2018
Via FEDEX Overnight Delivery
Greg Shoop
Acting State Director
Colorado State Office
Bureau of Land Management
2850 Youngfield St.
Lakewood, CO 80215
Re:

Protest of BLM December 13, 2018 Colorado River Valley-Grand Junction
Competitive Oil and Gas Lease Sale.

Dear Director Shoop:
The Center for Biological Diversity (the “Center”), Living Rivers: Colorado Riverkeeper,
Rocky Mountain Wild, the Sierra Club, Waterkeeper Alliance, Western Environmental Law
Center, Wilderness Workshop, and WildEarth Guardians, (together “Citizen Groups”) hereby
formally protest the Bureau of Land Management’s (“BLM”) planned December 13, 2018 oil
and gas lease sale, and the Determination of NEPA Adequacy (“DNA”) (DOI-BLM-CO-N0402018-0074-DNA) for the sale of 17 parcels containing 19,606.44 acres in the Colorado River
Valley and Grand Junction Field Offices in Mesa and Garfield Counties, pursuant to 43 CFR
3120.1-3.
We formally protest the inclusion of each of the 17 parcels of federal minerals for oil and
gas leasing. Parcels included in this protest are listed as follows:
Colorado River Valley Field Office
PARCEL
ID: 8132
SERIAL #:
COC79298

PARCEL
ID: 8133
SERIAL #:
COC79299

PARCEL
ID: 8134
SERIAL #:
COC79303

Grand Junction Field Office
PARCEL
ID: 8136
SERIAL #:
COC79300

PARCEL
ID: 8137
SERIAL #:
COC79301

PARCEL
ID: 8139
SERIAL #:
COC79302

PARCEL
ID: 8118
SERIAL #:
COC79307

PARCEL
ID: 8119
SERIAL #:
COC79308

PARCEL
ID: 8120
SERIAL #:
COC79309

PARCEL
ID: 8121
SERIAL #:
COC79310

PARCEL
ID: 8122
SERIAL #:
COC79312

PARCEL
ID: 8125
SERIAL #:
COC79313

PARCEL
ID: 8126
SERIAL #:
COC79314

PARCEL
ID: 8127
SERIAL #:
COC79315

PARCEL
ID: 8128
SERIAL #:
COC79316

PARCEL
ID: 8129
SERIAL #:
COC79317

PARCEL
ID: 8130
SERIAL #:
COC79318

PROTEST
I. Protesting Parties: Contact Information and Interests:
This Protest is filed on behalf of The Center for Biological Diversity, Living Rivers:
Colorado Riverkeeper, Rocky Mountain Wild, the Sierra Club, Waterkeeper Alliance, Western
Environmental Law Center, Wilderness Workshop, and WildEarth Guardians, by:
Diana Dascalu-Joffe
Senior Attorney, Public Lands
Center for Biological Diversity
Denver, CO
720.925.2521
ddascalujoffe@biologicaldiversity.org
I, Diana Dascalu-Joffe, have been authorized to file this protest on behalf of the below group
representatives:
John Weisheit, Conservation Director
Living Rivers & Colorado Riverkeeper
PO Box 466
Moab, UT 84532
435-259-1063
john@livingrivers.org
Matthew Sandler
Staff Attorney
Rocky Mountain Wild
1536 Wynkoop St., Suite 900
Denver, CO 80202
Phone: 303-579-5162
matt@rockymountainwild.org
Louisa Eberle
Associate Attorney
The Sierra Club
2101 Webster St. Suite 1300
Oakland, CA 94612
415.977.5753
louisa.eberle@sierraclub.org
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Daniel E. Estrin, General Counsel
Kate Hudson, Western US Advocacy Coordinator
Waterkeeper Alliance, Inc.
180 Maiden Lane, Suite 603
New York, NY 10038
212-747-0622 x132
destrin@waterkeeper.org
khudson@waterkeeper.org
Kyle Tisdel
WESTERN ENVIRONMENTAL LAW CENTER
208 Paseo del Pueblo Sur, Unit 602
Taos, New Mexico 87571
575.613.8050
tisdel@westernlaw.org
Peter Hart, Staff Attorney
Wilderness Workshop
PO Box 1442
Carbondale, CO 81623
970.963.3977 (office)
peter@wildernessworkshop.org
Rebecca Fischer, Climate Guardian
WildEarth Guardians
2590 Walnut St.
Denver, CO 80205
406-698-1489
rfischer@wildearthguardians.org
Center for Biological Diversity is a non-profit environmental organization with over
63,000 members, many of whom live and recreate in western Colorado. The Center uses
science, policy and law to advocate for the conservation and recovery of species on the brink
of extinction and the habitats they need to survive. The Center has and continues to actively
advocate for increased protections for species and their habitats in Colorado. The lands that
will be affected by the proposed project include habitat for listed, rare, and imperiled species
that the Center has worked to protect including rare, endangered and threatened species like
the Gunnison Sage-Grouse and fish species such as the Colorado Pikeminnow and Razorback
Sucker. The Center’s board, staff, and members use the public lands in Colorado, including the
lands and waters that would be affected by expanded fossil fuel development authorized by this
master development plan, for quiet recreation (including hiking and camping), scientific
research, aesthetic pursuits, and spiritual renewal.
Living Rivers: Colorado Riverkeeper is a nonprofit organization based in Moab, Utah
that promotes river restoration through mobilization. By articulating conservation and alternative
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management strategies to the public, Living Rivers seeks to revive the natural habitat and spirit
of rivers by undoing the extensive damage done by dams, and water-intensive energy
development on the Colorado Plateau. Living Rivers has approximately 1,200 members in Utah,
Colorado and other states. Living Rivers’ members and staff use the public lands in Utah and
Colorado, including the lands and waters that would be affected by actions under the lease sale,
for quiet recreation (including hiking and camping), scientific research, aesthetic pursuits, and
spiritual renewal.
Rocky Mountain Wild ("RMW") is a non-profit environmental organization based in
Denver, Colorado, that works to conserve and recover the native species and ecosystems of the
Greater Southern Rockies using the best available science. RMW has a well-established history
of participation in Bureau of Land Management (“BLM”) planning and management activities.
RMW works to save endangered species and preserve landscapes and critical ecosystems. It
achieves these goals by working with biologists and landowners, utilizing GIS technology to
promote understanding of complex land-use issues, and monitoring government agencies whose
actions affect endangered and threatened species. Its members and supporters include
approximately 1200 outdoor enthusiasts, wildlife conservationists, scientists, and concerned
citizens across the country.
The Sierra Club was founded in 1892 and is the nation’s oldest grassroots
environmental organization. The Sierra Club is incorporated in California, and has over 795,000
members nationwide and is dedicated to the protection and preservation of the environment. The
Sierra Club’s mission is to explore, enjoy and protect the wild places of the earth; to practice and
promote the responsible use of the earth’s ecosystems and resources; and to educate and enlist
humanity to protect and restore the quality of the natural and human environments. The Sierra
Club has a Colorado Chapter, with more than 23,200 members across Colorado, including
members in the areas of this lease sale. The Sierra Club has members that live in, work and use
this area for recreation such as hiking, snowshoeing, cross-country skiing, climbing,
backpacking, camping, fishing and wildlife viewing, as well as for business, scientific, spiritual,
aesthetic and environmental purposes.
Waterkeeper Alliance is a not-for-profit, member supported, international
environmental organization based in New York City. Waterkeeper Alliance unites more than 300
Waterkeeper Organizations and Affiliates that are on the frontlines of the global water crisis,
patrolling and protecting more than 2.5 million square miles of rivers, lakes, and coastal
waterways on 6 continents. Waterkeeper Organizations and Affiliates defend our fundamental
human right to drinkable, fishable and swimmable waters, and combine firsthand knowledge of
their waterways with an unwavering commitment to the rights of their communities. Through its
Clean and Safe Energy campaign, Waterkeeper Alliance has increasingly engaged in public
advocacy, administrative proceedings and litigation aimed at reducing the water quality and
climate change impacts of fossil fuel extraction, transport and combustion, including from BLMcontrolled lands, throughout the United States. Waterkeeper Alliance and its member
Waterkeeper Organizations and Affiliates have members, supporters and staff who have visited
public lands in Colorado, including lands and waters that would be affected by actions under the
lease sale, for recreational, scientific, educational, and other pursuits and intend to continue to do
so, and are particularly interested in protecting them from water-intensive energy development.
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The Western Environmental Law Center (“WELC”) uses the power of the law to
defend and protect the American West’s treasured landscapes, iconic wildlife and rural
communities. WELC combines legal skills with sound conservation biology and environmental
science to address major environmental issues in the West in the most strategic and effective
manner. WELC works at the national, regional, state, and local levels; and in all three branches
of government. WELC integrates national policies and regional perspective with the local
knowledge of our 100+ partner groups to implement smart and appropriate place-based actions.
Wilderness Workshop (“WW”) is a non-profit organization engaged in research,
education, legal advocacy and grassroots organizing to protect the ecological integrity of local
public lands. WW is based in Carbondale, Colorado and has approximately 800 members. WW
not only defends pristine public lands from new threats, but also strives to restore the functional
wildness of landscapes fragmented by human activity. WW works to protect and preserve
existing wilderness areas, advocate for expanding wilderness, defend roadless areas from
development that would destroy their wilderness character, and safeguard the ecological
integrity of all federal public lands in the vicinity of the White River National Forest. WW has
a long history of participation in forest planning and public land management on the White
River National Forest, the Grand Mesa Uncompahgre and Gunnison National Forest, and
adjacent Bureau of Land Management lands, including the CRVFO and the GJFO. WW has
engaged on oil and gas issues in these field offices.
WildEarth Guardians (“Guardians”) is dedicated to protecting and restoring the
wildlife, wild places, wild rivers, and health of the American West. Guardians is a west-wide
environmental advocacy organization with thousands of members in Colorado and surrounding
states. Guardians members live in and regularly use and enjoy lands in the project area.
II. Statement of Reasons as to Why the Proposed Lease Sale Is Unlawful:
BLM’s proposed decision to lease the parcels listed above is procedurally and
substantively flawed for the reasons discussed below:
A. BLM Proceeding with the December Lease Sale is in Conflict with a U.S. District
Court Ruling Which Invalidated Portions of the Colorado River Valley Resource
Management Plan, Which BLM has Relied Upon to Lease Parcels COC79298,
COC79299, COC79303.
On October 17, 2018, Senior District Court Judge Babcock issued a Memorandum
Opinion and Order in Wilderness Workshop v. Bureau of Land Management, Case No. 1:16-cv01822-LTB (Doc. 36) (D. Colo. Oct. 17, 2018), attached as Exhibit 1, in which he found portions
of the Colorado River Valley RMP unlawful. In particular, Judge Babcock ruled that BLM failed
to take a hard look at the reasonably foreseeable indirect impacts of oil and gas leasing and
development authorized through the RMP, and that BLM failed to consider reasonable
alternatives to oil and gas leasing and development.
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With specific regard to indirect impacts, the court held that “BLM acted in an arbitrary
and capricious manner and violated NEPA by not taking a hard look at the indirect effects
resulting from the combustion of oil and gas in the planning area under the RMP. BLM must
quantify and reanalyze the indirect effects that emissions resulting from combustion of oil and
gas in the planning area may have on GHG emissions.” Exhibit 1 at 14. Notably, although the
court found that BLM did not need to consider cumulative GHG emissions and associated
impacts at the RMP stage, it reasoned that “[c]onsidering that there necessarily will be more
specific regulations regarding the actual leasing and drilling approvals, the cumulative impacts
are undoubtedly more foreseeable at that time.” Exhibit 1 at 18. Of course, we are now at the
leasing stage where such analysis is required. See San Juan Citizens Alliance v. Bureau of Land
Mgmt., No. 16-cv-0376-MCA-JHR, 2018 WL 2994406 (D.N.M. June 14, 2018) (finding at the
leasing stage that “[i]t is the broader, significant ‘cumulative impact’ which must be considered
by an agency, but which was not considered in this case.” Id. at *14. The court later continued,
linking BLM’s failure to quantify indirect greenhouse emissions with the need for broader
analysis of cumulative climate impacts, requiring that “analysis must be conducted anew given
BLM’s failure to consider downstream greenhouse gas emissions.” Id. at *15.). Moreover, with
respect to BLM’s consideration of the human health impacts of oil and gas development, Judge
Babcock similarly ruled that “it was appropriate for BLM to defer site-specific health analysis to
later assessments or reports. BLM appropriately noted that it would provide more localized
details when it knew more about the specifics of development.” Exhibit 1 at 30. Now at the
leasing stage, BLM’s reliance on a DNA fails to provide the level of analysis regarding health
impacts the Court found essential.
In Wilderness Workshop, Judge Babcock also found BLM’s range of alternatives were
insufficient, rejecting the agency’s argument that “there is no substantive difference between an
alternative that opens low and medium potential [for oil and gas] areas for leasing and one that
does not.” Exhibit 1 at 37. He further reasoned that “BLM did not closely study and alternative
that closes low and medium potential lands when it admits there is an exceedingly small chance
of them being leased[,]” and ultimately holding that “BLM’s failure to consider reasonable
alternatives violates NEPA.” Exhibit 1 at 37-38. Once again, BLM is relying on its unlawful
RMP analysis to approve the December 2018 sale.
Critically, BLM’s intended plan to move forward with oil and gas leasing in the
December 2018 lease sale, and future lease sales, through a determination of NEPA adequacy
(“DNA”)—a process explicitly in reliance on the now invalid Colorado River Valley RMP—to
satisfy the agency’s NEPA obligations is highly suspect. Although Judge Babcock has ordered
the parties to confer regarding remedies and, in the absence of agreement, to submit
supplemental briefing, it is entirely possible that moving forward with the December 2018 sale
may run counter to the ultimate relief granted to plaintiffs.
B. BLM’s December Lease Sale is in Violation of a Court Ordered Injunction and
Must Be Postponed or Cancelled Pending Compliance-ALL PARCELS.
On Friday, September 21st, the U.S. District Court for the District of Idaho issued a
Memorandum Decision and Preliminary Injunction in Western Watersheds Project v. Zinke, No.
1:18-cv-00187-REB (D. Idaho Sept. 21, 2018), attached as Exhibit 2. That injunction enjoins and
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restrains the Bureau of Land Management from implementing certain specified provisions of
BLM Instruction Memorandum 2018-034 (“IM 2018-034”) for fourth quarter/December 2018
and future oil and gas lease sales “contained in whole or in part within the Sage-Grouse Plan
Amendments’ recognized ‘Planning Area Boundaries,’” Exhibit 2 at 50. BLM appears to be
operating as if the injunction does not apply to prospective leasing decisions post September
2018, in violation of the order. For the reasons set forth below, the Citizen Groups hereby
demand that the BLM postpone its December 2018 oil and gas lease sale in its entirety, and any
other future lease sales, unless and until it fully complies with the Preliminary Injunction and
addresses the legal deficiencies identified therein.
Although the binding legal force of the Preliminary Injunction on BLM “applies only to
oil and gas lease sales contained in whole or in part within the Sage-Grouse Plan Amendments’
recognized ‘Planning Area Boundaries’ encompassing ‘Greater Sage-Grouse Habitat
Management Areas,’” Exhibit 2 at 56, its reasoning, which applies with equal force to all oil and
lease sales conducted under the unlawful requirements of IM 2018-034.
In its September 21 Memorandum Decision, the court ruled that plaintiffs are likely to
succeed on the merits of both their substantive and procedural challenges to IM 2018-034 under
the Federal Land Policy and Management Act (“FLPMA), 43 U.S.C. §§ 1712(a) & (h), 1739(e),
the National Environmental Policy Act (“NEPA”) 43 U.S.C. § 4332(C), 40 C.F.R. § 1506.6, and
the Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2). The court reviewed BLM’s IM
2018-034 and concluded it constitutes final agency action with respect to several critical
elements of the BLM’s oil and gas leasing process, including (a) BLM decisions whether or not
to permit public involvement, (b) length of public review and comment, and (c) length of public
protests of oil and gas lease sales. Exhibit 2 at 23-34. As the court noted, “the burden of such
constraints upon public participation and compressed protest periods falls most heavily upon
members of the public, as those who have nominated potential lease parcels and BLM have had
far more time to evaluate and consider the details of such parcels." Exhibit 2 at 25.
In reviewing the Center and WWP’s claims, and BLM’s defenses, under the standards
applicable to review of motions for preliminary relief, the court determined that the plaintiffs are
likely to succeed on the merits of the claim that IM 2018-034’s constraints on public
participation are (1) procedurally invalid, because BLM imposed binding requirements for oil
and gas leasing on BLM-administered lands and minerals without required public notice and
comment, Exhibit 1 at 33-34, and (2) that IM 2018-034 “improperly constrains public
participation in BLM oil and gas leasing decisions,” Exhibit 2 at 36.
The court concluded plaintiffs are likely to succeed on the fundamental question of
whether BLM’s statutory obligations require a minimum level of public involvement in leasing
decisions with irrevocable, long-lasting consequences for the lands and minerals BLM manages
on behalf of the public, and that the IM 2018-034 procedures fall short of those obligations. The
court found:
It is well-settled that public involvement in oil and gas leasing is required under
FLPMA and NEPA. . . . On a very fundamental level, it strains common sense to
see how these requirements are fulfilled when just comparing IM 2018-034 to IM
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2010-117. That is, how can it be said that IM 2018-034 provides the required
public participation 'to the fullest extent possible' and 'to the extent practicable,'
when it is dramatically more restrictive (at least on the issue of public
participation) than the previously-established IM (IM 2010-117) it only recently
replaced?
Exhibit 2 at 36-37. The court went on to state:
IM 2018-034 jettisoned prior processes, practices, and norms in favor of changes
that emphasized economic maximization to the detriment if not outright exclusion
of pre-decisional opportunities for the public to contribute to the decisionmaking
process affecting the management of public lands. That choice was problematic
when considering the Congressional directives for public involvement contained
in FLPMA and NEPA and the apparent shortcomings of IM 2018-034 in allowing
for public participation in BLM oil and gas leasing decisions.
Exhibit 2 at 40-41. Reviewing the record, the court further concluded that:
[i]n this case, the record contains significant evidence indicating that BLM made
an intentional decision to limit the opportunity for (and even in some
circumstances to preclude entirely) any contemporaneous public involvement in
decisions concerning whether to grant oil and gas leases on federal lands. . . . The
evidence illustrates that the intended result of the at-issue decisions was to
dramatically reduce and even eliminate public participation in the future decisionmaking process. Doing so certainly serves to meet the stated “purpose” of IM
2018-034 – that is, reducing or precluding public participation will “streamline
the leasing process to alleviate unnecessary impediments and burdens, to expedite
the offering of lands for lease . . . .” Yet, the route chosen by BLM to reach that
destination is problematic because the public involvement requirements of
FLPMA and NEPA cannot be set aside in the name of expediting oil and gas lease
sales. The benefits of public involvement and the mechanism by which public
involvement is obtained are not 'unnecessary impediments and burdens.”
Id. at 41 (emphasis added). Because of the court’s clear legal conclusion that BLM,
through IM 2018-034’s new procedures, unlawfully eliminated required minimum levels
of public involvement in mineral leasing decisions, any subsequent leasing decisions
carried out under the procedures of IM 2018-034 will be either (a) a direct violation of
the court’s injunction, if within the Greater Sage-Grouse Planning Areas, or (b) of at best
questionable legality, and potentially subject to being vacated, if outside the direct
geographic scope of the Preliminary Injunction. As the court noted, “In not being allowed
to participate at the leasing decision stage, or in having to hurriedly clamber to do so
because of IM 2018-034’s changes because of the limited time frame and other
constraints upon public participation, oil and gas leases have been (and will be) issued
without the full benefit of public input.” Exhibit 2 at 42-43 (emphasis added). Although
the court, in balancing hardships under Fed. R. Civ. P. 65, declined to vacate third-quarter
oil and gas lease sales that have already taken place, Exhibit 2 at 46-49, BLM is now
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fully on notice of the serious legal deficiencies inherent in the restricted public
involvement procedures of IM 2018-034.
In summary, in its haste to implement “energy dominance” policies and to curtail or
eliminate public involvement in lease sale decisions, the BLM and Department of Interior ran
afoul of NEPA, FLPMA, and the APA in both its promulgation of IM 2018-034, and in
subsequent lease sales employing its procedures. Past participation in landscape-scale planning
decisions, or the possibility of subsequent participation in permitting decisions once irrevocable
commitments of development rights have already been conveyed, are no substitute for the
legally-required duty on BLM to provide meaningful public participation in leasing decisions.
Because the entire process of identifying, reviewing, and offering oil and gas lease sales
for the BLM’s fourth quarter 2018 and subsequent mineral leasing process is fundamentally
compromised by the unlawful provisions of IM 2018-034, the appropriate course of action is for
BLM-Colorado to postpone its proposed March 2019 lease sale in its entirety, pending either (a)
promulgation of final rules establishing for public participation in leasing decisions, or (b) at a
minimum, interim compliance with the procedures applicable under IM 2010-117. Should BLM
move forward without addressing these deficiencies, any leasing decisions that continue to
proceed under the unlawful IM 2018-034 regime will be, at the very least, legally suspect and
subject to being vacated. Should BLM choose to run that risk and elect not to cancel the
proposed March sales in their entirety, it must, at a bare minimum, comply with the express
requirements of the Preliminary Injunction for all proposed leases within the boundaries of the
greater sage-grouse Planning Area:
a.

For fourth quarter/December 2018 (and succeeding) oil and gas lease
sales, IM 2018-034, Section III.B.5 – “Public Participation” is enjoined
and replaced with IM 2010-117, Section III.C.7 – “Parcel Review
Timeframes.”

b.

For fourth quarter/December 2018 (and succeeding) oil and gas lease
sales, IM 2018-034, Section III.D – “NEPA Compliance Documentation”
is enjoined and replaced with IM 2010-117, Section III.E – “NEPA
Compliance Documentation.”

c.

For fourth quarter/December 2018 (and succeeding) oil and gas lease
sales, IM 2018-034, Section IV.B – “Lease Sale Parcel Protests” is
enjoined and replaced with IM 2010-117, Section III.H – “Lease Sale
Parcel Protests.”

Exhibit 2 at 55-56. Specifically, BLM must provide a 30-day public review and comment period
on Environmental Assessments and/or Determinations of NEPA Adequacy. Exhibit 2 at 7-9, 56
(requiring compliance with Section III.E, “NEPA Compliance Documentation,” of IM 2010117).
In addition, it must allow for a 30-day public protest period on any final lease sale notice,
as provided for in Section III.H of IM 2010-117. Should compliance with these requirements not
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be possible under BLM’s currently-proposed auction schedule, BLM must, at a bare minimum,
defer the proposed leasing action to allow for compliance with the court’s Preliminary
Injunction.
In conclusion, we request that the BLM carefully evaluate the implications of the court’s
order, and avail itself of the opportunity to begin a careful evaluation of the proposed December
2018 oil and gas lease sale – one that views public input as a resource, not a burden, and that
complies with both the letter and the spirit of NEPA and FLPMA by encouraging, not
discouraging, public participation.
C. BLM Cannot Rely on a Determination of NEPA Adequacy for the Grand Junction
and Colorado River Valley Parcels-ALL PARCELS.
As discussed at length above, BLM’s preparation of Determinations of NEPA Adequacy
(DNA) for parcels within the Grand Junction and Colorado River Valley Field Offices is wholly
improper and violates the National Environmental Policy Act (NEPA).
The DNAs tier to the Final Environmental Impact Statement for the Resource
Management Plan (“RMP-EIS” and “RMP”) governing each respective field office, but BLM’s
reliance on the RMP-EISs is misplaced. Each of the EISs fails to address site-specific impacts
that could foreseeably result from new leasing, including impacts on wildlife, water resources,
air quality and public health impacts, as determined by the federal judge in Wilderness Workshop
v. BLM discussed above. Nor do the RMP-EISs provide a complete analysis of the cumulative
impacts of new oil and gas development, including greenhouse gas emissions, to properly
support a DNA. Further, new information has arisen since the RMPs were adopted, revealing
significant, reasonably foreseeable effects that BLM must take into account in its leasing
decision, but which the RMPs do not, and could not have considered.
Case law and NEPA itself make clear that BLM is required to perform and disclose an
analysis of environmental impacts before the issuance of an oil and gas lease. N.M. ex rel.
Richardson v. BLM, 565 F.3d 683, 716 (10th Cir. 2009). In the Tenth Circuit, “assessment of all
‘reasonably foreseeable’ impacts must occur at the earliest practicable point, and must take place
before an irretrievable commitment of resources’ is made.” Id. at 718 (citations omitted).
The issuance of a lease is an “irretrievable commitment of resources.” See id.; Sierra
Club v. Peterson, 717 F.2d 1409, 1414 (D.C. Cir. 1983); Pennaco Energy, Inc. v. U.S. Dep’t of
Interior, 377 F.3d 1147, 1160 (10th Cir. 2004). Under BLM’s interpretation of its regulations,
absent a no surface occupancy stipulation, a lessee cannot be prohibited entirely “from surface
use of the leased parcel once its lease is final.” See Richardson, 565 F.3d at 718 (citing 43 C.F.R.
§ 3101.1-2 [“A lessee shall have the right to use so much of the leased lands as is necessary to
explore for, drill for, mine, extract, remove and dispose of all the leased resource in a leasehold
subject to: Stipulations attached to the lease . . . [and other] reasonable measures . . . .”]); see also
BLM Handbook H-1624-1 (“By law, these impacts [from oil and gas development] must be
analyzed before the agency makes an irreversible commitment. In the fluid minerals program,
this commitment occurs at the point of lease issuance.”).
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Instead of disclosing reasonably foreseeable impacts, however, BLM improperly tiers to
the EISs for the respective governing RMPs, in violation of NEPA. The RMP-EISs lack any
analysis of the impacts of oil and gas development in the specific local areas at issue, and BLM
unlawfully postpones disclosure of site-specific impacts when such analysis is possible now. The
RMPs also contain incomplete or inadequate analysis of greenhouse gas emissions and hydraulic
fracturing, hiding the full climate change impacts and public health risks of new leasing. Finally,
new information arising since the RMPs’ adoption concerning significant public health, water
depletion, endangered fish, and cumulative effects of fracking renders the RMPs outdated and
unreliable.
D. The BLM Failed to Take a Hard Look at the Direct, Indirect and Cumulative
Impacts of Oil and Gas Development on Resource Values-ALL PARCELS.
The National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq., and its
implementing regulations, promulgated by the Council on Environmental Quality (“CEQ”), 40
C.F.R. §§ 1500.1 et seq., is our “basic national charter for the protection of the environment.” 40
C.F.R. § 1500.1. Recognizing that “each person should enjoy a healthful environment,” NEPA
ensures that the federal government uses all practicable means to “assure for all Americans safe,
healthful, productive, and esthetically and culturally pleasing surroundings,” and to “attain the
widest range of beneficial uses of the environment without degradation, risk to health or safety,
or other undesirable and unintended consequences,” among other policies. 43 U.S.C. § 4331(b).
NEPA regulations explain, in 40 C.F.R. §1500.1(c), that:
Ultimately, of course, it is not better documents but better decisions that count.
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to
foster excellent action. The NEPA process is intended to help public officials
make decisions that are based on understanding of environmental consequences,
and take actions that protect, restore, and enhance the environment.
Thus, while “NEPA itself does not mandate particular results, but simply prescribes the
necessary process,” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989),
agency adherence to NEPA’s action-forcing statutory and regulatory mandates helps federal
agencies ensure that they are adhering to NEPA’s noble purpose and policies. See 42 U.S.C. §§
4321, 4331.
NEPA imposes “action forcing procedures … requir[ing] that agencies take a hard look
at environmental consequences.” Methow Valley, 490 U.S. at 350 (citations omitted) (emphasis
added). These “environmental consequences” may be direct, indirect, or cumulative. 40 C.F.R.
§§ 1502.16, 1508.7, 1508.8. A cumulative impact – particularly important here – is defined as:
the impact on the environment which results from the incremental impact of the
action when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or person undertakes
such other actions. Cumulative impacts can result from individually minor but
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collectively significant actions taking place over a period of time.
40 C.F.R. § 1508.7.
Federal agencies determine whether direct, indirect, or cumulative impacts are significant
by accounting for both the “context” and “intensity” of those impacts. 40 C.F.R. § 1508.27.
Context “means that the significance of an action must be analyzed in several contexts such as
society as a whole (human, national), the affected region, the affected interests, and the locality”
and “varies with the setting of the proposed action.” 40 C.F.R. § 1508.27(a). Intensity “refers to
the severity of the impact” and is evaluated according to several additional elements, including,
for example: unique characteristics of the geographic area such as ecologically critical areas; the
degree to which the effects are likely to be highly controversial; the degree to which the possible
effects are highly uncertain or involve unique or unknown risks; and whether the action has
cumulatively significant impacts. Id. §§ 1508.27(b).
Furthermore, the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. §
1701 et seq., directs that “the public lands be managed in a manner that will protect the quality of
[critical resource] values; that, where appropriate, will preserve and protect certain public lands
in their natural condition; that will provide food and habitat for fish and wildlife and domestic
animals; and that will provide for outdoor recreation and human occupancy and use.” 43 U.S.C.
§ 1701(a)(8). This substantive mandate requires that the agency not elevate the development of
oil and gas resources above other critical resource values in the planning area. To the contrary,
FLPMA requires that where oil and gas development would threaten the quality of critical
resources, that conservation of these resources should be the preeminent goal. As detailed,
below, for several critical resource values in the planning area, the proposed action conflicts with
the BLM’s mandate under FLMPA.
1. An Agency fails to take a “hard look” if it predetermines its NEPA analysis.
NEPA “requires ... that an agency give a ‘hard look’ to the environmental impact of any
project or action it authorizes.” Morris v. U.S. Nuclear Regulatory Commission, 598 F.3d 677,
681 (10th Cir. 2010). This examination “must be taken objectively and in good faith, not as an
exercise in form over substance, and not as a subterfuge designed to rationalize a decision
already made.” Forest Guardians, 611 F.3d at 712 (quoting Metcalf v. Daley, 214 F.3d 1135,
1142 (9th Cir. 2000)); see also 40 C.F.R. § 1502.2(g) (“Environmental impact statements shall
serve as the means of assessing the environmental impact of proposed agency actions, rather than
justifying decisions already made.”); id. § 1502.5 (“The statement shall be prepared early enough
so that it can serve practically as an important contribution to the decision-making process and
will not be used to rationalize or justify decisions already made.”).
As soon as BLM sells an oil and gas parcel – particularly, as here, when the lease may be
sold without a no surface occupancy (“NSO”) stipulation – that sale confers a guaranteed right to
the leaseholder, which includes the right of occupancy. In other words, once a lease sale occurs,
the agency’s options regarding management of that parcel is severely restrained. Without
analyzing impacts from the lease sale itself, any subsequent analysis intrinsically shifts from
preventing impacts (and managing lands for other resource values) to merely mitigating impacts
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(and allowing oil and gas lessees to exercise their surface use rights to the lease at the expense of
other resource values). This approach is fundamentally incongruous with NEPA’s mandate. The
Ninth Circuit has noted: “In a way, reliance on mitigation measures presupposes approval. It
assumes that – regardless of what effects construction may have on resources – there are
mitigation measures that might counteract the effect without first understanding the extent of the
problem. This is inconsistent with what NEPA requires.” Northern Plains Resource Council v.
Surface Transportation Board, 668 F.3d 1067, 1084-85 (9th Cir. 2011). It is critical that BLM
avoid this scenario. If not otherwise withdrawn, as discussed above, the use of NSO stipulations
should predominate the parcels offered, and mitigation should be relied upon only where such
management is clearly supported by detailed site-specific analysis.
BLM, in making a predetermined conclusion, creates an un-level playing field that
benefits oil and gas leasing and drilling at the expense of other multiple use resources. There is a
long line of cases that warn agencies against making a predetermined decision with respect to
their NEPA analysis. The Tenth Circuit Court of Appeals has cautioned: “[I]f an agency
predetermines the NEPA analysis by committing itself to an outcome, the agency likely has
failed to take a hard look at the environmental consequences of its actions due to its bias in favor
of that outcome and, therefore, has acted arbitrarily and capriciously.” Forest Guardians, 611
F.3d at 713 (citing Davis v. Mineta, 302 F.3d 1104 (10th Cir. 2002). The Tenth Circuit further
stated that “[w]e [have] held that ... predetermination [under NEPA] resulted in an environmental
analysis that was tainted with bias” and was therefore not in compliance with the statute. Id.
(citing Davis, 302 F.3d at 1112–13, 1118–26)).
While the threshold for finding agency predetermination is high – “occur[ing] only when
an agency irreversibly and irretrievably commits itself to a plan of action that is dependent upon
the NEPA environmental analysis producing a certain outcome, before the agency has completed
that environmental analysis,” Forest Guardians, 611 F.3d at 714 (emphasis in original) – here,
BLM’s misguided process threatens to meet that threshold.
Adherence to this truncated timeframe would require that the agency reach a finding of
no significant impact (“FONSI”), based not on any actual analysis of impacts, but rather on the
predetermined decision to maintain a schedule despite its findings. At a minimum, this creates an
improper “inertial presumption” in favor of committing resources to oil and gas development
before knowing the site-specific impacts of oil and gas development. Natl. Wildlife Fed. v.
Morton, 393 F.Supp 1286, 1292 (D.D.C. 1975).
By reaching, in effect, a predetermined decision – or at least creating a presumption in
favor of oil and gas leasing and development – BLM not only violates NEPA, but also, by
elevating development of oil and gas over other multiple use resources, FLPMA. As the Tenth
Circuit has explained:
It is past doubt that the principle of multiple use does not require BLM to
prioritize development over other uses… Development is a possible use, which
BLM must weigh against other possible uses – including conservation to protect
environmental values, which are best assessed through the NEPA process.
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New Mexico ex rel. Richardson v. Bureau of Land Management, 565 F.3d 683, 710 (10th
Cir. 2009). BLM’s presupposition of outcome is a direct affront to both NEPA and FLPMA, and
cannot be sustained.
2. Because an irretrievable commitment of resources will occur at the lease
sale stage, BLM must consider impacts prior to the sale.
In the past, BLM has stated its intent to defer NEPA analysis to determine whether
significant impacts exist until the application for permit to drill (“APD”) stage. Given the
timeline provided, as noted above, BLM threatens to adopt the same approach, here.
BLM has previously relied on Park County Resource Council v. U.S. Department of
Agriculture, 817 F.2d 609 (10th Cir. 1987), to support its contention that site-specific NEPA
analysis is not required until the APD stage. In Park County, the Court provided that “with
appropriate lease stipulations aimed at protecting the environment, lease issuance itself,
essentially a paper transaction, does not usually require prior preparation of an EIS.” Park
County, 817 F.2d at 621 (emphasis added). Park County, however, does not stand for the
proposition – as BLM has implied – that there is a categorical rule exempting BLM from ever
performing site-specific analysis at the lease sale stage. Indeed, the 9th Circuit has consistently
held that the sale of oil and gas leases is an irretrievable commitment of resources for which an
EIS must be prepared. See, e.g., Conner v. Burford, 848 F.2d 1441 (9th Cir.1988); Bob Marshall
Alliance v. Hodel, 852 F.2d 1223, 1227 (9th Cir.1988). Further, Park County cannot be
understood in a vacuum; as the Tenth Circuit more recently explained:
[T]here is no bright line rule that site-specific analysis may wait until the APD
stage. Instead, the inquiry is necessarily contextual. Looking to the standards set
out by regulation and by statute, assessment of all ‘reasonably foreseeable’
impacts must occur at the earliest practicable point, and must take place before an
‘irretrievable commitment of resources’ is made. 42 U.S.C. § 4332(2)(C)(v);
Pennaco Energy v. U.S. Dept. of Interior, 377 F.3d 1147, 1160 (10th Cir. 2004);
Kern v. U.S. Bureau of Land Management, 284 F.3d 1062, 1072 (9th Cir. 2002);
40 C.F.R. §§ 1501.2, 1502.22. Each of these inquiries is tied to the existing
environmental circumstances, not to the formalities of agency procedures. Thus,
applying them necessarily requires a fact-specific inquiry.
New Mexico ex rel. Richardson, 565 F.3d at 717-18. The Court has unambiguously stated that
“[t]he operative inquiry [is] simply whether all foreseeable impacts of leasing [are] taken into
account before leasing [can] proceed.” Id. at 717.
Indeed, in Pennaco Energy, the Court found: “A plan-level EIS for the area failed to
address the possibility of CBM development, and a later EIS was prepared only after the leasing
stage, and thus ‘did not consider whether leases should have been issued in the first place.’” New
Mexico, 565 F. 3d. at 717 (citing Pennaco Energy, 377 F.3d at 1152). Moreover, the Court held
that “[b]ecause the issuance of leases gave lessees a right to surface use, the failure to analyze
CBM development impacts before the leasing stage foreclosed NEPA analysis from affecting the
agency’s decision.” Id. (citing Pennaco Energy, 377 F.3d at 1160).
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Unlike Park County where site-specific impacts were difficult to anticipate, here, like in
Pennaco Energy, the impacts of leasing these parcels are reasonably foreseeable: other lands in
this area have already been leased and development is ongoing. Thus, as in Pennaco Energy, an
EIS assessing the specific effects of oil and gas development is required before the leasing stage.
Moreover, irrespective of BLM’s ultimate conclusion with regard to stipulations, an
irretrievable commitment of resources will be conferred at the lease sale stage; oil and gas leases
confer “the right to use so much of the leased lands as is necessary to explore for, drill for, mine,
extract, remove and dispose of all the leased resource in a leasehold.” 40 C.F.R. § 3101.1-2;
Sierra Club v. Hodel, 848 F.2d 1068, 1093 (10th Cir. 1988) (agencies are to perform hard look
NEPA analysis “before committing themselves irretrievably to a given course of action so that
the action can be shaped to account for environmental values”).
Yet, even if a parcel were to contain a NSO stipulation, the mere issuance of the lease
confers a right to the resources thereunder. Whether through directional drilling or some other
method of extraction, the leaseholder has an exercisable interest as soon as the lease is conferred,
which it then relies upon in proceeding with its development plan. Therefore, significant
environmental impacts, based on those lease rights, may also occur once a lease is issued.
Although it is true that “some or all of the environmental consequences of oil and gas
development may be mitigated through lease stipulations, it is equally true that the purpose of
NEPA is to examine the foreseeable environmental consequences of a range of alternatives prior
to taking an action that cannot be undone.” Montana Wilderness Ass’n v. Fry, 310 F.Sup.2d
1127, 1145 (D.Mont., 2004) (citation omitted) (emphasis added); 40 C.F.R. § 1501.2.
If BLM fails to perform site-specific analysis at the lease stage, BLM’s authority will
thereafter be limited to imposing mitigation measures consistent with the terms of the lease. In
other words, BLM will not be able to impose conditions inconsistent with the lease terms and it
cannot deny the developer the right to drill altogether. Consequently, if BLM discovers
significant impacts at the APD stage, it may no longer be able to prevent them.
Because BLM is irretrievably committing resources at the lease sale stage, it must
consider the impacts of its decision to lease parcels before it can confer public resources to a
private developer in a lease – analysis which would be inherently flawed if performed without
the benefit of a thorough and adequate Resource Management Plan. Here no such plan exists.
3. The preparation of an Environmental Impact Statement (“EIS”) is required
prior to the issuance of the lease.
As the Tenth Circuit has explained, “[i]f the agency determines that its proposed action
may ‘significantly affect’ the environment, the agency must prepare a detailed statement on the
environmental impact of the proposed action in the form of an EIS.” Airport Neighbors Alliance
v. U.S., 90 F.3d 426, 429 (10th Cir. 1996) (citation omitted) (emphasis added). Similarly,
according to the Ninth Circuit:
We have held that an EIS must be prepared if ‘substantial questions are raised as
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to whether a project ... may cause significant degradation to some human
environmental factor.’ To trigger this requirement a ‘plaintiff need not show that
significant effects will in fact occur,’ [but instead] raising ‘substantial questions
whether a project may have a significant effect’ is sufficient.
Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1149-50 (9th Cir. 1998) (citations omitted)
(emphasis original).
If BLM “decides not to prepare an EIS, ‘it must put forth a convincing statement of
reasons’ that explains why the project will impact the environment no more than insignificantly.
This account proves crucial to evaluating whether the [agency] took the requisite ‘hard look.’”
Ocean Advoc. v. U.S. Army Corps of Engrs., 402 F.3d 846, 864 (9th Cir. 2005). In the instant
case, however, the BLM would be hard pressed to reach any conclusion other than that
development in this area may result in significant degradation.
4. BLM failed to take a hard look at Public Health Impacts from Leasing the
Parcels for Oil and Gas Development.
a. Health Impacts of Increased Air Pollution
The potential harms resulting from increased exposure to the dangerous air pollutants
from unconventional oil and gas development are serious and wide-ranging. A growing body of
scientific research has documented adverse public health impacts from unconventional oil and
gas development, including studies showing air pollutants at levels associated with reproductive
and developmental harms and the increased risk of morbidity and mortality.1 A comprehensive
review of the risks and harms of fracking to public health came to several key findings related to
air pollution: (1) “drilling and fracking emissions contribute to toxic air pollution and smog
(ground-level ozone) at levels known to have health impacts,” (2)“public health problems
associated with drilling and fracking, including reproductive impacts and occupational health and
safety problems, are increasingly well documented”; and (3)“fracking infrastructure poses
serious potential exposure risks to those living near it.” 2
The range of illnesses that can result from the wide array of air pollutants from fracking
were summarized in a study by Dr. Theo Colburn, which charts which chemicals have been
shown to be linked to certain illnesses.3 This study analyzed air samples taken during drilling
1

Hays, Jake & Seth B.C. Shonkoff , Towards an Understanding of the Environmental and Public Health
Impacts of Unconventional Natural Gas Development: A Categorical Assessment of the Peer-Reviewed
Scientific Literature, 11 PLoS ONE e0154164 (2016); Shonkoff 2014; Webb, Ellen et al., Developmental
and reproductive effects of chemicals associated with unconventional oil and natural gas operations, 29
Rev Environ Health 307 (2014); McKenzie 2012; Clean Air Task Force, Fossil Fumes: A Public Health
Analysis of Toxic Air Pollution From the Oil and Gas Industry, June 2016, available at:
http://www.catf.us/resources/publications/files/FossilFumes.pdf.
2
Physicians for Social Responsibility and Concerned Health Professionals of NY, Compendium of
Scientific, Medical, and Media Findings Demonstrating Risks and Harms of Fracking, Fourth Edition,
November 17, 2016 (“PSR 2016”).
3
Colborn 2011; Colborn 2012; See note 120 & accompanying text below.
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operations near natural gas wells and residential areas in Garfield County, Colorado and detected
57 chemicals between July 2010 and October 2011, including 44 with reported health effects.4
For example:
Thirty-five chemicals were found to affect the brain/nervous system, 33 the
liver/metabolism, and 30 the endocrine system, which includes reproductive and
developmental effects. The categories with the next highest numbers of effects
were the immune system (28), cardiovascular/blood (27), and the sensory and
respiratory systems (25 each). Eight chemicals had health effects in all 12
categories. There were also several chemicals for which no health effect data
could be found.5
The study found extremely high levels of methylene chloride, which may be used as
cleaning solvents to remove waxy paraffin that is commonly deposited by raw natural gas in the
region. These deposits solidify at ambient temperatures and build up on equipment.6 While none
of the detected chemicals exceeded governmental safety thresholds of exposure, the study noted
that such thresholds are typically based on “exposure of a grown man encountering relatively
high concentrations of a chemical over a brief time period, for example, during occupational
exposure.”7 Consequently, such thresholds may not apply to individuals experiencing “chronic,
sporadic, low-level exposure,” including sensitive populations such as children, the elderly, and
pregnant women.8 For example, the study detected polycyclic aromatic hydrocarbon (PAH)
levels that could be of “clinical significance,” as recent studies have linked low levels of
exposure to lower mental development in children who were prenatally exposed.9 In addition,
government safety standards do not take into account “the kinds of effects found from low-level
exposure to endocrine-disrupting chemicals…, which can be particularly harmful during prenatal
development and childhood.10
Adverse health impacts documented among residents living near drilling and fracking
operations include reproductive harms, increased asthma attacks, increased rates of
hospitalization, ambulance runs, emergency room visits, self-reported respiratory problems and
rashes, motor vehicle fatalities, trauma, and drug abuse. A 2016 review concluded:
By several measures, evidence for fracking-related health problems is emerging
across the United States. In Pennsylvania, as the number of gas wells increase in a
community, so do rates of hospitalization. Drilling and fracking operations are
correlated with elevated motor vehicle fatalities (Texas), asthma (Pennsylvania),
self-reported skin and respiratory problems (southwestern Pennsylvania),
ambulance runs and emergency room visits (North Dakota), infant deaths (Utah),
4

Colborn 2012 at pp. 21-22 (pages refer to page numbers in attached manuscript and not journal pages).
Colborn 2012 at 11.
6
Id. at 10.
7
Id. at 11-12.
8
Id. at. 12.
9
Id. at 10-11.
10
Id. at 12.
5
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birth defects (Colorado), high risk pregnancies (Pennsylvania), premature birth
(Pennsylvania), and low birthweight (multiple states). Benzene levels in ambient
air surrounding drilling and fracking operations are sufficient to elevate risks for
future cancers in both workers and nearby residents, according to studies. Animal
studies show that two dozen chemicals commonly used in fracking operations are
endocrine disruptors that can variously disrupt organ systems, lower sperm
counts, and cause reproductive harm at levels to which people can be realistically
exposed.11
A rigorous study by Johns Hopkins University, which examined 35,000 medical records
of people with asthma in Pennsylvania, found that people who live near a higher number of, or
larger, active gas wells were 1.5 to 4 times more likely to suffer from asthma attacks than those
living farther away, with the closest groups having the highest risk.12 Relatedly, in a 2018 study
of pediatric asthma-related hospitalizations, it was found that children and adolescents exposed
to newly spudded unconventional natural gas development wells within their zip code had 1.25
times the odds of experiencing an asthma-related hospitalization compared to children who did
not live in these communities. Furthermore, children and adolescents living in a zip code with
any current or previous drilling activity had 1.19 times the odds of experiencing an asthmarelated hospitalization compared to children who did not live in these communities. Amongst
children and adolescents (ages 2-18), children between 2 and 6 years of age had the greatest odds
of hospitalization in both scenarios.13
A recent Yale University study identified numerous fracking chemicals that are known,
probable, or possible human carcinogens (20 air pollutants) and/or are linked to increased risk
for leukemia and lymphoma (11 air pollutants), including benzene, 1,3-butadiene, cadmium,
diesel exhaust, and polycyclic aromatic hydrocarbons.14
In a 2018 study by McKenzie et al. conducted in the Denver Julesberg Basin on the
Colorado Northern Front Range (CNFR), it was found that the currently established setback
distance of 152 m (500 ft) does little to protect people in that proximity. In analyses of
nonmethane concentrations from 152 to >1600 m from oil and gas facilities, it was found that the
EPA’s minimum cumulative lifetime excess cancer risk benchmark of 1 in a million was
exceeded. Cumulative lifetime excess cancer risk increased with decreasing distance from the
nearest oil and gas facility. Residents living within 610 m of and oil and gas facility had an
overall cancer risk in excess of the EPA’s upper bound for remedial action of 1 in 10,000.
Furthermore, residents within 152 m of an oil and gas facility had an overall excess cancer risk
of 8.3 in 10,000, along with an increased likelihood of neurological, hematological, and
11

PSR 2016 at 93.
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developmental health effects. Over 95% of the total risk was due to benzene, with additional risk
due to the presence of toluene, ethylbenzene, xylene, and alkanes.15
Numerous studies also suggest that higher maternal exposure to fracking and drilling can
increase the incidence of high-risk pregnancies, premature births, low-birthweight babies, and
birth defects. A study of more than 1.1 million births in Pennsylvania found evidence of a greater
incidence of low-birth-weight babies and significant declines in average birth weight among
pregnant women living within 3 km of fracking sites.16 The study estimated that about 29,000
U.S. births each year occur within 1 km of an active fracking sties and “that these births
therefore may be at higher risk of poor birth outcomes.” A study of 9,384 pregnant women in
Pennsylvania found that women who live near active drilling and fracking sites had a 40 percent
increased risk for having premature birth and a 30 percent increased risk for having high-risk
pregnancies.17 Another Pennsylvania study found that pregnant women who had greater
exposure to gas wells -- measured in terms of proximity and density of wells -- had a much
higher risk of having low-birthweight babies; the researchers identified air pollution as the likely
route of exposure.18 In rural Colorado, mothers with greater exposure to natural gas wells were
associated with a higher risk of having babies with congenital heart defects and possibly neural
tube defects.19
Other studies have found that residents living closer to drilling and fracking operations
had higher hospitalization rates20 and reported more health symptoms including upper respiratory
problems and rashes.21
Workers suffer high risks from toxic exposure and accidents.22 One study of the
occupational inhalation risks caused by emissions from chemical storage tanks associated with
15

McKenzie, Lisa et al., Ambient Nonmethane Hydrocarbon Levels Along Colorado’s Northern Front
Range: Acute and Chronic Health Risks, 52 Environmental Science & Technology 4514 (2018).
16
Currie, Janet et al., Hydraulic fracturing and infant health: New evidence from Pennsylvania, 3 Science
Advances e1603021 (2017).
17
Casey, Joan A., Unconventional Natural Gas Development and Birth Outcomes in Pennsylvania, USA,
27 Epidemiology 163 (2016).
18
Stacy, Shaina L. et al., Perinatal Outcomes and Unconventional Natural Gas Operations in Southwest
Pennsylvania, 10 PLoS ONE e0126425 (2015).
19
McKenzie, Lisa M., Birth Outcomes and Maternal Residential Proximity to Natural Gas Development
in Rural Colorado, 122 Environmental Health Perspectives 412 (2014).
20
Jemielita, Thomas et al., Unconventional Gas and Oil Drilling Is Associated with Increased Hospital
Utilization Rates, 10 PLoS ONE e0131093 (2015).
21
Rabinowitz, Peter M. et al., Proximity to Natural Gas Wells and Reported Health Status: Results of a
Household Survey in Washington County, Pennsylvania, 123 Environmental Health Perspectives 21
(2015).
22
Esswein, Eric J. et al., Occupational Exposures to Respirable Crystalline Silica During Hydraulic
Fracturing, 10 Journal of Occupational and Environmental Hygiene 347 (2013); Esswein, Eric et al.,
Evaluation of Some Potential Chemical Exposure Risks during Flowback Operations in Unconventional
Oil and Gas Extraction: Preliminary Results, 11 Journal of Occupational and Environmental Hygiene
D174 (2013); Harrison, Robert J. et al., Sudden Deaths Among Oil and Gas Extraction Workers Resulting
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fracking wells found that chemicals used in 12.4 percent of wells posed acute non-cancer risks,
chemicals used in 7.5 percent of wells posed acute cancer risks, and chemicals used in 5.8
percent of wells posed chronic cancer risks.23 As summarized below:
Drilling and fracking jobs are among the most dangerous jobs in the nation with a
fatality rate that is five times the national average and shows no sign of abating.
Occupational hazards include head injuries, traffic accidents, blunt trauma, burns,
inhalation of hydrocarbon vapors, toxic chemical exposures, heat exhaustion,
dehydration, and sleep deprivation. An investigation of occupational exposures
found high levels of benzene in the urine of wellpad workers, especially those in
close proximity to flowback fluid coming up from wells following fracturing
activities. Exposure to silica dust, which is definitively linked to silicosis and lung
cancer, was singled out by the National Institute for Occupational Safety and
Health as a particular threat to workers in fracking operations where silica sand is
used. At the same time, research shows that many gas field workers, despite these
serious occupational hazards, are uninsured or underinsured and lack access to
basic medical care.24
Methods of collecting and analyzing emissions data often underestimate health risks by
failing to adequately measure the intensity, frequency, and duration of community exposure to
toxic chemicals from fracking and drilling; failing to examine the effects of chemical mixtures;
and failing to consider vulnerable populations.25 Of high concern, numerous studies highlight
that health assessments drilling and fracking emissions often fail to consider impact on
vulnerable populations including environmental justice communities26 and children.27 For
example, a recent analysis of oil and gas development in California found that 14 percent of the
state’s population totaling 5.4 million people live within a mile of at least one oil and gas well.
More than a third of these residents, totaling 1.8 million people, also live in areas most burdened
by environmental pollution.28
b. Health Impacts from Water Pollution

23
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AERMOD, 224 Environmental Pollution 300 (2017).
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The chemical burden associated with fracking and other oil and gas extraction technique
is not limited to air quality but extends to water quality as well. In a December 2016 report from
the US EPA, the following factors were found to potentially impact water quality: (1) Water
withdrawals for fracking in times or areas of low water availability; (2) Spills during the
management of fracking fluids and chemicals or produced water; (3) Injection of fracking fluids
into wells with inadequate mechanical integrity; (4) Injection of fracking fluids directly into
groundwater resources; (5) Discharge of inadequately treated fracking wastewater to surface
water resources; and (6) Disposal or storage of fracking wastewater in unlined pits. In fact, the
compilation of this list was based on studies that found impacts to wastewater from the listed
activities.29
The potential for water quality impacts is because hydraulically fractured oil and gas
production wells can be located near or within sources of drinking water. Between 2000 and
2013, about 3,900 public water systems were estimated to have had at least one fracked well in
one mile of their water source. These public water systems served more than 8.6 million people
year-round in 2013. Another 3.6 million people were estimated to have gotten drinking water
from non-public water supply wells with at least one fracked well.30 This is of great concern
given the harmful chemicals found associated with fracking.
Many toxic chemicals used in fracking and oil and gas extraction are water soluble and
pose a threat to the water we drink. For example, hydrochloric acid is used to initiate rock
fractures, ethylene glycol is used to prevent scale deposits in pipes, and glutaraldehyde is used to
eliminate bacteria from produced water.31 There are also chemicals that are directly associated
with fossil fuels and produced water, such as the BTEX chemicals. This suite of chemicals, both
from fracking fluids and fossil fuels, poses threats to virtually all systems of the body including
the sensory, gastrointestinal, immune, reproductive, cardiovascular, endocrine, and nervous
systems.32
These chemicals can be mobilized in a number of ways, one of which is spills. Several
studies have noted spills of fracking fluids or additives, most of which were caused by equipment
failure or human error. For instance, an EPA analysis characterized 151 spills of fracking fluids
or additives on or near well sites in 11 states between January 2006 and April 2012. Of the total,
34% of the spills were due to equipment failure, 25% were due to human error, and more than
30% of the spills were from fluid storage units.33 Similarly, in a study of spills reported to the
Colorado Oil and Gas Conservation Commission, of 125 spills during well stimulation between
January 2010 and August 2013, 51% were caused by human error, and 46% were caused by
29
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equipment failure. Furthermore, of the 151 spills analyzed by the EPA, the spill amount ranged
from 5 gallons up to 19,320 gallons. Thirteen of the 151 spills reached a surface water body, with
the largest spill volume reported reaching a water body being 7,350 gallons.34 Also reported were
spills reaching Pennsylvania surface waters between January 2008 and June 2013 with volumes
ranging from 3,400 gallons to 227,000 gallons.35 Such noted mobility of spill waters ultimately
poses a threat to both surface and ground beneficial use waters. Similar threats are posed by
spills of produced water as well.
Another way in which chemicals can be mobilized is through unintended flow pathways
in the subsurface resulting from fracking. A well with insufficient mechanical integrity (e.g. due
to well casing and tubing leaks, uncemented annulus, gaps in cement, gaps between casing and
cement) can allow unintended fluid movement. Also, the fracture network produced during
fracking could intersect sources of groundwater or surface water constituting a conduit for
fracking water to flow. Finally, there have been instances where fracking one well has affected a
nearby oil and gas well or its fracture network, resulting in spills of the nearby well.36
Perhaps the best examples of unwanted fluid migration are found in Pennsylvania. For
example, an abandoned well in Pennsylvania produced a 30-foot geyser of brine and gas for
more than a week after the fracking of a nearby gas well.37 In another example, in 2009, shortly
after drilling and fracking in the Marcellus Shale, residents near the township of Dimock,
Pennsylvania reported that natural gas was appearing or increasing in their water wells.38 As of
2016, over 1,000 fracking water contamination complaints had been filed from 17 of 40 fracking
counties in Pennsylvania.39 However, evidence of fluid migration has been observed in many
other settings, including the Raton Basin of Colorado and Parker County, Texas, posing risks to
drinking water and ultimately public health.40
c. Seismic Health Threats
Associated with oil and gas extraction-related activities is the threat of induced
seismicity. There are some studies that link seismicity directly to fracking. For instance, fracking
has been inferred to trigger the majority of injection-induced earthquakes in western Canada.41
However, in the United States, wastewater disposal associated with oil and gas extraction is
considered the primary triggering mechanism, although fracking is sometimes implicated as
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well.42 Atypical seismic activity has been documented extensively in the central and eastern
United States. There, earthquake count has increased dramatically over the last decade, with
more than 300 earthquakes with M ≥ 3 between 2010 and 2012, or an average of 100
events/year, compared with an average rate of 21 events/year for the period spanning 1967 to
2000.43 This surge of activity includes a magnitude 5.7 earthquake that struck Oklahoma in 2011,
in close proximity to active fracking wastewater wells, 44 and a 5.8 magnitude quake on
September 3, 2016 that proved to be the most powerful earthquake ever recorded in Oklahoma.45
Disposal of fracking wastewater in Class II wells has been associated with earthquakes in
several US states, including Oklahoma, Colorado, New Mexico, Arkansas, and Ohio.46 Horton
(2012) attributed an earthquake swarm in northern Arkansas to fracking wastewater injection.47
In the Raton Basin of southern Colorado and northern New Mexico, Rubinstein et al. (2014)
presented evidence linking injection well disposal of produced water to seismic events.48
Weingarten et al. (2015), in a study evaluating seismicity in multiple states, found a relationship
between Class II wells and seismicity.49
The mechanisms linking wastewater injection and earthquakes are understood: injectioninduced increases in fluid pressure within aquifers and fault lubrication by injected fluids have
the potential to destabilize well bores and cause preexisting faults to slip.50 Injection-induced
earthquakes pose a threat to public health both through the inherent destructiveness of
earthquakes and the potential for earthquakes to jeopardize the integrity of oil and gas wells and
create new pathways for fluid flow. New pathways for fluid flow could bring wastewater fluids
or oil and gas into contact with the ground or surface water on which so many rely.
d. Health Impacts from Conventional vs. Non-Conventional Oil and Gas
Drilling
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Fracking is accurately portrayed as posing significant threats to public health, but such a
portrayal sometimes overshadows the also significant threats to public health posed by
conventional oil and gas extraction. While there are obvious differences between unconventional
and conventional oil and gas extraction, there are commonalities amongst the threats posed by
the two.
One of the greatest threats posed by fracking is due to the toxic chemicals used during the
process and their human health impacts. As previously discussed, the suite of chemicals used
during fracking pose threats to virtually all systems of the body including the sensory,
gastrointestinal, immune, reproductive, cardiovascular, endocrine, and nervous systems.51
However, in a California-based study, it was found that many of the chemicals used in fracking
are used in conventional oil and gas extraction as well.
Specifically, based on South Coast Air Quality Management District (SCAQMD) data,
Stringfellow et al. (2017) found that of 249 chemicals used for routine oil and gas development,
124 were used for fracking as well. Hence, there is great overlap between the chemicals used in
conventional vs. unconventional oil and gas extraction in this dataset. The study also compared
chemical usage data from SCAQMD to that from other oil fields worldwide, showing that there
were chemicals in common and indicating that the overlap between fracking chemicals and
chemical extraction chemicals is very likely present globally. With such chemical use in
common between extraction techniques, the health risks associated with those chemicals are
shared between techniques as well.52
It is important to note, however, that there were 23 chemicals in the SCAQMD dataset
that were used exclusively for fracking. Also, ten biocides were identified in the fracking dataset,
but only six were used in conventional activities. Biocides were used in 63% of conventional
activities compared to 93% of fracking treatments. Meanwhile, corrosion inhibitors were used
more extensively in conventional activities than in fracking. Corrosion inhibitors were used in
75% of conventional activities, whereas they were used in only 6% of fracking activities.53
Therefore, the risks posed by either fracking or conventional oil and gas extraction depend in
part on the exact chemicals used during a given operation, the quantities, and the duration. A
given fracking job might pose unique risks depending on the uniqueness of its chemical
assemblage.
The risks associated with water usage likely vary between conventional and
unconventional drilling considering that the two methods use water in varying amounts. The
process of fracking a well required a median of 1.5 million gallons of water per well between
2011 and 2013.54 However, the water use for fracking a shale gas well has been reported as more
51
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than 6 million gallons per well.55 Meanwhile, the amount of water to drill a conventional well
can be as much as an order of magnitude less.56 Thus, the initial drilling and fracking of a well
requires more water than the initial drilling of a conventional well. It follows that in the event of
a spill, much more fluid could be involved in the unconventional case. Also, the process of
fracking a well has greater potential of exhausting local water resources, especially in times or
areas of low water availability, or in areas with limited or declining groundwater resources.57
Although there is some disagreement over whether or not water use is greater for a fracked well
than a conventional well over a well’s lifetime,58 the argument the fracking uses more water is
well-supported.59 Therefore, water use, and the associated risks, is a distinguishing feature
between fracking and conventional extraction.
Related to water use is water disposal. Although fracking uses more water than conventional
extraction during the well drilling process, water disposal is necessary for both fracking and
conventional extraction. Water for disposal includes that used during drilling, produced water
that comes associated with oil and gas, and water used in enhanced oil recovery techniques such
as waterflood and cyclic steam. Disposal is often in the form of underground injection, which has
been linked to induced seismicity.60 However, since both conventional and unconventional
methods require water disposal, they share the risk of induced seismicity.
During fracking, fracking fluid is injected down an oil or gas production well and into a
targeted rock formation under great enough pressures to fracture the oil- and gas-containing
rock.61 This high-energy violent process can lead to unintended flow pathways in the subsurface.
One of these pathways is wells with poor mechanical integrity allowing fracking fluids to leak.
Another is the fracture network formed during fracking intersecting sources of groundwater or
surface water. Another can result from the fracking of one well impacting a nearby well, hence
causing spills from that nearby well.62 Such mechanisms likely explain many of the fracking
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water contamination complaints nationwide, including the 1000+ complaints in Pennsylvania.63
Given the comparatively lower energy less-violent process of conventional drilling, these risks
would not similarly present themselves with a conventional well, although potential leakage due
to poor mechanical well integrity cannot be ruled out.
e. Health and Safety Buffers around Oil and Gas Sites
Due to the prevalence of oil and gas extraction, an area of growing interest in public
health is the relationship between the proximity of modern oil and gas extraction, nearby
communities, and health impacts. Published studies examining this relationship have considered
health outcomes, exposure to toxic health risks, and setback requirements that would be adequate
to ensure the health and safety of people living in close proximity to oil and gas infrastructure.64
The overarching conclusion is that the closer people live to oil and gas wells, the more
likely it is that they will be exposed to toxic air contaminants, and the more likely the risk of
adverse health effects. For instance, Rabinowitz et al. (2015) found an increased number of
upper respiratory symptoms and skin conditions among residents who lived less than 1 km
(3,280 feet) from an active well, compared with residents who lived more than 2 km (6,561 feet)
from an active well.65 Kassotis et al. (2014) found elevated levels of endocrine disrupting
chemicals in water sources 1 mile (5,280 feet) away from oil and gas operations. This study
noted that near one of the investigated facilities, some of the animals in the area were no longer
producing live offspring.66
Macey et al. (2014), in investigating several areas with setback regulations for oil and gas
operations, found high concentrations of carcinogenic VOCs at distances greater than setback
regulations, including formaldehyde up to 2,591 feet and benzene up to 885 feet away from wells
in Wyoming and Pennsylvania. This study also found that in Colorado’s Boulder and Weld
Counties, hydrogen sulfide concentrations exceeded the minimum risk level.67 Thus, the safe
setback distance implied by this study is 2,591 feet, as opposed to the 350 ft setback requirement
in Wyoming, or the 500 ft setback requirements in Colorado and Pennsylvania. In considering
the results the Rabinowitz et al. (2015) study, focused in Pennsylvania, an even higher setback of
6,561 feet is suggested.
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It is important to note that the risks to public health from oil and gas extraction are not
limited to toxic exposures. A study by Boyle et al. (2017) found that homes up to 600 m (1,968
feet) away from a natural gas compressor station experienced outdoor noise levels in excess of
the US EPA’s recommended limit of 55 dBA 100% of the time.68 Other studies have found nonauditory impacts of noise on health such as annoyance, sleep disturbance, daytime sleepiness,
hypertension, cardiovascular disease, and diminished cognitive performance in school children.69
There are also added risks from explosions similar hazards. Haley et al. (2016)
considered the minimum setback distance that would be safe in the event of a blow-out or
explosion event at an oil or gas facility. They found that the average evacuation zone for such an
event is 0.8 miles, or 4,224 feet, based on historical evacuation data. Setbacks to guard against
such hazards are important to consider since accidents have resulted from inadequate setback
distances. For instance, On April 17, 2017, a one-inch abandoned pipeline exploded under a
home in Firestone, Colorado, killing two people and badly burning a third. The gas well head
was located just 178 feet from the home.70 A proper setback in place could have prevented this
catastrophe from happening.
Existing setback laws range from 150 to 1,500 feet. In some cases, setbacks are
statewide, while in others, they are at the local level. In Colorado, for example, regulations
require a 500 ft setback from residences and a 1000 ft setback from high occupancy buildings.
Meanwhile, in Utah setbacks are at the county level, with Duchesne County having a setback of
300 ft, and Uintah County having a setback of 1000 ft from residences.71 However, the growing
consensus is that these setbacks are inadequate to protect public health. In analyzing the risks
associated with drilling in the Marcellus Shale, the University Of Maryland School Of Public
Health recommended a minimum setback distance of 2,000 ft from well pads in the state. In a
recent report from the Los Angeles County Department of Public Health, it was found that even
a 1,500 ft setback would be inadequate to protect from all of the public health and safety hazards
associated with proximity to oil and gas infrastructure.72
In 2016, the Southwest Pennsylvania Environmental Health Project (EHP) convened a
consortium of 18 professionals with expertise in public health, medicine, environmental sciences,
policy, and risk analysis to determine an acceptable setback distance based on consensus. The
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result was 89% agreement on a 6,600 ft setback. There was also consensus on greater setback
distances in areas where there are vulnerable subpopulations, such as schools, preschools, and
hospitals.73 Thus, there is building agreement that oil and gas activities in close proximity to
people yield an undue health burden. Setbacks that ensure the safety of communities should be
implemented in the interim between now and an ultimate phase out of oil and gas extraction.
5. BLM failed to take a hard look at impacts to climate change from leasing
the parcels for oil and gas development.
a. BLM Must Consider Recent Climate Science and Carbon Budgeting.
Scientific research has established that there is no room in the global carbon budget for
new fossil fuel extraction if we are to avoid the worst dangers from climate change. Instead, new
fossil fuel production and infrastructure must be halted and most existing production must be
phased out to meet the Paris Agreement climate targets and avoid catastrophic climate dangers.
The United States has committed to the climate change target of holding the long-term global
average temperature “to well below 2°C above pre-industrial levels and to pursue efforts to limit
the temperature increase to 1.5°C above pre-industrial levels”74 under the Paris Agreement.75 The
United States signed the Paris Agreement on April 22, 2016 as a legally binding instrument
through executive agreement,76 and the treaty entered into force on November 4, 2016. The Paris
Agreement codifies the international consensus that climate change is an “urgent threat” of
global concern.77 The Agreement recognized the 1.5°C climate target because 2°C of warming is
no longer considered a safe guardrail for avoiding catastrophic climate impacts and runaway
climate change.78
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Notably, a 2018 report from the Intergovernmental Panel on Climate Change (IPCC), the
authoritative international scientific body for the assessment of climate change, quantified the
devastating harms that would occur at 2°C warming, highlighting the necessity of limiting
warming to 1.5°C to avoid catastrophic impacts to people and life on Earth.79 According to the
IPCC’s analysis, the damages that would occur at 2°C warming compared with 1.5°C include
more deadly heatwaves, drought and flooding; 10 centimeters of additional sea level rise within
this century, exposing 10 million more people to flooding; a greater risk of triggering the
collapse of the Greenland and Antarctic ice sheets with resulting multi-meter sea level rise;
dramatically increased species extinction risk, including a doubling of the number of vertebrate
and plant species losing more than half their range, and the virtual elimination of coral reefs; 1.5
to 2.5 million more square kilometers of thawing permafrost area with the associated release of
methane, a potent greenhouse gas; a tenfold increase in the probability of ice-free Arctic
summers; a higher risk of heat-related and ozone-related deaths and the increased spread of
mosquito-borne diseases such as malaria and dengue fever; reduced yields and lower nutritional
value of staple crops like corn, rice, and wheat; a doubling of the number of people exposed to
climate-change induced increases in water stress; and up to several hundred million more people
exposed to climate-related risks and susceptible to poverty by 2050.80
Scientific research has estimated the global carbon budget – the cumulative amount of
carbon dioxide that can be emitted – for maintaining a likely chance of meeting the Paris climate
target of 1.5°C or well below 2°C. According to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change (IPCC), total cumulative anthropogenic CO2
emissions must remain below 400 GtCO2 from 2011 onward for a 66 percent probability of
limiting warming to 1.5°C, and below 1,000 GtCO2 from 2011 onward for a 66 percent
probability of limiting warming to 2°C above pre-industrial levels.81 The 2018 IPCC special
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report on Global Warming of 1.5°C provided a revised carbon budget for a 66 percent
probability of limiting warming to 1.5°C, estimated at 420 GtCO2 and 570 GtCO2 depending on
the temperature dataset used, from January 2018 onwards.82 At the current emissions rate of 42
GtCO2 per year, this carbon budget would be expended in just 10 to 14 years, underscoring the
urgent need for transformative global action to transition from fossil fuel use to clean energy.83
Importantly, a 2016 global analysis found that the carbon emissions that would be emitted from
burning the oil, gas, and coal in the world’s currently operating fields and mines would fully
exhaust and exceed the carbon budgets consistent with staying below 1.5°C or 2°C.84 Further, the
reserves in currently operating oil and gas fields alone, even excluding coal mines, would lead to
warming beyond 1.5°C. An important conclusion of the analysis is that most of the existing oil
and gas fields and coal mines will need to be closed before their reserves are fully extracted in
order to limit warming to 1.5 degrees.85 Some existing fields and mines will need to be closed to
limit warming to 2 degrees.86
In short, there is no room in the carbon budget for new fossil fuel extraction anywhere,
including in the United States.87 Additionally, most of the world’s existing oil and gas fields and
coal mines will need to be closed before their reserves are fully extracted to meet a 1.5°C target.
The United States has an urgent responsibility to lead in this transition from fossil fuel
production to 100 percent clean energy as a wealthy nation with ample financial resources and
technical capabilities, and due to our dominant role in driving climate change and its harms. The
U.S. is the world’s largest historic emitter of greenhouse gas pollution, responsible for 26 percent
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of cumulative global CO2 emissions since 1870, and is currently the world’s second highest
emitter on an annual and per capita basis.88
Research on the United States’ carbon budget and the carbon emissions locked in U.S.
fossil fuels similarly establishes that the U.S. must halt new fossil fuel production and rapidly
phase out existing production to avoid the worst dangers of climate change. Scientific studies
have estimated the U.S. carbon budget consistent with a 1.5°C target at 25 GtCO2eq to 57
GtCO2eq on average,89 depending on the sharing principles used to apportion the global budget
across countries.90 The estimated U.S. carbon budget consistent with limiting temperature rise to
2°C – a level of warming well above what the Paris Agreement requires and which would result
in devastating harms – ranges from 34 GtCO2 to 123 GtCO2,91 depending on the sharing
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principles used. Under any scenario, the remaining U.S. carbon budget compatible with the Paris
climate targets is extremely small.
An analysis of U.S. fossil fuel resources demonstrates that the potential carbon emissions
from already leased fossil fuel resources on U.S. federal lands would essentially exhaust the
remaining U.S. carbon budget consistent with the 1.5°C target. This analysis estimated that
recoverable fossil fuels on U.S. federal lands would release up to 349 to 492 GtCO2eq of carbon
emissions, if fully extracted and burned.92 Of that amount, already leased fossil fuels would
release 30 to 43 GtCO2eq of emissions, while as yet unleased fossil fuels would emit 319 to 450
GtCO2eq of emissions. Thus, carbon emissions from already leased fossil fuel resources on
federal lands alone (30 to 43 GtCO2eq) would essentially exhaust the U.S. carbon budget for a
1.5°C target (25 to 57 GtCO2eq), if these leased fossil fuels are fully extracted and burned. The
potential carbon emissions from unleased fossil fuel resources (319 to 450 GtCO2eq) would
exceed the U.S. carbon budget for limiting warming to 1.5°C many times over.93 This does not
include the additional carbon emissions that will be emitted from fossil fuels extracted on nonfederal lands, estimated up to 500 GtCO2eq if fully extracted and burned.94 This research further
establishes that the United States must halt new fossil fuel projects and close existing fields and
mines before their reserves are fully extracted to achieve the Paris climate targets and avoid the
worst damages from climate change.
Furthermore, research that models emissions pathways for limiting warming to 1.5° or
2°C shows that a rapid end to fossil fuel extraction in the United States is critical. Specifically,
research indicates that global fossil fuel CO2 emissions must end entirely by mid-century and
likely as early as 2045 for a reasonable likelihood of limiting warming to 1.5° or 2°C. 95 Due to
the small U.S. carbon budget, the United States must end fossil fuel CO2 emissions even earlier:
between 2025 and 2030 on average for a reasonable chance of staying below 1.5°C, and between
2040 and 2045 on average for a reasonable chance of staying below 2°C.96 Ending U.S. fossil
fuel CO2 emissions between 2025 and 2030, consistent with the Paris climate targets, would
92

Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal Fossil Fuels,
Prepared for Center for Biological Diversity & Friends of the Earth (2015), available at:
http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-Emissions-U-SFederal-Fossil-Fuels.pdf.
93
Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal Fossil Fuels,
Prepared for Center for Biological Diversity & Friends of the Earth (2015), at 4.
94
Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal Fossil Fuels,
Prepared for Center for Biological Diversity & Friends of the Earth (2015), at 3 (“the potential GHG
emissions of federal fossil fuels (leased and unleased) are 349 to 492 Gt CO2e, representing 46% to 50%
of potential emissions from all remaining U.S. fossil fuels”).
95
Rogelj, Joeri et al., Energy system transformations for limiting end-of-century warming to below 1.5°C,
5 Nature Climate Change 519 (2015); IPCC [Intergovernmental Panel on Climate Change], Global
Warming of 1.5°C, an IPCC special report on the impacts of global warming of 1.5°C above preindustrial levels and related global greenhouse gas emission pathways, in the context of strengthening the
global response to the threat of climate change, sustainable development, and efforts to eradicate poverty
(October 6, 2018), http://www.ipcc.ch/report/sr15/.
96
See Climate Action Tracker, USA (last updated 30 April 2018), available at:
http://climateactiontracker.org/countries/usa at Country Summary figure showing U.S. emissions versus
year.
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require an immediate halt to new production and closing most existing oil and gas fields and coal
mines before their reserves are fully extracted.
Ending the approval of new fossil fuel production and infrastructure is also critical for
preventing “carbon lock-in,” where approvals and investments made now can lock in decades
worth of fossil fuel extraction that we cannot afford. New approvals for wells, mines, and fossil
fuel infrastructure -- such as pipelines, marine and rail import and export terminals -- require
upfront investments that provide financial incentives for companies to continue production for
decades into the future.97 Given the long-lived nature of fossil fuel projects, ending the approval
of new fossil fuel projects avoids the lock-in of decades of fossil fuel production and associated
emissions.98
b. BLM failed to quantify greenhouse gas emissions related to the
proposed lease sale and failed to assign significance to those emissions,
as required by NEPA.
The RMP-FEIS(s) do not take into account the full life-cycle emissions of oil and gas
extracted within the leasing area. Their greenhouse gas analyses omit emissions from
transportation of extracted product to market or to refineries, refining and other processing, and
combustion of the extracted end-use product, failing to disclose the full scope of greenhouse gas
emissions that could result from new leasing.
Meaningful consideration of greenhouse gas emissions (GHGs) is clearly within the scope
of required NEPA review. Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin.,
538 F.3d 1172, 1217 (9th Cir. 2008). As the Ninth Circuit has held, in the context of fuel economy
standard rules:
The impact of greenhouse gas emissions on climate change is precisely the kind of
cumulative impacts analysis that NEPA requires agencies to conduct. Any given
rule setting a CAFE standard might have an “individually minor” effect on the
97

Davis, Steven J. and Robert H. Socolow, Commitment accounting of CO2 emissions, Environmental
Research Letters 9: 084018 (2014); Erickson, Peter et al., Assessing carbon lock-in, 10 Environmental
Research Letters 084023 (2015); Erickson, Peter et al., Carbon lock-in from fossil fuel supply
infrastructure, Stockholm Environment Institute, Discussion Brief (2015); Seto, Karen C. et al., Carbon
Lock-In: Types, Causes, and Policy Implications, 41 Annual Review of Environmental Resources 425
(2016); Green, Fergus and Richard Denniss, Cutting with both arms of the scissors: the economic and
political case for restrictive supply-side climate policies, Climatic Change,
https://doi.org/10.1007/s10584-018-2162-x (2018).
98
Erickson et al. (2015): “The essence of carbon lock-in is that, once certain carbon-intensive investments
are made, and development pathways are chosen, fossil fuel dependence and associated carbon emissions
can become “locked in”, making it more difficult to move to lower-carbon pathways and thus reduce
climate risks.” Green and Denniss (2018): “When production processes require a large, upfront
investment in fixed costs, such as the construction of a port, pipeline or coalmine, future production will
take place even when the market price of the resultant product is lower than the long-run opportunity cost
of production. This is because rational producers will ignore ‘sunk costs’ and continue to produce as long
as the market price is sufficient to cover the marginal cost (but not the average cost) of production. This is
known as ‘lock-in.’”
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environment, but these rules are “collectively significant actions taking place over
a period of time” Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety
Admin., 538 F.3d 1172, 1216 (9th Cir. 2008)(quoting 40 C.F.R. § 1508.7).
The courts have ruled that federal agencies consider indirect GHG emissions resulting
from agency policy, regulatory, and leasing decisions. For example, agencies cannot ignore the
indirect air quality and climate change impact of decisions that would open up access to coal
reserves. See Mid States Coal. For Progress v. Surface Transp. Bd., 345 F.3d 520, 532, 550 (8th
Cir. 2003); High Country Conservation Advocates v. U.S. Forest Serv., 52 F.Supp. 3d 1174,
1197-98 (D.Colo. 2014).
The RMP-EISs fails to fully and accurately analyze the impacts of increased oil and gas
development on greenhouse gas (GHG) emissions and climate change based on this particular
lease parcel sale.
NEPA requires “reasonable forecasting,” which includes the consideration of “reasonably
foreseeable future actions…even if they are not specific proposals” N. Plains Res. Council, Inc.
v. Surface Transp. Bd., 668 F.3d 1067, 1079 (9th Cir. 2011) (citation omitted). That BLM cannot
“accurately” calculate the total emissions expected from full development is not a rational basis
for cutting off its analysis. “Because speculation is . . . implicit in NEPA,” agencies may not
“shirk their responsibilities under NEPA by labeling any and all discussion of future
environmental effects as crystal ball inquiry.” Id. Indeed, the EA for a recent lease sale in Utah
undercuts BLM’s assertion here that GHGs cannot be quantified at the leasing stage99. See High
Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 1174, 1196 (D.
Colo. 2014) (decision to forgo calculating mine’s reasonably foreseeable GHG emissions was
arbitrary “in light of the agencies' apparent ability to perform such calculations”).
The final CEQ Guidance on Consideration of Greenhouse Gas Emissions and the Effects
of Climate Change in NEPA review is dispositive on the issue of federal agency review of
greenhouse gas emissions as foreseeable direct and indirect effects of the proposed action. 81
Fed. Reg. 51,866 (Aug. 5, 2016). The CEQ guidance provides clear direction for BLM to
conduct a lifecycle greenhouse gas analysis because the modeling and tools to conduct this type
of analysis are readily available to the agency:
If the direct and indirect GHG emissions can be quantified based on available
information, including reasonable projections and assumptions, agencies should consider
and disclose the reasonably foreseeable direct and indirect emissions when analyzing the
direct and indirect effects of the proposed action. Agencies should disclose the
information and any assumptions used in the analysis and explain any uncertainties. To
compare a project’s estimated direct and indirect emissions with GHG emissions from the
no-action alternative, agencies should draw on existing, timely, objective, and
authoritative analyses, such as those by the Energy Information Administration, the
99

U.S. Bureau of Land Management, Environmental Assessment for West Desert District, Fillmore Field
Office, August 2015 Oil and Gas Lease Sale, pp. 57-58 (Dec. 2015); U.S. Bureau of Land Management,
Greenhouse Gases Estimate (West Desert District Nov 2015 Lease Sale), available at:
http://www.blm.gov/style/medialib/blm/ut/natural_resources/airQuality.Par.38
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Federal Energy Management Program, or Office of Fossil Energy of the Department of
Energy. In the absence of such analyses, agencies should use other available information.
81 Fed. Reg. 51,866 at 16 (Aug. 5, 2016)(citations omitted).
CEQ’s guidance even provides an example of where a lifecycle analysis is appropriate in a
leasing context at footnote 42:
The indirect effects of such an action that are reasonably foreseeable at the time would
vary with the circumstances of the proposed action. For actions such as a Federal lease
sale of coal for energy production, the impacts associated with the end-use of the fossil
fuel being extracted would be the reasonably foreseeable combustion of that coal. Id.
Although the 2016 CEQ guidance has been "withdrawn for further consideration," 82
Fed. Reg. 16,576 (April 5, 2017), the underlying requirement to consider climate change impacts
under NEPA, including indirect and cumulative combustion impacts foreseeably resulting from
fossil fuels leasing decisions, has not changed. See S. Fork Band, 588 F.3d at 725; Ctr. for
Biological Diversity, 538 F.3d at 1214-15; Mid States Coalition for Progress, 345 F.3d at 550;
WildEarth Guardians, 104 F. Supp. 3d at 1230; Dine Citizens Against Ruining Our Env't, 82 F.
Supp. 3d at 1201; High Country Conservation Advocates, 52 F. Supp. 3d at 1174.
Indeed, Citizen Groups recently sent a letter advising the Colorado state BLM office of a
recent legal decision out of the District of New Mexico.100 This decision is directly on point in
addressing the current deficiencies with this lease sale’s climate change review. On June 14,
2018, Judge M. Christina Armijo of the U.S. District Court of New Mexico issued a
“Memorandum Opinion and Order” on the validity of the BLM’s approval of thirteen oil and gas
leases within the Santa Fe National Forest in northern New Mexico. San Juan Citizens All. v.
U.S. Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at 1 (D.N.M. June
14, 2018). In the decision, the court ruled for plaintiff environmental groups on a number of
claims under the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321–4370h. The
court first found that the BLM violated NEPA when it failed to estimate the downstream
(indirect) greenhouse gas emissions from the combustion of oil and gas produced from the
leases. See San Juan Citizens All., 2018 WL 2994406, at 11. Specifically, the court held that
“BLM’s failure to estimate the amount of greenhouse gas emissions which will result from
consumption of the oil and gas produced as a result of development of wells on the leased areas
was arbitrary.” Id.(emphasis added). The court reasoned that the indirect effects of leasing were
reasonably foreseeable and that BLM’s arguments otherwise were “contrary to the reasoning in
several persuasive cases that combustion emissions are an indirect effect of an agency’s decision
to extract those natural resources.” Id. at 10. The court concluded “[t]his error require[d] BLM
[to] reanalyze the potential impacts of such greenhouse gases on climate change in light of the
recalculated amount of emissions in order to comply with NEPA.” Id. at 11.
The volume of potential oil and gas from these lease parcels is knowable and accurately
calculating the direct emissions impact from development of these lease parcels is also
quantifiable. Utilizing BLM’s own potential volume data for the this lease sale, the estimated oil
100

See WildEarth Guardians, Center for Biological Diversity, et al., Notice of a Legal Decision Affecting
the Colorado BLM’s September 2018 Competitive Oil and Gas Lease Sale (June 29, 2018).
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volume of 1.259315 mmbbl represents lifecycle greenhouse gas emissions of up to 326,521.37
metric tons of CO2e and the estimated gas volume of 36.61938 Bcf represents lifecycle
greenhouse gas emissions of up to 2,341,035.55 metric tons of CO2e. Potential lifecycle
greenhouse gas emissions for resultant oil and gas volumes can be generated using a peerreviewed carbon calculator and lifecycle greenhouse gas emissions model developed by EcoShift
consulting.101 This model is not novel in its development or methodology. Numerous greenhouse
gas calculation tools exist to develop lifecycle analyses, particularly for fossil fuel extraction,
operations, transport and end-user emissions.102 Indeed, the Department of Energy has
historically utilized these types of lifecycle emissions analyses in NEPA review of oil and gas
infrastructure projects.103 Other federal agencies have begun to employ upstream, downstream
and lifecycle greenhouse gas emissions analyses for NEPA review of energy-related projects.104
101

See Ecoshift Consulting, The potential Greenhouse Gas Emissions of U.S. Federal Fossil Fuels, Center
for Biological Diversity and Friends of the Earth (2015), available at:
http://www.ecoshiftconsulting.com/wp-content/uploads/Potential-Greenhouse-Gas-Emissions-U-SFederal-Fossil-Fuels.pdf.
102
See Council on Environmental Quality, Revised draft guidance for greenhouse gas emissions and
climate change impacts (2014), available at: https://ceq.doe.gov/current_developments/GHG-accountingtools.html.
103
U.S. Department of Energy National Energy Technology Laboratory, Life Cycle Greenhouse Gas
Perspective on Exporting Liquefied Natural Gas from the United States, DOE/NETL-2014/1649 (May 29,
2014) available at:
http://energy.gov/sites/prod/files/2014/05/f16/Life%20Cycle%20GHG%20Perspective%20Report.pdf.
See also, U.S. Department of Energy National Renewable Energy Laboratory, Life Cycle Greenhouse
Gas Emissions from Electricity Generation Fact Sheet, Pub No. NREL/FS-6A20-57817 (2013) available
at: http://www.nrel.gov/docs/fy13osti/57187.pdf; U.S. Department of Energy National Energy
Technology Laboratory Role of Alternative Energy Sources: Natural Gas Technology Assessment, Pub
No. DOE/NETL- 2012/1539 (NETL, 2012) available at:
https://www.netl.doe.gov/File%20Library/Research/Energy%20Analysis/Life%20Cycle%20Analysis/LC
A-2012-1539.pdf; U.S. Department of Energy National Energy Technology Laboratory, Life Cycle
Greenhouse Gas Inventory of Natural Gas Extraction, Delivery and Electricity Production, Pub No.
DOE/NETL-2011/1522 (NETL, 2011) available at:
http://www.fossil.energy.gov/programs/gasregulation/authorizations/2013_applications/sierra_club_1369_venture/exhibits_44_45.pdf; U.S. Department of Energy National Energy Technology Laboratory,
Life Cycle Analysis: Natural Gas Combined Cycle (NGCC) Power Plant, Pub No DOE/NETL-403110509 (Sep 10, 2012) (NETL, 2010) available at: https://www.netl.doe.gov/energyanalyses/temp/FY13_LifeCycleAnalysisNaturalGasCombinedCycle(NGCC)PowerPlantFinal_060113.pdf
104
U.S. Bureau of Land Management, Final Supplemental Environmental Impact Statement for the
Leasing and Underground Mining of the Greens Hollow Federal Coal Leas Tract, UTU-84102, 287 (Feb
2015) (BLM expressly acknowledged that “the burning of the coal is an indirect impact that is a
reasonable progression of the mining activity” and quantified emissions from combustion without any
disclaimer about other sources of coal. Id at 286. In that same EIS, BLM also acknowledged that truck
traffic to haul coal would be extended as a result of the proposed lease approval, and this would generate
additional emissions.) See also, U.S. Forest Service, Record of Decision and Final Environmental Impact
Statement, Oil and Gas Leasing Analysis, Fishlake National Forest, 169 (Aug 2013) (Table 3.12-7:
shows GHG emissions from transportation, offsite refining and end use; and total direct and indirect
emissions. See also id., Appendix E/SIR-2 (more detailed calculations of direct and indirect emissions.))
U.S. Army Corps of Engineers, Final Environmental Impact Statement: Alaska Stand Alone Gas Pipeline,
Volume 2 Sec. 5.20-70–71 (Oct. 2012) The Corps, in a 2012 EIS for an intrastate natural gas pipeline in
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Courts have upheld the viability and usefulness of lifecycle analyses, and adoption of this trend
is clearly reflected in the CEQ Guidance on Climate Change . 81 Fed. Reg. 51, 866 at 11 (Aug.
5, 2016) (“This guidance recommends that agencies quantify a proposed agency action’s
projected direct and indirect GHG emissions. Agencies should be guided by the principle that the
extent of the analysis should be commensurate with the quantity of projected GHG emissions
and take into account available data and GHG quantification tools that are suitable for and
commensurate with the proposed agency action”).105
It is reasonably foreseeable, as opposed to speculative, that this lease sale will induce oil
and natural gas production, transmission and ultimate end-user climate change impacts. The
effects of this induced production must be considered in an EA, and in fact, necessitate a more
robust review under an EIS. See, e.g., N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668
F.3d 1067, 1081-82 (9th Cir. 2011) (finding that NEPA review must consider induced coal
production at mines, which was a reasonably foreseeable effect of a project to expand a railway
line that would carry coal, especially where company proposing the railway line anticipated
induced coal production in justifying its proposal); Mid States Coal. for Progress v. Surface
Transp. Bd., 345 F.3d 520, 549-50 (8th Cir. 2003) (environmental effects of increased coal
consumption due to construction of a new rail line to reach coal mines was reasonably
foreseeable and required evaluation under NEPA). The development of an area for lease and
subsequent oil and gas production would certainly result in combustion of the extracted product.
As courts have held in similar contexts, combustion emissions resulting from opening up a new
area to development are “reasonably foreseeable,” and therefore a “proximate cause” of the
leasing. See Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 549 (8th Cir.
Alaska, estimated downstream emissions from combustion of the natural gas that would be transported,
and also discussed the potential for natural gas to displace other, dirtier fuel sources such as coal and oil.)
U.S. Department of State, Final Supplemental Environmental Impact Statement for the Keystone XL
Project, § 4.14.3, Appendix U (Jan. 2014)(The Department of State, as lead agency on the Keystone XL
Pipeline Review conducted a relatively comprehensive life-cycle greenhouse gas analysis for the
proposed pipeline, alternatives, and baseline scenarios that could occur if the pipeline was not
constructed.) U.S. Environmental Protection Agency Region X, Letter from Dennis McLerran, Regional
Administrator, to Randel Perry, U.S. Army Corps of Engineers Seattle District, re Gateway Pacific
Projects (Jan 22, 2013), available at:
http://www.eisgatewaypacificwa.gov/sites/default/files/content/files/EPA_Reg10_McLerran.pdf#overlaycontext=resources/project-library. (EPA submitted comments on the scope of impacts that should be
evaluated in the coal terminal EIS that the Corps is preparing, in which it urged the Corps to conduct a
lifecycle emissions analysis of GHG emissions from the coal that would be transported via the terminal.)
105
High Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 1174 (D. Colo.
2014) (Court held that the agencies’ failure to quantify the effect of greenhouse gas (GHG) emissions
from the mining lease modifications was arbitrary in violation of NEPA because the social cost of carbon
protocol tool existed for such analysis under 40 C.F.R. § 1502.23 but the agencies did not provide reasons
in the final EIS for not using the tool; and that the agencies’ decision to forgo calculating the foreseeable
GHG emissions was arbitrary in light of their ability to perform such calculations and their decision to
include a detailed economic analysis of the benefits.) See also, Dine Citizens Against Ruining Our Env't v.
United States Office of Surface Mining Reclamation & Enf’t, 82 F. Supp. 3d 1201, 1213-1218 (D. Colo.
2015) (Court held that the agency failed to adequately consider the reasonably foreseeable combustionrelated downstream effects of the proposed action. Also held that that combustion emissions associated
with a mine that fed a single power plant were reasonably foreseeable because the agency knew where the
coal would be consumed).
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2003) (holding that agency violated NEPA when it failed to disclose and analyze the future coal
combustion impacts associated with the agency’s approval of a railroad line that allowed access
to coal deposits); High Country Conserv’n Advocates v. United States Forest Serv., 52 F. Supp.
3d 1174, 1197 (D. Colo. 2014) (same with respect to GHG emissions resulting from approval of
coal mining exploration project).
In both Mid States Coalition and High Country, the courts rejected the government’s
rationale that increased emissions from combustion of coal was not reasonably foreseeable
because the same amount of coal would be burned without opening up the areas at issue to new
coal mining. Both courts found this argument “illogical at best” and noted that “increased
availability of inexpensive coal will at the very least make coal a more attractive option to future
entrants into the utilities market when compared with other potential fuel sources, such as
nuclear power, solar power, or natural gas.” See High Country, 52 F. Supp. 3d at 1197 (quoting
Mid States Coalition, 345 F.3d at 549). “On similar grounds, the development of new wells over
the proposed areas for lease will increase the supply of [oil and natural gas]. At some point this
additional supply will impact the demand for [oil and gas] relative to other fuel sources, and
[these minerals] that otherwise would have been left in the ground will be burned. This
reasonably foreseeable effect must be analyzed, even if the precise extent of the effect is less
certain.” Id. See also WildEarth Guardians v. United States Office of Surface Mining,
Reclamation & Enf’t, 104 F. Supp. 3d 1208, 1229-30 (D. Colo. 2015) (coal combustion was
indirect effect of agency’s approval of mining plan modifications that “increased the area of
federal land on which mining has occurred” and “led to an increase in the amount of federal coal
available for combustion.”)106
Even if it were true that potential emissions cannot reasonably be estimated, or estimated
with a high degree of accuracy, it is possible for BLM to identify significant sources of
greenhouse gas emissions, which would enable the identification of specific measures to reduce
emissions and an understanding of the extent to which certain emissions are avoidable. The
extreme urgency of the climate crisis requires BLM to pursue all means available to limit the
climate change effects of its actions. Any emissions source, no matter how small, is potentially
significant, such that BLM should fully explore mitigation and avoidance options for all sources.
By delaying quantification until after a lease is issued, BLM may prejudice the
consideration of alternatives or leasing stipulations that would avoid or reduce greenhouse gas
emissions to an extent not otherwise available after leasing. BLM has long (but incorrectly)
maintained that leasing stipulations can only be imposed with the issuance of the lease.
Thereafter, purportedly, its authority to condition drilling is limited to “reasonable measures” or
106

See also, Council on Environmental Quality’s Final Guidance for Federal Departments and Agencies
on Consideration of Greenhouse Gas Emissions and the Effects of Climate Change in National
Environmental Policy Act Reviews, 81 Fed. Reg. 51,866 at 14 (Aug. 5, 2016)(For example, NEPA
reviews for proposed resource extraction and development projects typically include the reasonably
foreseeable effects of various phases in the process, such as clearing land for the project, building access
roads, extraction, transport, refining, processing, using the resource, disassembly, disposal, and
reclamation. Depending on the relationship between any of the phases, as well as the authority under
which they may be carried out, agencies should use the analytical scope that best informs their decision
making.).
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“conditions of approval” that may not be “[in]consistent with lease rights granted.” 43 C.F.R. §
3101.1-2. Cost-prohibitive measures could therefore potentially be barred. Further, measures to
“minimize” impacts may be imposed, but those may not necessarily avoid impacts altogether. Id.
Waiting until the drilling stage could also be too little too late, as various other actions may occur
between leasing and drilling, such as the execution of unit agreements, or construction of roads
or pipelines, all of which may narrow mitigation options available at the drilling stage. See
William P. Maycock et al., 177 I.B.L.A. 1, 20-21 (Dec. Int. 2008) (holding that unit agreements
limit drilling-stage alternatives).
Any NEPA analysis for this lease sale must provide the severity or significance of the
reported greenhouse gas emissions. One widely used approach to evaluating the impact of GHG
emissions is to estimate the costs of those emissions to society. The Federal Interagency
Working Group on the Social Cost of Carbon has developed estimates of the present value of the
future costs of carbon dioxide, methane, and nitrous oxide emissions as a proxy for the
magnitude and severity of those impacts. 107 These tools are easy to use by agencies, easy to
understand by the public, and supported by years of peer-reviewed scientific and economic
research. The EPA and other federal agencies have used these social cost protocols to estimate
the effects of rulemakings on climate, and certain BLM field offices have used these tools in
project level NEPA analysis. These protocols estimate the global financial cost of each additional
ton of GHG pollution emitted to the atmosphere, taking into account factors such as diminished
agricultural productivity, droughts, wildfires, increased intensity and duration of storms, ocean
acidification, and sea-level rise.108
An agency must “consider every significant aspect of the environmental impact of a
proposed action.” Baltimore Gas & Elec. Co. v. Natural Resources Defense Council, 462 U.S.
87, 107 (1983) (quotations and citation omitted). This includes the disclosure of direct, indirect,
and cumulative impacts of its actions, including climate change impacts and emissions. 40 C.F.R. §
1508.25(c). The need to evaluate such impacts is bolstered by the fact that “[t]he harms
associated with climate change are serious and well recognized,” and environmental changes
caused by climate change “have already inflicted significant harms” to many resources around
the globe. Massachusetts v. EPA, 549 U.S. 497, 521 (2007); see also id. at 525 (recognizing “the
enormity of the potential consequences associated with manmade climate change.”). Failing to
perform such analysis undermines the agency’s decision-making process and the assumptions
made.
6. BLM failed to analyze impacts of new drilling and development on the
Colorado River and the endangered fish habitat impacted by this lease sale.
107

See Interagency Working Group on the Social Cost of Carbon, United States Government, Technical
Support Document: Technical Update on the Social Cost of Carbon for Regulatory Impact Analysis –
Under Executive Order 12866 (May 2013) at 2 (hereinafter 2013 TSD); Interagency Working Group on
Social Cost of Greenhouse Gas, United States Government, Addendum to Technical Support Document
on Social Cost of Carbon for Regulatory Impact Analysis under Executive Order 12866: Application of
the Methodology to Estimate the Social Cost of Methane and the Social Cost of Nitrous Oxide (August
2016) (last visited October 30, 2016).
108
U.S. Environmental Protection Agency, The Social Cost of Carbon (accessed May 18, 2016).

Page 39

The leasing and development of these parcels would have significant effects on survival
and recovery of the endangered Colorado pikeminnow, razorback sucker, humpback chub, and
bonytail (collectively, “endangered fish”). The loss of adequate flows in the endangered fishes’
habitat within the Upper Colorado River Basin is so serious that the U.S. Fish and Wildlife
Service has determined that any depletion of Upper Basin stream flows adversely affects and
jeopardizes the endangered fish.109 Therefore, any depletion is subject to section 7 consultation.
As discussed in past Grand Junction/CRVFO leasing comments, BLM has failed to
comply with its duties under ESA Section 7 regarding water depletion impacts on the endangered
fish. Further, the recently released programmatic biological opinion for BLM’s Fluid Mineral
Program (2017 PBO) does not cure this failure or fulfill BLM’s substantive duty to insure
against jeopardy.110 The 2017 PBO presents a skewed effects analysis that does not take into
account realistic depletion scenarios or the potential for baseline stream flows to fall below
recommended flows. It further ignores the potential for severe drought, lacks any serious
consideration of cumulative effects from future water demand, fails to consider the best available
information regarding Colorado pikeminnow population trends, and fails to provide an honest
assessment of the Recovery Program’s effectiveness in offsetting depletion effects. BLM must
also fully address these issues in an EIS, and cannot tier to the RMP, which fails to analyze these
issues.
The PBO’s effects analysis averages the effects of annual depletions over the year rather
than looking at depletion effects under real-time conditions.111 It irrationally assumes depletions
will occur at a constant rate over the entire year, and fails to consider the potential for rapid
depletions occurring over a short time period (e.g., over a week or month), which could have
immediate and harmful effects on the endangered fish. For example, in the 15-Mile Reach it
assumes that depletions will occur at a steady rate of 3.4 cfs over the year (equal to 2,463 acrefeet of depletions per year), when, in fact, tens of millions of gallons of water could be removed
more rapidly over the course of a month to supply water for the drilling and fracking of several
wells at a rate exceeding 3.4 cfs. The rapid depletion of water in a short time frame could have
far worse effects than projected in the PBO, under low-flow conditions.
The PBO’s effects analysis also uses an improper baseline by which depletion effects are
measured, by assuming that summer flows in the 15-Mile Reach will be maintained at the
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U.S. Bureau of Land Management, White River FEIS at 3-71 (2015) (“The FWS has determined that
any federally authorized depletion from the Upper Colorado River Basin has an adverse effect on listed
Colorado River fishes.”); Biological Opinion for BLM Resource Management Plan (RMP), Price Field
Office (PFO), 138 (Oct. 27, 2008) (“The USFWS determined that any depletion will jeopardize their
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recommended flow of 810 cfs for drought years,112 contrary to FWS’s statements that this flow
“may be unattainable” and is especially difficult to attain in drought years.113 The PBO suggests
that various water commitments will provide enough water to maintain these flows,114 without
evidentiary support or analysis that these commitments will be sufficient in drought years, when
water demand would be higher and water supplies scarcer. The 10,000 acre-feet of water made
available by Bureau of Reclamation--assuming it would all be released in July, August, and
September--only amounts to 56 cfs over 90 days. Half of this water would not be available in one
out of every 5 years. The additional Lake Granby-Ruedi water commitment of 10,825 per year
only amounts to 60.6 cfs over 90 days. It is unclear whether the entire amount of water from
these two sources would be available in the dry season, or whether some would be reserved for
augmenting spring peak flows. Further, the PBO is vague as to whether these “agreements” are
voluntary or mandatory. If flow commitments are largely voluntary, it is improper for the PBO to
assume that this minimum recommended flow will offset depletions in the 15-Mile Reach. If
flows drop below 810 cfs, any depletions will have a larger effect on the endangered fish than
projected in the PBO. While the PBO points out that flows have not dropped below 810 cfs since
2013, the years since 2013 have not been unusually dry years, and nothing indicates that enough
water is available to avoid a similar drop in flows if 2012-2013 drought conditions reoccur.
The PBO’s discussion of climate change does not give any serious consideration to the
potential for more severe and frequent droughts within the 10-year term of the PBO and beyond,
or other catastrophic events. Rather, it assumes that climate change will occur “gradually” as if
on a linear continuum, with only slight changes detectable over the next 10 years.115 This ignores
the potential for more frequent and severe extreme events precipitated by temperature rise, as
demonstrated by recent droughts, severe storms, and wildfires across the U.S. Scientists have
recently projected a 70-99% megadrought risk in the southwest by the end of the century under a
business-as-usual GHG emissions scenario.116 A megadrought could last several decades and
“would impose unprecedented stress on the limited water resources of the area.”117 The
probability of megadrought is virtually certain (99% likely) if precipitation drops below normal.
But regardless of how or whether precipitation changes, regional warming would significantly
increase the risk of megadrought.118 The PBO should have considered a severe drought scenario
112
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and whether minimum flows in the 15-Mile Reach, White River and other sub-basins, could be
maintained with dwindling water supplies and increased water demand in a drought year. A
severe drought reducing the Recovery Program’s ability to maintain 810 cfs in the 15-Mile
Reach and other sensitive reaches could have potentially devastating effects on the Colorado
pikeminnow, and any depletions could severely exacerbate those effects.
The PBO’s discussion of climate change provides no sense of the potential magnitude of
stream flow declines caused by temperature rise, the declines that have already occurred, and
their impact on the Recovery Program. In addition, a 2017 study by Udall and Overpeck (not
discussed in the PBO) has formally linked the Upper Colorado River system’s declining flows to
warming temperatures in the region.119 The study examined historical and recent temperatures,
precipitation, and river flows, and concluded that temperatures averaging 1.6ºF above normal in
the Upper Basin contributed to one-third or more of the river’s 19%/year decline in flow from
2000 to 2014: “Fifteen years into the 21st century, the emerging reality is that climate change is
already depleting Colorado River water supplies at the upper end of the range suggested by
previously published projections.”120 Projecting these results into the future based on current
greenhouse gas emissions and trends, the authors concluded that “[u]nabated greenhouse gas
emissions will lead to continued substantial warming, translating to 21st century flow reductions
of 35% or more.”121
Another recent publication by the Colorado River Research Group notes that the
Colorado River Basin has already warmed by roughly 2° F (the PBO states 1.6° F), and is
already locked in to roughly 5° F of additional warming by mid-century “regardless of any
behavioral changes that may or may not be implemented by the world’s governments.”122
Beyond 2050, “[d]epending on the climate model and the GHG emissions scenario used, the
range of additional warming likely falls within the 6 to 10° F range by 2100.”123 The researchers
further note that significant temperature-driven runoff declines in the Basin are likely, and that it
is “increasingly evident that the strong warming trend is likely to overwhelm any modest
changes in precipitation.”124 Given the 15% decline in Colorado River flows this century
compared to the previous century (or 19% decline, according to Udall and Overpeck 2017), the
researchers suggest that average streamflows will decline significantly more than Bureau of
Reclamation’s projections of a roughly 9% decline in average streamflows by 2060: “[W]ith 16
years of the 21st century already passed, there is now considerable evidence that a 9 percent
decline is likely an optimistic scenario.”125 The PBO’s failure to discuss even a range of potential
stream reduction scenarios, or quantitatively analyze how these declines are already harming the
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Recovery Program’s ability to offset depletions, and how much worse off it could be in the
future, is unjustified.
In addition, the PBO’s curtailed approach in limiting its analysis to climate change
impacts over the next decade is short-sighted: as conditions will become more inhospitable over
the next decade and beyond, it is even more important now to establish robust populations that
are resilient to climate change effects, and to minimize depletion impacts. The PBO lacks any
analysis of how or whether the endangered fish will tolerate these impacts into the future, and
whether the Recovery Program is sufficiently offsetting harms to strengthen populations and
reverse population declines to ensure a resilient population in the face of climate change.
The PBO provides no analysis of the project’s cumulative effects in connection with past,
present, and future depletions by private and state projects and climate change. While it
quantifies potential increased municipal and industrial water demand through 2050, it lacks any
analysis of how these depletions together with the project’s depletions would impact the
endangered fish. Again, the PBO fails to answer the fundamental question of whether
maintaining recommended stream flows is sustainable with increasing water demand, climate
change, and drought, or whether the Recovery Program would offset new depletions. It also fails
to acknowledge the cumulative effects of increased private well development of the Mancos
shale and associated water depletions, in connection with BLM’s Fluid Mineral Development
Program.
The PBO fails to use the best available scientific information in discussing Colorado
pikeminnow population trends. The most recent population data from 2015 indicates that longterm abundance of pikeminnow (i.e., average of all yearly monitoring data) is 596 adults while
short-term abundance (average of 5 most recent data points) is 446 adults.126 The PBO cites 2010
data indicating a long-term abundance of 644 adults, and a short-term abundance of 658
adults.127 The failure to use the best available scientific information masks the severely
weakened state of this population, and continued population declines since 2010.
The PBO cites to Osmundson 2017 but ignores several of its key findings regarding
Colorado pikeminnow. As acknowledged by the PBO, Osmundson finds that “low abundance
and a recent rapid decline suggest long-term population persistence is tenuous.”128 However, the
PBO fails to note Osmundson’s finding that “recovery efforts have not sufficiently addressed
ongoing threats affecting recruitment, including river regulation, non-native fish invasions, and
other potential threats yet to be evaluated.”129 Further, “no progress toward recovery was evident
based on demographic trends,” leading the authors to conclude “the Colorado River population
of Colorado pikeminnow has not recovered after 25 [years] of Recovery Program
126
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implementation.”130 These conclusions cast serious doubt on FWS’s findings that sufficient
progress has been made in recovery of the Colorado pikeminnow, and that the Recovery
Program is adequately offsetting depletion effects.131
The paper recommends focusing on enhanced recruitment and spawning habitat to
reverse this trend. Specifically, increasing the frequency of reservoir releases during spring
runoff is needed to improve habitat, but “the frequency of years with peak flows capable of
mobilizing coarse substrates [to improve spawning habitat]…has declined from 30% [in the
period between 1976 to 1996] to 25% in more recent years.”132 Moreover, this declining trend is
likely to continue as water supplies decrease, and as long as spring flow releases are only
voluntary: “With already tight water supplies, a warming climate trend, and increasing demands
for water, the voluntary participation by dam operators to release fish flows may diminish over
time, limiting future peak flow augmentation opportunities.”133 The PBO lacks any meaningful
discussion of these increasing strains on the Recovery Program’s ability to offset water
depletions, and whether the Recovery Program will remain effective in offsetting depletions.
While the PBO cites the sufficient progress memos for support that the Recovery
Program is effective, these documents do not discuss the impact of climate change or the
potential for severe drought conditions, and fail to assess the Recovery Program’s ability to
offset depletions into the future, in light of these changing conditions. Without significant
retooling of the Recovery Program to ensure adequate peak spring and base flows in the Upper
Colorado River Basin to mitigate the effects of water depletions, BLM cannot continue to rely on
the Recovery Program to mitigate depletion effects on the four Colorado River endangered fish.
BLM’s failure to address these issues in an EIS and Section 7 consultation violates NEPA and
the ESA.
Finally, while the PBO does adopt or recommend measures beneficial to the endangered
fish, which are steps in the right direction, these measures do not go far enough. First, the PBO
requires BLM to prohibit water withdrawals directly from the 15-Mile Reach as a condition for
APD approval. But it continues to allow water withdrawals from other rivers that contain
spawning areas, noting that existing areas of oil and gas development are far away from
spawning areas.134 This reasoning ignores areas of future development potential—particularly
the Mancos shale formation—and whether they are near spawning grounds. The PBO also
incorrectly notes that spawning has not been documented in the White River, but elsewhere it
notes that spawning Colorado pikeminnow and razorback sucker were documented in the White
River for the first time in 2011.135 These spawning grounds should be protected from water
withdrawals.
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Second, the PBO recommends “[d]uring times of drought when river levels are very low
(e.g., late summers of 2002 and 2012),” that BLM “strongly encourage operators to use treated
produced water, instead of fresh water, to the fullest extent practicable for fracking/well
completions.”136 It explains further: “The use of produced water does not constitute a water
depletion and would not deplete water from rivers. This would allow some water to remain in the
rivers occupied by endangered fish during the times when it is needed most.”137 This
recommendation validates our concerns that the potential for another serious drought with
harmful effects on the endangered fish is real, and that depletions from oil and gas operators
could have significant consequences, contrary to the PBO’s attempt to minimize these effects.
BLM should be required to ban fresh water use for all fracking operations, year-round, droughtyear or not. Limiting this condition to drought years when flows are “very low” does not provide
clear direction to oil and gas operators.
In sum, BLM’s reliance on the 2017 Programmatic Biological Opinion for the Fluid
Mineral Program is unlawful, and does not satisfy its duties to insure jeopardy against the
endangered fish. BLM must reconsult with FWS to address these numerous flaws in the 2017
PBO. Further, BLM must prepare a NEPA analysis addressing water depletion effects of
horizontal drilling on the endangered fish, in light of climate change, population declines,
mercury and selenium contamination, and Recovery Program failures in meeting recommended
flows.
E. BLM fails to comply with the Federal Land Policy and Management Act (FLPMA)
when authorizing this lease sale.
Pursuant to the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. § 1701
et seq., “[i]n managing the public lands,” the agencies “shall, by regulation or otherwise, take
any action necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C. §
1732(b). Written in the disjunctive, BLM must prevent degradation that is “unnecessary” and
degradation that is “undue.” Mineral Policy Ctr. v. Norton, 292 F.Supp.2d 30, 41-43 (D. D.C.
2003). This protective mandate applies to agencies planning and management decisions, and
should be considered in light of its overarching mandate that BLM employ “principles of
multiple use and sustained yield.” 43 U.S.C. § 1732(a); see also, Utah Shared Access Alliance v.
Carpenter, 463 F.3d 1125, 1136 (10th Cir. 2006) (finding that BLM’s authority to prevent
degradation is not limited to the RMP planning process). While these obligations are distinct,
they are interrelated and highly correlated. The Bureau must balance multiple uses in its
management of public lands, including “recreation, range, timber, minerals, watershed, wildlife
and fish, and [uses serving] natural scenic, scientific and historical values.” 43 U.S.C. § 1702(c).
It must also plan for sustained yield – “control [of] depleting uses over time, so as to ensure a
high level of valuable uses in the future.” Norton v. S. Utah Wilderness Alliance, 542 U.S. 55,
58, 124 S.Ct. 2373, 159 L.Ed.2d 137 (2004).
“Application of this standard is necessarily context-specific; the words ‘unnecessary’ and
‘undue’ are modifiers requiring nouns to give them meaning, and by the plain terms of the
136
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statute, that noun in each case must be whatever actions are causing ‘degradation.’ ” Theodore
Roosevelt Conservation Partnership v. Salazar, 661 F.3d 66, 76 (D.C. Cir. 2011) (citing Utah v.
Andrus, 486 F.Supp. 995, 1005 n. 13 (D. Utah 1979) (defining “unnecessary” in the mining
context as “that which is not necessary for mining” – or, in this context, “for oil and gas
development” – and “undue” as “that which is excessive, improper, immoderate or
unwarranted.”)); see also Colorado Env't Coalition, 165 IBLA 221, 229 (2005) (concluding that
in the oil and gas context, a finding of “unnecessary or undue degradation” requires a showing
“that a lessee’s operations are or were conducted in a manner that does not comply with
applicable law or regulations, prudent management and practice, or reasonably available
technology, such that the lessee could not undertake the action pursuant to a valid existing
right.”).
Here, that action is the oil and gas development authorized by BLM through the
December 2018 lease sale. The inquiry, then, is whether the agency has taken sufficient
measures to prevent degradation unnecessary to, or undue in proportion to, the development the
proposed action permits. See Theodore Roosevelt Conservation Partnership, 661 F.3d at 76. For
example, methane waste and pollution may cause “undue” degradation, even if the activity
causing the degradation is “necessary.” Where methane waste and pollution is avoidable, even if
in the process of avoiding such emissions lessees or operators incur reasonable economic costs
that are consistent with conferred lease rights, it is “unnecessary” degradation. 43 U.S.C. §
1732(b).
Therefore, drilling activities may only go forward as long as unnecessary and undue
environmental degradation does not occur. This is a substantive requirement, and one that the
BLM must define and apply in the context of oil and gas development authorized through the
lease sale. In other words, BLM must define and apply the substantive UUD requirements in the
context of the specific resource values at stake.
Further, these UUD requirements are distinct from requirements under NEPA. “A
finding that there will not be significant impact [under NEPA] does not mean either that the
project has been reviewed for unnecessary and undue degradation or that unnecessary or undue
degradation will not occur.” Ctr. for Biological Diversity, 623 F.3d at 645 (quoting Kendall's
Concerned Area Residents, 129 I.B.L.A. 130, 140 (1994)). In the instant case, BLM must
specifically account for UUD in its NEPA analysis for the December 2018 lease sale, which is
distinct from its compliance under NEPA, and is also actionable on procedural grounds. BLM
failed to account for UUD in its DNA for this lease sale, therefore violating clear FLPMA
requirements.
III. Conclusion
Oil and gas leasing is an irrevocable commitment to convey rights to use of federal land –
a commitment with readily predictable environmental consequences that BLM is required to
address. These include the specific geological formations, surface and ground water resources,
seismic potential, or human, animal, and plant health and safety concerns present in the area to
be leased. Unconventional oil and gas development not only fuel the climate crisis but entail
significant public health risks and harms to the environment. Should BLM proceed with the
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proposed oil and gas leasing, it must thoroughly analyze the alternatives of no new leasing (or no
action), and no fracking or other unconventional well stimulation methods in an EIS.
For the reasons set forth above, BLM must defer the inclusion of all parcels in the
proposed lease sale, and prepare a legally adequate EIS for this proposed oil and gas leasing
action and consult under Section 7 of the ESA prior to allowing the proposed action to move
forward. Thank you for your consideration of this protest.
Sincerely,

Diana Dascalu-Joffe
Senior Attorney, Public Lands
Center for Biological Diversity
Denver, CO
720.925.2521
ddascalujoffe@biologicaldiversity.org
I, Diana Dascalu-Joffe, have been authorized to file this protest on behalf of the below group
representatives:
John Weisheit, Conservation Director
Living Rivers & Colorado Riverkeeper
PO Box 466
Moab, UT 84532
435-259-1063
john@livingrivers.org
Matthew Sandler
Staff Attorney
Rocky Mountain Wild
1536 Wynkoop St., Suite 900
Denver, CO 80202
Phone: 303-579-5162
matt@rockymountainwild.org
Louisa Eberle
Associate Attorney
The Sierra Club
2101 Webster St. Suite 1300
Oakland, CA 94612
415.977.5753
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louisa.eberle@sierraclub.org
Daniel E. Estrin, General Counsel
Kate Hudson, Western US Advocacy Coordinator
Waterkeeper Alliance, Inc.
180 Maiden Lane, Suite 603
New York, NY 10038
212-747-0622 x132
destrin@waterkeeper.org
khudson@waterkeeper.org
Kyle Tisdel
WESTERN ENVIRONMENTAL LAW CENTER
208 Paseo del Pueblo Sur, Unit 602
Taos, New Mexico 87571
575.613.8050
tisdel@westernlaw.org
Peter Hart, Staff Attorney
Wilderness Workshop
PO Box 1442
Carbondale, CO 81623
970.963.3977 (office)
peter@wildernessworkshop.org
Rebecca Fischer, Climate Guardian
WildEarth Guardians
2590 Walnut St.
Denver, CO 80205
406-698-1489
rfischer@wildearthguardians.org

Page 48

List of References
Anderson, Kevin & Alice Bows, Beyond ‘dangerous’ climate change: emission scenarios for a new world, 369
Philosophical Transactions of the Royal Society 20 (2011)
Ault, Toby R. et al., Relative impacts of mitigation, temperature, and precipitation on 21st-century megadrought
risk in the American Southwest, Science Advances, Vol. 2, no. 10, e1600873 (2016), doi:
10.1126/sciadv.1600873
Bao, X. and Eaton, D.W., Fault activation by hydraulic fracturing in western Canada, Science
10.1125/science.aag2583 (2016)
Basner, M. et al., Auditory and non-auditory effects of noise on health, 383 The Lancet 1325 (2014)
Boyle, M.D. et al., A pilot study to assess residential noise exposure near natural gas compressor stations, 12 PloS
One 30174310 (2017)
Brodsky, Emily and Lisa J. Lajoie, Anthropogenic Seismicity Rates and Operational Parameters at the Salton Sea
Geothermal Field, 341 Science (2013)
Brown, David et al., Understanding Exposure From Natural Gas Drilling Puts Current Air Standards to the Test.
29 Reviews on Environmental Health 277 (2014)
Bruckner, Thomas et al., 2014: Energy Systems. In: Climate Change 2014: Mitigation of Climate Change.
Contribution of Working Group III to the Fifth Assessment Report of the Intergovernmental Panel on
Climate Change, Cambridge University Press (2014), available at: http://ipcc.ch/pdf/assessmentreport/ar5/wg3/ipcc_wg3_ar5_chapter7.pdf
California Council on Science and Technology, Advanced Well Stimulation Technologies in California (2016)
available at: http://ccst.us/publications/2014/160708-blm-report.pdf
Casey, Joan A., Unconventional Natural Gas Development and Birth Outcomes in Pennsylvania, USA, 27
Epidemiology 163 (2016)
Chen, Huan & Kimberly E. Carter, Modeling potential occupational inhalation exposures and associated risks of
toxic organics from chemical storage tanks used in hydraulic fracturing using AERMOD, 224
Environmental Pollution 300 (2017)
Chen, Xiaowei et al., The Pawnee earthquake as a result of the interplay among injection, faults and aftershocks, 7
Nature Scientific Reports 4945 (2017)
Clean Air Task Force, Fossil Fumes: A Public Health Analysis of Toxic Air Pollution From the Oil and Gas
Industry, June 2016, available at: http://www.catf.us/resources/publications/files/FossilFumes.pdf
Climate Action Tracker, USA (last updated 30 April 2018), available at:
http://climateactiontracker.org/countries/usa
Clough, Emily & Derek Bell, Just Fracking: A Distributive Environmental Justice Analysis of Unconventional
Gas Development in Pennsylvania, USA, 11 Environmental Research Letters 025001 (2016)

Page 49

Colborn, Theo et al., Natural Gas Operations from a Public Health Perspective, 17 Human and Ecological Risk
Assessment: An International Journal (2011)
Colborn, Theo et al., An Exploratory Study of Air Quality Near Natural Gas Operations, 20 Human and
Ecological Risk Assessment: An International Journal 86 (2012)
Colorado River Research Group, Climate Change and the Coloardo River: What We Already Know, 2 (October
2016), available at:
http://www.coloradoriverresearchgroup.org/uploads/4/2/3/6/42362959/crrg_climate_change.pdf
Council on Environmental Quality, Revised draft guidance for greenhouse gas emissions and climate change
impacts (2014), available at: https://ceq.doe.gov/current_developments/GHG-accounting-tools.html
Currie, Janet et al., Hydraulic fracturing and infant health: New evidence from Pennsylvania, 3 Science Advances
e1603021 (2017)
Davies, Richard et al., Induced Seismicity and Hydraulic Fracturing for the Recovery of Hydrocarbons, 45 Marine
and Petroleum Geology 171 (2013)
Davis, Steven J. and Robert H. Socolow, Commitment accounting of CO2 emissions, Environmental Research
Letters 9: 084018 (2014)
Ecoshift Consulting, et al., The Potential Greenhouse Gas Emissions of U.S. Federal Fossil Fuels, Prepared for
Center for Biological Diversity & Friends of the Earth (2015), available at:
http://www.ecoshiftconsulting.com/wpcontent/uploads/Potential-Greenhouse-Gas-Emissions-U-SFederal-Fossil-Fuels.pdf
Elliot, Elise G. et al., A Systematic Evaluation of Chemicals in Hydraulic-Fracturing Fluids and Wastewater for
Reproductive and Developmental Toxicity, 27 Journal of Exposure Science and Environmental
Epidemiology 90 (2016)
Ellsworth, William, Injection-Induced Earthquakes, 341 Science (2013)
Erickson, Peter et al., Assessing carbon lock-in, 10 Environmental Research Letters 084023 (2015)
Erickson, Peter et al., Carbon lock-in from fossil fuel supply infrastructure, Stockholm Environment Institute,
Discussion Brief (2015)
Esswein, Eric et al., Evaluation of Some Potential Chemical Exposure Risks during Flowback Operations in
Unconventional Oil and Gas Extraction: Preliminary Results, 11 Journal of Occupational and
Environmental Hygiene D174 (2013)
Esswein, Eric J. et al., Occupational Exposures to Respirable Crystalline Silica During Hydraulic Fracturing, 10
Journal of Occupational and Environmental Hygiene 347 (2013)
Gignac, Renaud and H. Damon Matthews, Allocating a 2C cumulative carbon budget to countries, 10
Environmental Research Letters 075004 (2015)
Global Carbon Project, Global Carbon Budget (November 13, 2017), available at:
http://www.globalcarbonproject.org/carbonbudget/17/presentation.htm

Page 50

Green, Fergus and Richard Denniss, Cutting with both arms of the scissors: the economic and political case for
restrictive supply-side climate policies, Climatic Change, available at: https://doi.org/10.1007/s10584018-2162-x (2018)
Hansen, James et al., Assessing “dangerous climate change”: Required reduction of carbon emissions to protect
young people, future, generations and nature, 8 PLoS ONE e81648 (2013)
Hansen, James et al., Ice melt, sea level rise and superstorms: evidence from paleoclimate data, climate modeling,
and modern observation that 2°C global warming could be dangerous, 16 Atmospheric Chemistry and
Physics 3761(2016)
Hansen, James et al., Target atmospheric CO2: Where should humanity aim?, 2 The Open Atmospheric Science
Journal 217 (2008)
Harrison, Robert J. et al., Sudden Deaths Among Oil and Gas Extraction Workers Resulting from Oxygen
Deficiency and Inhalation of Hydrocarbon Gases and Vapors — United States, January 2010–March
2015. 65 MMWR Morb Mortal Wkly Rep 6 (2016)
Harto et al., (Argonne National Laboratory), Water Consumption for Fossil Fuel Exploration and Production,
Groundwater Protection Council Annual Forum (September 2013), available at:
http://www.gwpc.org/sites/default/files/event-sessions/Harto_ChrisFinal2.pdf
Hays, Jake & Seth B.C. Shonkoff, Towards an Understanding of the Environmental and Public Health Impacts of
Unconventional Natural Gas Development: A Categorical Assessment of the Peer-Reviewed Scientific
Literature, 11 PLoS ONE e0154164 (2016)
Health and Unconventional Oil & Gas Development: Delphi Study Results, South West Pennsylvania
Environmental Health Project Technical Reports, Issue 4. (Accessed July 12, 2018)
Horton, S., Disposal of hydrofracking waste fluid by injection into subsurface aquifers triggers earthquake swarm
in central Arkansas with potential for damaging earthquake, 83 Seismological Research Letters 250
(2012)
Interagency Working Group on the Social Cost of Carbon, United States Government, Technical Support
Document: Technical Update on the Social Cost of Carbon for Regulatory Impact Analysis – Under
Executive Order 12866 (May 2013)
Interagency Working Group on Social Cost of Greenhouse Gas, United States Government, Addendum to
Technical Support Document on Social Cost of Carbon for Regulatory Impact Analysis under Executive
Order 12866: Application of the Methodology to Estimate the Social Cost of Methane and the Social Cost
of Nitrous Oxide (August 2016) (last visited October 30, 2016)
Intergovernmental Panel on Climate Change, 2013: Summary for Policymakers. In: Climate Change 2013: The
Physical Science Basis, Contribution of Working Group I to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change [Stocker, T.F. et al. (eds.)], Cambridge University Press
(2013)
Intergovernmental Panel on Climate Change, Climate Change 2014: Synthesis Report. Contribution of Working
Groups I, II and III to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change,
[Core Writing Team, R.K. Pachauri & L.A. Meyer (eds.)], IPCC, Geneva, Switzerland (2014), available
at: http://www.ipcc.ch/pdf/assessment-report/ar5/syr/SYR_AR5_FINAL_full_wcover.pdf

Page 51

Intergovernmental Panel on Climate Change, Global Warming of 1.5°C, an IPCC special report on the impacts of
global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission
pathways, in the context of strengthening the global response to the threat of climate change, sustainable
development, and efforts to eradicate poverty (October 6, 2018), available at:
http://www.ipcc.ch/report/sr15/
Jemielita, Thomas et al., Unconventional Gas and Oil Drilling Is Associated with Increased Hospital Utilization
Rates, 10 PLoS ONE e0131093 (2015)
Kartha, S. et al., Cascading biases against poorer countries, 8 Nature Climate Change 348 (2018)
Kassotis, C.D. et al., Estrogen and androgen receptor activities of hydraulic fracturing chemicals and surface and
ground water in a drilling-dense region, 155 Endocrinology 897 (2014)
Kelly, D., Deadly House explosion in Colorado traced to uncapped pipe from gas well, Los Angeles Times, May
2, 2017, available at: http://www.latimes.com/nation/nationnow/la-na-colorado-explosion-20170502story.html (Accessed July 12, 2018)
Keranen, Katie M. et al., Potentially Induced Earthquakes in Oklahoma, USA: Links between Wastewater
Injection and the 2011 Mw 5.7 Earthquake Sequence, 41 Geology 699 (2013)
Kondash, A. and Vengosh, A., Water Footprint of Hydraulic Fracturing, 2 Environmental Science & Technology
Letters 276 (2015)
Lampert, D.J., Comment on “Comparison of Water Use for Hydraulic Fracturing for Unconventional Oil and Gas
versus Conventional Oil,” 49 Environmental Science and Technology 6358 (2015)
Los Angeles County Dept. of Public Health, Public Health and Safety Risks of Oil and Gas Facilities in Los
Angeles County, February 2018
Macey, G.P. et al., Air concentrations of volatile compounds near oil and gas production: a community-based
exploratory study, 13 Environmental Health 82 (2014)
McKenzie, Lisa et al., Ambient Nonmethane Hydrocarbon Levels Along Colorado’s Northern Front Range:
Acute and Chronic Health Risks, 52 Environmental Science & Technology 4514 (2018)
McKenzie, Lisa M., Birth Outcomes and Maternal Residential Proximity to Natural Gas Development in Rural
Colorado, 122 Environmental Health Perspectives 412 (2014)
McKenzie, Lisa M. et al., Human Health Risk Assessment of Air Emissions From Development of
Unconventional Natural Gas Resources, 424 Science of the Total Environment 79 (2012)
McKenzie, Lisa M. et al., Population Size, Growth, and Environmental Justice Near Oil and Gas Wells in
Colorado, 50 Environmental Science & Technology 11471 (2016)
Natural Resources Defense Council, Drilling in California: Who’s At Risk?, October 2014
Oil Change International, The Sky’s Limit California: Why the Paris Climate Goals Demand That California Lead
in a Managed Decline of Oil Extraction, May 2018, available at: http://priceofoil.org/ca-skys-limit

Page 52

Oil Change International, The Sky’s Limit: Why the Paris Climate Goals Require a Managed Decline of Fossil
Fuel Production (September 2016), available at: http://priceofoil.org/2016/09/22/the-skys-limit-report/
Osmundson, Douglas B. & Gary C. White, Long-term mark recapture monitoring of a Colorado pikeminnow
Ptychocheilus lucius population: assessing recovery progress using demographic trends, 34 Endangered
Species Research (2017), doi: https://doi.org/10.3354/esr00842
Peltier, Laurel, Pennsylvania Fracking Water Contamination Much Higher Than Reported. EcoWatch, February
4, 2016, available at: https://www.ecowatch.com/pennsylvania-fracking-water-contamination-muchhigher-than-reported-1882166816.html (Accessed July 12, 2018)
Peters, Glen P. et al., Measuring a fair and ambitious climate agreement using cumulative emissions, 10
Environmental Research Letters 105004 (2015)
Physicians for Social Responsibility and Concerned Health Professionals of NY, Compendium of Scientific,
Medical, and Media Findings Demonstrating Risks and Harms of Fracking, Fourth Edition, November 17,
2016
Rabinowitz, Peter M. et al., Proximity to Natural Gas Wells and Reported Health Status: Results of a Household
Survey in Washington County, Pennsylvania, 123 Environmental Health Perspectives 21 (2015)
Rasmussen, Sara G. et al., Association Between Unconventional Natural Gas Development in the Marcellus Shale
and Asthma Exacerbations, 176 JAMA Internal Medicine 1334 (2016)
Robiou du Pont, Yann et al., Equitable mitigation to achieve the Paris Agreement goals, 7 Nature Climate Change
38 (2017)
Rogelj, Joeri et al., Energy system transformations for limiting end-of-century warming to below 1.5°C, 5 Nature
Climate Change 519 (2015)
Rubinstein, JL et al., The 2001-present induced earthquake sequence in the Raton Basin of northern New Mexico
and southern Colorado, 104 Seismological Society of America Bulletin 2162 (2014)
Scanlon, B.R. et al., Comparison of Water Use for Hydraulic Fracturing for Unconventional Oil and Gas versus
Conventional Oil, 48 Environmental Science and Technology 12386 (2014)
Schleussner, Carl-Friedrich et al., Differential climate impacts for policy-relevant limits to global warming: the
case of 1.5C and 2C, 7 Earth Systems Dynamics 327 (2016)
Seto, Karen C. et al., Carbon Lock-In: Types, Causes, and Policy Implications, 41 Annual Review of
Environmental Resources 425 (2016)
Shonkoff, Seth B.C. et al., Environmental Public Health Dimensions of Shale and Tight Gas Development, 122
Environmental Health Perspectives 787 (2014)
Stacy, Shaina L. et al., Perinatal Outcomes and Unconventional Natural Gas Operations in Southwest
Pennsylvania, 10 PLoS ONE e0126425 (2015)
Stringfellow, William et al., Comparison of chemical use between hydraulic fracturing, acidizing, and routine oil
and gas development, 12 PLoS One 4 (2017)

Page 53

Udall, Bradley and Jonathan Overpeck, The 21st Century Colorado River Hot Drought and Implications for the
Future, 53 Water Resources Research (2017), doi:10.1002/2016WR019638
United Nations Framework Convention on Climate Change, Conference of the Parties, Nov. 30-Dec. 11, 2015,
Adoption of the Paris Agreement Art. 2, U.N. Doc. FCCC/CP/2015/L.9 (December 12, 2015), available
at: http://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf
United Nations Treaty Collection, Chapter XXVII, 7.d Paris Agreement, List of Signatories; U.S. Department of
State, Background Briefing on the Paris Climate Agreement (December 12, 2015)
United Nations Subsidiary Body for Scientific and Technological Advice, Report on the Structured Expert
Dialogue on the 2013-2015 review, FCCC/SB/2015/1NF.1 (2015),
http://unfccc.int/resource/docs/2015/sb/eng/inf01.pdf
U.S. Army Corps of Engineers, Final Environmental Impact Statement: Alaska Stand Alone Gas Pipeline,
Volume 2 Sec. 5.20-70–71 (Oct. 2012)
U.S. Bureau of Land Management, Biological Opinion for BLM Resource Management Plan (RMP), Price Field
Office (PFO) (Oct. 27, 2008)
U.S. Bureau of Land Management, Biological Opinion for BLM Resource Management Plan (RMP), Vernal
Field Office (VFO), 113 (Oct. 23, 2008)
U.S. Bureau of Land Management, Environmental Assessment for West Desert District, Fillmore Field Office,
August 2015 Oil and Gas Lease Sale (Dec. 2015)
U.S. Bureau of Land Management, Final Supplemental Environmental Impact Statement for the Leasing and
Underground Mining of the Greens Hollow Federal Coal Leas Tract, UTU-84102, 287 (Feb 2015)
U.S. Bureau of Land Management, Greenhouse Gases Estimate (West Desert District Nov 2015 Lease Sale),
available at: http://www.blm.gov/style/medialib/blm/ut/natural_resources/airQuality.Par.38
U.S. Bureau of Land Management, White River FEIS (2015)
U.S. Department of Energy National Energy Technology Laboratory, Life Cycle Analysis: Natural Gas Combined
Cycle (NGCC) Power Plant, Pub No DOE/NETL-403-110509 (Sep 10, 2012) (NETL, 2010) available at:
https://www.netl.doe.gov/energyanalyses/temp/FY13_LifeCycleAnalysisNaturalGasCombinedCycle(NG
CC)PowerPlantFinal_060113.pdf
U.S. Department of Energy National Energy Technology Laboratory, Life Cycle Greenhouse Gas Inventory of
Natural Gas Extraction, Delivery and Electricity Production, Pub No. DOE/NETL-2011/1522 (NETL,
2011) available at:
http://www.fossil.energy.gov/programs/gasregulation/authorizations/2013_applications/sierra_club_1369_venture/exhibits_44_45.pdf
U.S. Department of Energy National Energy Technology Laboratory, Life Cycle Greenhouse Gas Perspective on
Exporting Liquefied Natural Gas from the United States, DOE/NETL-2014/1649 (May 29, 2014)
available at:
http://energy.gov/sites/prod/files/2014/05/f16/Life%20Cycle%20GHG%20Perspective%20Report.pdf

Page 54

U.S. Department of Energy National Energy Technology Laboratory, Role of Alternative Energy Sources:
Natural Gas Technology Assessment, Pub No. DOE/NETL- 2012/1539 (NETL, 2012) available at:
https://www.netl.doe.gov/File%20Library/Research/Energy%20Analysis/Life%20Cycle%20Analysis/LC
A-2012-1539.pdf
U.S. Department of Energy National Renewable Energy Laboratory, Life Cycle Greenhouse Gas Emissions from
Electricity Generation Fact Sheet, Pub No. NREL/FS-6A20-57817 (2013) available at:
http://www.nrel.gov/docs/fy13osti/57187.pdf
U.S. Department of State, Final Supplemental Environmental Impact Statement for the Keystone XL Project, §
4.14.3, Appendix U (Jan. 2014)
U.S. Environmental Protection Agency, Hydraulic fracturing for oil and gas: impacts from the hydraulic
fracturing water cycle on drinking water resources in the United States (Final Report). U.S.
Environmental Protection Agency, Washington DC, USA (2016)
U.S. Environmental Protection Agency, The Social Cost of Carbon (accessed May 18, 2016)
U.S. Environmental Protection Agency Region X, Letter from Dennis McLerran, Regional Administrator, to
Randel Perry, U.S. Army Corps of Engineers Seattle District, re Gateway Pacific Projects (Jan 22, 2013)
available at:
http://www.eisgatewaypacificwa.gov/sites/default/files/content/files/EPA_Reg10_McLerran.pdf#overlaycontext=resources/project-library
U.S. Fish and Wildlife Service, 2016-2017 Abbreviated Assessment of Sufficient Progress under the Upper
Colorado River Endangered Fish Recovery program in the Upper Colorado River Basin (Dec. 10, 2017)
U.S. Fish and Wildlife Service, Final 2015-2016 Assessment of Sufficient Progress Under the Upper Colorado
River Endangered Fish Recovery Program in the Upper Colorado River Basin, and Implementation of
Action Items in the January 10, 2005, Final Programmatic Biological Opinion on the Management Plan
for Endangered Fishes in the Yampa River Basin (Dec. 20, 2016)
U.S. Fish and Wildlife Service, Programmatic Biological Opinion for Water Depletions Associated with Bureau
of Land Management’s Fluid Mineral Program within the Upper Colorado River Basin in Colorado (Dec.
26, 2017)
U.S. Forest Service, Record of Decision and Final Environmental Impact Statement, Oil and Gas Leasing
Analysis, Fishlake National Forest (Aug 2013)
Utah Division of Oil, Gas, and Mining, Oil and Gas Residential Setbacks: Overview of Other State Regulations
(August 2013)
Vienna Convention on the Law of Treaties, Art. 26
Webb, Ellen et al., Developmental and reproductive effects of chemicals associated with unconventional oil and
natural gas operations, 29 Rev Environ Health 307 (2014)
Webb, Ellen et al., Potential Hazards of Air Pollutant Emissions From Unconventional Oil and Natural Gas
Operations on The Respiratory Health of Children And Infants. 31 Reviews on Environmental Health 225
(2016)

Page 55

Weingarten, M et al., Induced seismicity. High-rate injection is associated with the increase in U.S. mid-continent
seismicity, 348 Science 1336 (2015)
WildEarth Guardians, Center for Biological Diversity, et al., Notice of a Legal Decision Affecting the Colorado
BLM’s September 2018 Competitive Oil and Gas Lease Sale (June 29, 2018)
Willis, Mary D. et al., Unconventional natural gas development and pediatric asthma hospitalizations in
Pennsylvania, 166 Environmental Research 402 (2018)
Wong, N.J, Existing scientific literature on setback distances from oil and gas development sites (2017), available
at: http://www.stand.la/uploads/5/3/9/0/53904099/2500 _literature_review_report-final_jul13.pdf
Yost, Erin et al., Estimating the Potential Toxicity of Chemicals Associated with Hydraulic Fracturing Operations
Using Quantitative Structure-Activity Relationship Modeling, 50 Environmental Science and Technology
14 (2016)

Page 56

EXHIBIT
1

Case 1:16-cv-01822-LTB Document 36 Filed 10/17/18 USDC Colorado Page 1 of 40

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Lewis T. Babcock, Judge
Civil Action No. 1:16-cv-01822-LTB
WILDERNESS WORKSHOP,
WESTERN COLORADO CONGRESS,
NATURAL RESOURCES DEFENSE COUNCIL, and
SIERRA CLUB,
Plaintiffs,
v.
UNITED STATES BUREAU OF LAND MANAGEMENT, an agency of the U. S.
Department of the Interior,
RYAN ZINKE, in his official capacity as Secretary of the U.S. Department of the
Interior,
BRIAN STEED, in his official capacity as Deputy Director of the U.S. Bureau of
Land Management,
GREG SHOOP, in his official capacity as Acting Colorado State Director of the U.S.
Bureau of Land Management, and
GLORIA TIBBETTS, in her official capacity as Acting Field Manager of the
Colorado River Valley Field Office of the U.S. Bureau of Land Management,
Defendants.
______________________________________________________________________________
Memorandum Opinion and Order
______________________________________________________________________________
Babcock, J.
This matter is before me on Plaintiffs’ Petition for Review of Agency Action.
Plaintiffs seek judicial review of defendant Bureau of Land Management’s (referred
1
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to as “Defendants” or “BLM”) Resource Management Plan concerning land managed
under BLM’s Colorado River Valley Field Office (see Addendum for a list of
acronyms used in this Opinion). The public officers named as defendants in this
case have been updated pursuant to Fed. R. Civ. P. 25(d). The matter has been fully
briefed (ECF Nos. 24, 27, 28). After carefully analyzing the briefs and the relevant
portions of the record, I GRANT in part and DEFER final ruling pending further
briefing on remedies in accordance with this Order.
I.

BACKGROUND

A. Statutory and regulatory background

1. The National Environmental Policy Act (“NEPA”)
NEPA is the “basic national charter for protection of the environment” and its
“procedures must insure that environmental information is available to public
officials and citizens before decisions are made and before actions are taken.” 40
C.F.R. § 1500.1. Congress enacted NEPA to ensure that all federal agencies
consider the environmental impacts of their actions to prevent or eliminate damage
to the environment. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 371
(1989); see 42 U.S.C. § 4321.
Under NEPA, federal agencies must “include in every recommendation or
report on proposals for legislation and other major Federal actions significantly
affecting the quality of the human environment, a detailed statement by the
responsible official on,” in relevant part, the environmental impact of the proposed
action and alternatives to the proposed action. 42 U.S.C. § 4332(C)(i), (iii). An
2
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agency can choose to perform an Environmental Assessment, or may proceed
directly to preparing an Environmental Impact Statement (“EIS”). New Mexico ex

rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 703 n.23 (10th Cir. 2009)
(“New Mexico”).
The requirement to complete an EIS aims to ensure “that the agency, in
reaching its decision, will have available, and will carefully consider, detailed
information concerning significant environmental impacts” and guarantees “that
the relevant information will be made available to the larger audience that may also
play a role in both the decisionmaking process and the implementation of that
decision.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).

2. The Administrative Procedure Act (“APA”)
NEPA provides no private cause of action and thus Plaintiffs’ claims arise
under the APA. Pls.’ Compl., ECF No. 1 at 14; see New Mexico, 565 F.3d at 704.
Under the APA, a person who is suffering a “legal wrong because of agency action”
is entitled to judicial review. 5 U.S.C. § 702.
An agency’s NEPA compliance is reviewed to see whether it is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” New

Mexico, 565 F.3d at 704 (quoting 5 U.S.C. § 706(2)(a)). The agency action is
arbitrary and capricious if the agency
(1) entirely failed to consider an important aspect of the problem, (2)
offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise, (3) failed to base
3
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its decision on consideration of the relevant factors, or (4) made a clear
error of judgment.

Id. (quoting Utah Envtl. Cong. v. Troyer, 479 F.3d 1269, 1280 (10th Cir. 2007))
(quotations omitted).
When reviewing factual determinations made by agencies under NEPA, short
of a “clear error of judgment,” an agency is required to take “hard look” at
information relevant to a decision. Id. A court considers only the agency’s reasoning
at the time it made its decision, “excluding post-hoc rationalization concocted by
counsel in briefs or argument.” Id. (citing Utahns for Better Transp. v. U.S. Dep’t of

Transp., 305 F.3d 1152, 1165 (10th Cir. 2002)); see 3 Charles H. Koch, Jr. and
Richard Murphy, Admin. L. & Prac. § 9:26 (3d ed. 2018) (“Without engaging in
review of the actual resolution of factual questions of this variety, courts by using
the hard look standard assure that the agency did a careful job at fact gathering
and otherwise supporting its position.”).
“Deficiencies in an EIS that are mere ‘flyspecks’ and do not defeat NEPA’s
goals of informed decisionmaking and informed public comment will not lead to
reversal.” Id. (citing cases). As such, the agency action is presumed valid and the
burden of proof rests upon those challenging the agency action. Id. (citing Citizens’

Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 1176 (10th Cir. 2008)). “So
long as the record demonstrates that the agencies in question followed the NEPA
procedures . . . the court will not second-guess the wisdom of the ultimate decision.”

4
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Utahns for Better Transp. v. U.S. Dep’t of Transp., 305 F.3d at 1163 (quoting
Robertson v. Methow Valley Citizens Council, 490 U.S. at 350).

3. The Federal Land Policy and Management Act (“FLPMA”)
In enacting the FLPMA, Congress aimed to empower the Secretary of the
Interior to manage the United States’ public lands. 43 U.S.C. § 1701. The Secretary,
through BLM, “shall manage the public lands under principles of multiple use and
sustained yield.” 43 U.S.C. § 1732(a). “Multiple use” means “a combination of
balanced and diverse resource uses that takes into account the long-term needs of
future generations for renewable and nonrenewable resources, including, but not
limited to, recreation, range, timber, minerals, watershed, wildlife and fish, and
natural scenic, scientific and historical values . . . .”43 U.S.C. § 1702(c).
In managing public lands, BLM must develop resource management plans
(“RMPs”). BioDiversity Conservation All. v. Bureau of Land Mgmt., 608 F.3d 709,
712 (10th Cir. 2010) (citing 43 U.S.C. § 1712; 43 C.F.R. § 1601.0–5(n)). An RMP is
“designed to guide and control future management actions and the development of
subsequent, more detailed and limited scope plans for resources and uses.”
43 C.F.R. § 1601.0–2; see Norton v. S. Utah Wilderness All., 542 U.S. 55, 59 (2004)
(“Generally, a land use plan describes, for a particular area, allowable uses, goals
for future condition of the land, and specific next steps.”). The approval of an RMP
“is considered a major Federal action significantly affecting the quality of the
human environment” and thus requires an EIS. 43 C.F.R. § 1601.0–6.
5
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a. Oil and gas development under the FLPMA
On public lands, the FLPMA entrusts BLM with the “orderly and efficient
exploration, development and production of oil and gas.” 43 C.F.R. § 3160.0-4; 43
U.S.C. § 1732(b); see 43 C.F.R. § 3100.0-3. This is done by using a “three-phase
decision-making process.” W. Energy All. v. Zinke, 877 F.3d 1157, 1161 (10th Cir.
2017) (quoting Pennaco Energy, Inc. v. U.S. Dep’t of Interior, 377 F.3d 1147, 1151
(10th Cir. 2004)).
In the first phase, BLM creates RMPs. Id. Part of an RMP indicates the lands
open or closed to the development of oil and gas, and subsequent development must
abide by the terms of the RMP. Id.
In the second phase, through state offices, BLM identifies parcels that it will
offer for lease, responds to potential protests of the suggested parcels, and conducts
“a competitive lease sale auction.” Id. at 1162 (citing 43 C.F.R. Subpart 3120).
During the identification of parcels available for leasing, a 2010 Department of
Interior policy mandates additional review, including: (1) an interdisciplinary team
reviewing the parcels proposed for leasing and conducting site visits; (2) identifying
issues BLM must consider; and (3) obliging BLM to consult other stakeholders. Id.
In the final phase, after the sale of a lease, BLM “decides whether specific
development projects will be permitted on the leased land.” Id.; see 43 C.F.R. §
3162.3-1; 30 U.S.C. § 226. BLM must approve permits to drill after parcels of land
are leased. 30 U.S.C. § 226(g).
B. Factual background
6

Case 1:16-cv-01822-LTB Document 36 Filed 10/17/18 USDC Colorado Page 7 of 40

Within its administrative boundary, BLM’s Colorado River Valley Field
Office (“CRVFO”) has over 2.9 million acres of public and private surface land.
Administrative Record (“AR”) 184599. At issue here is the administration of 505,200
acres of BLM-managed surface lands and 701,200 acres of BLM-managed federal
mineral estate that lie beneath other federal, state, and private surface ownership,
apart from National Forest lands. AR 184647–48. These lands within the purview of
the CRVFO primarily extend across Eagle, Garfield, Mesa, Pitkin, and Routt
counties. AR 184600. Additionally, the Roan Plateau, which is within the purview of
the CRVFO, is exempted from the RMP in question because it is under the
management of a separate RMP. AR 184600–02; see Colorado Envtl. Coal. v.

Salazar, 875 F. Supp. 2d 1233, 1238 (D. Colo. 2012) (concerning challenges to the
RMP of the Roan Plateau).
In 2007, BLM formally initiated a process to revise the 1984 Glenwood
Springs Resource Area RMP. AR 184604, 184644. Pursuant to the FLPMA, BLM
began the revision process: (1) “in response to new issues that have arisen since the
original plan was prepared in 1984 and to higher levels of controversy around
existing issues”; (2) “to allow for updated BLM management direction, guidance,
and policy”; and (3) because “new resource assessments and scientific information
have become available to help the CRVFO revise previous decisions and address
increased uses and demands on BLM lands (such as oil and gas development and
recreation), as well as the protection of natural and cultural resources.” AR 184646.

7
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The RMP analyzed environmental effects, thus the terms “RMP” and “EIS” are
interchangeable in the context of this case. See AR 184644.
BLM noted a timeline of the revision process as promulgated in 43 C.F.R.
Subpart 1610. AR 184650. This revision process includes: (1) identifying planning
issues; (2) developing planning criteria; (3) collecting data and information
analyzing the management situation; (4) formulating alternatives; (5) assessing and
selecting a preferred alternative; (6) opening the RMP and EIS to public comment
for review; and (7) signing the Record of Decision (“ROD”), marking the approval
from BLM of the RMP. Id.
Of the considered alternatives, Alternative A was classified as the “no action
alternative” meaning that “current management practices, based on existing RMPs
and other management decision documents, would continue.” AR 184606. This
allowed for 672,500 acres of the Federal mineral estate to be open to fluid mineral
leasing, leaving 28,700 acres closed. AR 184683.
Alternative B was the “mixed use” alternative which allocated “public land
resources among competing human interests, land uses, and the conservation of
natural and cultural resources.” AR 184606. This allowed for 603,100 acres of the
Federal mineral estate to be open to fluid mineral leasing, leaving 98,100 acres
closed. AR 184683.
Alternative C was the conservation alternative, which emphasized
“protecting resource values and enhancing or restoring the ecological integrity of
habitats for all priority plant, wildlife, and fish species.” AR 184608. This would
8
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allow for 521,500 acres of the Federal mineral estate to be open to fluid mineral
leasing, leaving 179,700 acres closed. AR 184683.
Alternative D was the resource use alternative, which emphasized “allowable
uses that maximize resource production in an environmentally responsible
manner.” AR 184608. This would allow for 648,400 acres of the Federal mineral
estate to be open to fluid mineral leasing, leaving 52,800 acres closed. AR 184683.
BLM selected Alternative B as its preferred alternative. AR 184606. BLM
opened the proposed RMP to public comment and found that “[n]o modifications
were necessary as a result of the protests, but some clarifications were made . . . .”
AR 188126. On June 12, 2015, the ROD was signed, marking the approval from
BLM of the RMP and EIS. AR 188163.
II.

ANALYSIS

Plaintiffs are non-profit organizations who focus on environmental issues.
ECF No. 1 at 7–10. The parties agree that this case is currently in the first stage of
the three-stage oil and gas development process under the FLPMA. Pls.’ Opening
Br., ECF No. 24 at 7; Defs.’ Resp., ECF No. 27 at 2. Plaintiffs challenge multiple
aspects of the RMP, alleging generally that BLM “failed to take a hard look at the
direct, indirect, and cumulative impacts to people and environment” and “failed to
consider a reasonable range of alternatives.” ECF No. 24 at 10, 36.
A. Hard look at the direct, indirect, and cumulative impacts to people
and environment

9
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In approving the RMP, Plaintiffs claim that BLM failed to take a hard look at
the severity and impacts of: (1) greenhouse gas (“GHG”) pollution and climate
change; (2) methane emissions; and (3) oil and gas on human health.
In an EIS, BLM must consider the direct, indirect, and cumulative predicted
impacts of a proposed action. New Mexico, 565 F.3d at 703 (citing 42 U.S.C. §
4332(2)(C); 40 C.F.R. pt. 1502 & §§ 1508.11, 1508.25(c)). “The significance of an
impact is determined by the action’s context and its intensity.” Hillsdale Envtl. Loss

Prevention, Inc. v. U.S. Army Corps of Engineers, 702 F.3d 1156, 1166 (10th Cir.
2012) (citing Middle Rio Grande Conservancy Dist. v. Norton, 294 F.3d 1220, 1224
(10th Cir. 2002)). “Applicable regulations require agencies to consider ten factors
when assessing intensity, including the proposed action’s effects on public health,
the unique characteristics of the geographic area, the uncertainty of potential
effects, and the degree of controversy surrounding the effects on the human
environment.” Id. (citing 40 C.F.R. § 1508.27(b)).

1. GHG pollution and climate change
Plaintiffs contend that BLM: (1) failed to analyze the foreseeable indirect
GHG emissions resulting from combustion or other end uses of the oil and gas
extracted from the planning area; (2) failed to consider the cumulative impacts of
GHG emissions associated with oil and gas production; and (3) failed to analyze the
significance and severity of the volume of emissions.
a. Foreseeable indirect impacts of oil and gas

10
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Plaintiffs argue that BLM failed to include in the RMP an analysis of the
reasonably foreseeable indirect impacts of oil and gas. ECF No. 24 at 13. They
contend that the “reasonably foreseeable effects of allowing fossil fuel extraction on
public lands include the emissions resulting from eventual combustion of that fuel,”
and that BLM did not include the emissions analysis resulting from combustion. Id.
at 13–14. Plaintiffs state that BLM recognized that decisions made under the RMP
may have indirect effects resulting from activities that release GHG emissions, but
BLM “failed to analyze the foreseeable emissions that will result from the
processing, transmission, storage, distribution, and end use of these hydrocarbons.”

Id. at 14.
BLM responds that it provided sufficient information on the indirect effects
“while candidly discussing the limitations in BLM’s ability to assess such impacts
based on the information available at the planning stage.” ECF No. 27 at 18. It adds
that even though it estimated the total number of wells that would be drilled over
the life of the RMP, it additionally noted the speculative nature of forecasting oil
and gas production and was thus justified to provide a qualitative analysis. Id. at
19. Further, BLM points to reasoning in the RMP that because natural gas
produces fewer GHG emissions, if it were to displace coal and oil, it could in fact
reduce GHG emissions. Id. BLM surmises that this potential outcome means that
quantifying GHG emissions would be potentially misleading and thus it was not
arbitrary or capricious in leaving it out. Id.

11
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Plaintiffs reply that BLM agrees that it must consider the indirect effects of
burning the natural gas under the RMP and states it does so by focusing on a
qualitative analysis. Pls.’ Reply, ECF No. 28 at 3. Plaintiffs continue that this is
flawed because it is not sufficient for BLM to claim as its qualitative analysis that
an effect is unforeseeable and merely speculate without supplying what information
is missing and why it could not be obtained. Id. at 4.
“Indirect impacts are defined as being caused by the action and are later in
time or farther removed in distance but still reasonably foreseeable.” Utahns for

Better Transp. v. U.S. Dep’t of Transp., 305 F.3d at 1177 (citing 40 C.F.R. §
1508.8(b)). An effect is considered reasonably foreseeable if it is “sufficiently likely
to occur that a person of ordinary prudence would take it into account in reaching a
decision.” Colorado Envtl. Coal. v. Salazar, 875 F. Supp. 2d at 1251 (citing cases).
Courts have found that combustion emissions are an indirect effect of an
agency’s decision to extract those natural resources. See San Juan Citizens All. v.

U.S. Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at *10
(D.N.M. June 14, 2018) (collecting cases).
While San Juan Citizens Alliance concerned protests to oil and gas leasing,
which occurs at a later stage of the oil and gas development process than what
Plaintiffs are protesting here, another court has ruled that BLM needed to consider
indirect effects of combustion of fossil fuels in an RMP. W. Org. of Res. Councils v.

U.S. Bureau of Land Mgmt., No. CV 16-21-GF-BMM, 2018 WL 1475470, at *13 (D.
Mont. Mar. 26, 2018), appeal docketed, No. 18-35849 (9th Cir. Oct. 12, 2018) (“In
12
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light of the degree of foreseeability and specificity of information available to the
agency while completing the EIS, NEPA requires BLM to consider in the EIS the
environmental consequences of the downstream combustion of the coal, oil and gas
resources potentially open to development under these RMPs.”).
In High Country Conservation Advocates v. United States Forest Service, the
defendant argued that it was too speculative to know how much coal would be
mined from then-unbuilt mines and it could not provide analysis of the potential
combustion. 52 F. Supp. 3d 1174, 1196 (D. Colo. 2014) (“High Country”). That
argument failed though, as the court found that
[t]he agency cannot—in the same [final] EIS—provide detailed
estimates of the amount of coal to be mined [] and simultaneously
claim that it would be too speculative to estimate emissions from “coal
that may or may not be produced” from “mines that may or may not be
developed.” The two positions are nearly impossible to reconcile.

Id. at 1196–97.
It is arbitrary and capricious for a government agency to use estimates of
energy output for one portion of an EIS, but then state that it is too speculative to
forecast effects based on those very outputs. Cf. WildEarth Guardians v. U.S.

Bureau of Land Mgmt., 870 F.3d 1222, 1234 (10th Cir. 2017) (holding that BLM
erred by relying on some portions of a government report, but not acknowledging
other portions).
Even though in High Country the challenged analysis regarding GHG
emissions was of only three mines and here BLM estimates over 4,000 new wells
will be drilled, the reasoning remains analogous. 52 F. Supp. 3d at 1198; AR
13
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185778. BLM had data projecting outputs of natural gas under each alternative. AR
185947. Additionally, BLM had data comparing resultant GHG emissions from the
combustion of different fossil fuels, including natural gas. AR 185232. BLM had the
ability to provide more specific estimations than it did and BLM’s reasoning that it
was merely too speculative to provide the estimations is belied by its own analysis
in the RMP. See Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1072 (9th Cir.
2002) (“An agency may not avoid an obligation to analyze in an EIS environmental
consequences that foreseeably arise from an RMP merely by saying that the
consequences are unclear or will be analyzed later when an [Environmental
Assessment] is prepared for a site-specific program proposed pursuant to the
RMP.”).
Therefore, BLM acted in an arbitrary and capricious manner and violated
NEPA by not taking a hard look at the indirect effects resulting from the
combustion of oil and gas in the planning area under the RMP. BLM must quantify
and reanalyze the indirect effects that emissions resulting from combustion of oil
and gas in the plan area may have on GHG emissions.
b. Cumulative impacts of GHG and climate change
Plaintiffs argue that BLM failed to analyze the cumulative climate change
impacts in its RMP at a regional, national, and global scale. ECF No. 24 at 14–15.
Plaintiffs contend that BLM “should have included CRVFO GHG emissions
increases, added to other past, present, and reasonably foreseeable BLM-managed
fossil fuel extraction emissions on a regional and national scale.” ECF No. 24 at 15
14
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(emphasis in original). Plaintiffs continue that since BLM did not sufficiently
consider the effects of GHG emissions on the CRVFO’s lands, it violated NEPA, as a
court cannot “defer to a void.” Id. at 16 (quoting High Country, 52 F. Supp 3d at
1186).
In response, BLM argues that Plaintiffs merely disagree with BLM’s
methodology, and it is a court’s task to simply decide whether BLM’s actions had a
rational basis and took into consideration the relevant factors. ECF No. 27 at 21.
BLM points to parts of the RMP to show that it provided a qualitative assessment of
cumulative climate change impacts and such an approach was reasonable under
NEPA. Id. at 21–22 (citing AR 185240–42). It elaborated that this approach
sufficiently provided information on all the relevant geographic scales. Id. at 22.
Plaintiffs reply that BLM is incorrect to characterize its analysis as qualitive
because it merely provided data that climate impacts from resource use on the
CRVFO’s land were comparatively small compared to state, regional, and global
totals. ECF No. 28 at 6–7.
The parties appear to agree that BLM contained its analysis in the RMP
concerning cumulative impacts of climate change to AR 185240–42. ECF Nos. 24 at
15–16; 27 at 21–22. In the EIS, BLM wrote that
Cumulative climate change impacts are caused by CRVFO GHG
emissions and increases in regional, national, and global GHG
emissions. GHG emissions increase with increased population growth,
industrial activity, transportation use, energy production, and fossil
fuel energy use. As mentioned earlier, CRVFO emissions may or may
not increase state, national, or global GHG emissions due to regulatory
and market forces.
15
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AR 185240. BLM summarized potential impacts, stating that “[c]umulative GHG
emissions may increase if project GHG emissions add to global GHG emissions” and
that cumulative GHG emissions may not increase if oil and gas is produced in other
basins or if natural gas is used. Id.
BLM explained that “[q]uantification of cumulative climate change impacts,
such as changes in temperature, precipitation, and surface albedo, is beyond the
scope of this analysis” and that potential increase in emissions and carbon
sequestration could not be predicted with accuracy. Id. The remaining section of the
cumulative climate change impact analysis read that climate change predictions for
the region of western Colorado are “based on global GHG emission inventory
projections and global climate change modeling.” AR 185240–42.
“Cumulative impact is the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-Federal) or
person undertakes such other actions.” 40 C.F.R. § 1508.7. “Cumulative impacts can
result from individually minor but collectively significant actions taking place over
a period of time.” Id.
The impacts to consider include ecological, aesthetic, historic, cultural,
economic, social, or health considerations. Wyoming v. U.S. Dep’t of Agric., 661 F.3d
1209, 1251 (10th Cir. 2011) (explaining that the scope of an EIS includes cumulative
impacts, and thus the considerations of direct and indirect effects apply similarly to
cumulative effects); see 40 C.F.R. §§ 1508.7, 1508.8, 1508.25. However, agencies
16
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must only discuss those impacts which are reasonably foreseeable. Id. (quoting

Utahns for Better Transp., 305 F.3d at 1176).
As such, “cumulative impacts that are too speculative or hypothetical to
meaningfully contribute to NEPA’s goals of public disclosure and informed
decisionmaking need not be considered.” Wyoming v. U.S. Dep’t of Agric., 661 F.3d
at 1253.
[A] meaningful cumulative impact analysis must identify five things:
(1) the area in which the effects of the proposed project will be felt; (2)
the impacts that are expected in that area from the proposed project;
(3) other actions—past, present, and proposed, and reasonably
foreseeable—that have had or are expected to have impacts in the
same area; (4) the impacts or expected impacts from these other
actions; and (5) the overall impact that can be expected if the
individual impacts are allowed to accumulate.

San Juan Citizens All. v. Stiles, 654 F.3d 1038, 1056 (10th Cir. 2011) (quoting
TOMAC, Taxpayers of Michigan Against Casinos v. Norton, 433 F.3d 852, 864 (D.C.
Cir. 2006)).
The Tenth Circuit has found a district court to err when the district court
held that an agency was “woefully inadequate” in failing to discuss cumulative
impacts when the agency action in the final EIS concerned an initial, “overarching
framework.” Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1253. The court in Wyoming
dealt with an initial plan regarding three government actions that would then
undergo their own NEPA evaluations. Id. It found for the agency because those
“procedural planning rules would not have any concrete, measurable cumulative

impact until the [agency] implemented them in response to specific proposals in the
17
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future.” Id. (alteration and emphasis added). The court found those impacts as too
speculative and did not “meaningfully contribute to NEPA’s goals of public
disclosure and informed decisionmaking . . . .” Id.
Considering that there necessarily will be more specific regulations regarding
the actual leasing and drilling approvals, the cumulative impacts are undoubtedly
more foreseeable at that time. See 43 C.F.R. Subpart 3120; Diné Citizens Against

Ruining Our Env’t v. Jewell, 839 F.3d 1276, 1289 (10th Cir. 2016) (holding that an
agency did not violate NEPA when it deferred cumulative impacts analysis to an
Environmental Assessment); cf. Theodore Roosevelt Conservation P’ship v. Salazar,
616 F.3d 497, 504 (D.C. Cir. 2010) (holding that an RMP does not “include a
decision whether to undertake or approve any specific action”) (citing 43 C.F.R. §
1601.0–5 (n)).
Therefore, in the RMP, BLM took an appropriately hard look at the
cumulative climate change impacts. See Hillsdale Envtl. Loss Prevention, Inc. v.

U.S. Army Corps of Engineers, 702 F.3d at 1177–78 (explaining that courts are not
in a position to decide the propriety of competing methodologies and must simply
determine whether the agency had a rational basis for employing the challenged
method, especially when the dispute involves a technical judgment within the
agency’s area of expertise) (citing cases).
c. Analysis of the significance and severity of the
volume of emissions

18
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Plaintiffs claim that BLM violated NEPA by not taking a sufficiently hard
look at the economic downsides regarding GHG emissions contemplated in the
RMP. ECF No. 24 at 17–21. Plaintiffs argue that BLM was wrong to state in the
RMP that tools did not then exist to measure incremental climate impacts of GHG
emissions associated with specific activities. Id. at 18. Plaintiffs reason that BLM
was of aware, and arbitrarily disregarded, the social cost of carbon protocol (the
“Protocol”), which contextualizes the costs associated with climate change. Id. at
18–19. Plaintiffs continue that “BLM was particularly obligated to address the
economic impact of GHG emissions by estimating their social cost because the
agency did provide monetized estimates of the benefits of oil and gas production.”

Id. at 19.
Plaintiffs concede that BLM is not required to conduct a cost-benefit analysis,
but looks to High Country to support the proposition that BLM acted in an
arbitrary and capricious manner by choosing to quantify the benefits of an action,
but then incorrectly claimed that it could not analyze the related costs. Id. (quoting
52 F.Supp.3d at 1191). Specifically, Plaintiffs argue that BLM presented benefits
concerning economic, revenue, and employment data across the studied
alternatives, but then did not quantify the economic costs related to those benefits.

Id. at 20.
BLM responds that its chosen method to analyze climate change impacts is
entitled to deference and sufficiently complies with NEPA. ECF No. 27 at 23. BLM
confirms that it need not perform a cost-benefit analysis and that the Protocol was
19
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meant to be employed in agency rulemakings, which this RMP was not. Id. at 23–
24. Further, BLM argues that the Protocol was issued a year after the air quality
modeling and calculations in the RMP were completed and revised. Id at 24.
Finally, BLM strongly disputes that its analysis of economic impacts constitutes a
cost-benefit analysis. Thus, it argues that it does not fall within the reasoning of

High Country, because benefits were never actually presented. Id. at 24–27 (citing
52 F. Supp. 3d 1174).
The Protocol is an estimate of the “monetized damages associated with an
incremental increase in carbon emissions in a given year. It is intended to include
(but is not limited to) changes in net agricultural productivity, human health,
property damages from increased flood risk, and the value of ecosystem services due
to climate change.” AR 201225. The Protocol was “designed to quantify a project’s
contribution to costs associated with global climate change.” High Country, 52 F.
Supp. 3d at 1190.
As the parties agree, a cost-benefit analysis is not required in an EIS. The
regulations concerning an EIS read that “the weighing of the merits and drawbacks
of the various alternatives need not be displayed in a monetary cost-benefit analysis
and should not be when there are important qualitative considerations.” 40 C.F.R. §
1502.23. However, if an agency chooses to conduct a cost-benefit analysis in an EIS,
that analysis should not be misleading. High Country, 52 F. Supp. 3d at 1182 (citing
cases).

20
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In High Country, the court found the analysis misleading because the
agencies “expressly relied on the anticipated economic benefits of [lease
modifications] in justifying their approval,” but the agencies then explained “that a
similar analysis of the costs was impossible when such an analysis was in fact
possible and was included in an earlier draft EIS.” Id. at 1191.
I agree with two arguments by BLM that makes High Country not analogous
this context: (1) the economic impact analysis was not necessarily the “benefit” side
of a cost-benefit analysis; and (2) BLM did not expressly rely on anticipated
economic benefits in its RMP. ECF No. 27 at 25–26.
The disputed economic projections concern average annual labor income and
estimated payments to counties from mineral royalty distributions. AR 185950–51.
The estimations of the proposed alternative were less than those of two other
proposed alternatives. Id. BLM noted that “[w]hile the alternatives have the
potential to affect local businesses and individuals, the relative contribution of BLM
activities to the local economy. . . and the relative differences between the
alternatives would not be large enough to have any measurable effect on economic
diversity or dependency.” AR 185949. BLM added that “[u]nder all the alternatives,
all BLM-related contributions—jobs and labor income—would continue to support
less than 1 percent of totals within the impact area economy, but could be more
important for smaller communities within the planning area.” Id.
An important aspect of High Country was the fact that the agencies had
attempted to quantify contributions to the costs of global climate change in drafts of
21
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their EIS, but then removed that portion “in part it seems, in response to an email
from one of the BLM’s economists that pointed out that the social cost of carbon
protocol is ‘controversial.’” 52 F.Supp. 3d at 1191. Plaintiffs do not posit that a
similar action occurred here.
This does not speak to the potential effectiveness of the Protocol, nor when
BLM may have been aware of its existence. Simply put, under 40 C.F.R. § 1502.23,
BLM was not required to perform a cost-benefit analysis. It chose not to do so,
provided sufficient support in the record to show this, and thus satisfied NEPA in
this respect.

2. Methane emissions
Plaintiffs argue that BLM failed to take a hard look at methane emissions
associated with the RMP. ECF No. 24 at 21. In particular, Plaintiffs maintain that:
(1) BLM arbitrarily ignored generally accepted science regarding methane’s
potency; and (2) BLM relied on underestimated methane emissions data.
a. Science concerning methane’s potency
Plaintiffs claim that BLM used both an improper timeframe and outdated
science when it considered methane emissions. ECF No. 24 at 21–26.
As part of the RMP, BLM estimated GHG emissions in assessing climate
change impacts related to the plan area across the studied alternatives. AR 184835,
184842–43. In doing so, BLM used data it collects to estimate those emissions. AR
223675, 223681. A “GHG’s ability to contribute to global warming is based on its
longevity in the atmosphere and its heat-trapping capacity.” AR 184840. In order to
22
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aggregate GHG emissions and assess their contribution to global warming, BLM
uses a method from the Environmental Protection Agency (“EPA”) to assign each
GHG a global warming potential unit (“GWP”), which is the emission’s equivalent
output of carbon dioxide. Id. BLM assigned methane a GWP factor of 21 and
considered its effects on a 100-year timeframe. Id. Plaintiffs dispute both aspects of
this analysis.
First, Plaintiffs argue that the GWP should be analyzed using a 20-year
timeframe. Plaintiffs point to the record to posit that methane’s properties make it
such that its effect on the climate is much greater in the short-term and that by
using the 100-year timeframe, BLM significantly understates methane’s impact on
the climate. ECF No. 24 at 21–22. Plaintiffs highlight the data used by the
Intergovernmental Panel on Climate Change. Id. at 22.
In response, BLM explains that it was reasonable to use a 100-year
timeframe because this is what EPA used in rules and regulations that BLM
explicitly relied upon in the RMP. ECF No. 27 at 31. BLM claims it adopted a 100year timeframe to keep consistent with nationwide sectoral emissions, which
allowed for a more complete look at past and future GHG emissions. Id. BLM
acknowledges that methane has a greater GWP over a 20-year timeframe, but that
it acted reasonably in using a timeframe consistent in addressing all GHG
emissions. Id. at 32.
Concerning the second issue—whether BLM improperly assigned methane a
GWP of 21—Plaintiffs argue that the source relied upon by BLM had been revised,
23
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but BLM did not reflect this in the RMP. ECF No. 24 at 22. Plaintiffs continue that
if the updated GWP was used, the assumptions BLM would use for methane
emissions would substantially increase. Id. at 23.
BLM contends that the GWP factor it used “was accepted and supported at
the time the analysis was prepared and the agency explained why it had selected
that factor.” ECF No. 27 at 28. BLM clarifies that it acknowledged the updated
GWP factor, but reasonably explained why it kept with its original option. Id. at 29.
It maintains that it should not be required to redo analyses each time updated
information enters the scientific sphere, because it would lead to a potentially
endless process of re-analyzing its data. Id at 28–30.
Accurate scientific analysis is essential to implementing NEPA. 40 C.F.R. §
1500.1. In an EIS, an agency must “insure the professional integrity, including
scientific integrity, of the discussions and analyses . . . .” 40 C.F.R. § 1502.24. In
reviewing this, as discussed supra, courts are not in the position to decide the
propriety of competing methodologies, especially when the issue involves a technical
judgment within an agency’s expertise. Hillsdale Envtl. Loss Prevention, Inc. v.

U.S. Army Corps of Engineers, 702 F.3d at 1177–78; see Baltimore Gas & Elec. Co.
v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 103 (1983) (holding that when
examining an agency’s prediction, “within its area of special expertise, at the
frontiers of science,” a reviewing court must generally be at its most deferential).
Here, BLM pointed to two EPA decisions to explain its choice to use the GWP
factor of 21 in a 100-year timeframe. AR 223677, 223853. In one of these decisions,
24
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EPA used a GWP factor of 21 with a 100-year timeframe. Mandatory Reporting of
Greenhouse Gases, 74 Fed. Reg. 56,260, 56,395 (Oct. 30, 2009). In a technical
support document prepared for BLM, it was noted that the Intergovernmental
Panel on Climate Change, “the international scientific body created by the United
Nations to evaluate the risk of climate change, has published more recent GWPs in
its Fourth Assessment Report.” AR 223840. This report included a GWP factor for
methane of 25. Id. However, BLM chose keeps its numbers consistent with those of
EPA.
It explained that while the GWPs from the Intergovernmental Panel on
Climate Change
[A]re more universal and more recent than [EPA]-published GWPs, the
[EPA]-published numbers are being used by companies that must
report GHG emissions to [EPA], including certain sectors of the oil and
gas industry. Because many U.S. companies are using [EPA]-published
GWPs, and for consistency in sectoral comparisons, BLM Colorado has
chosen to use [EPA] GWPs. In the event that [EPA] revises their
published GWPs, BLM Colorado will follow suit.

Id.
BLM notes that EPA changed its methane GWP factor to 25 in 2014, while
still using the 100-year timeframe. ECF No. 27 at 29, n.10 (citing 2013 Revisions to
the Greenhouse Gas Reporting Rule and Final Confidentiality Determinations for
New or Substantially Revised Data Elements, 78 Fed. Reg. 71,904, 71,909 (Nov. 29,
2013) (“Reporting Rule Revision”)). However, BLM adds that this decision postdated
the revised EIS analysis. Id. The pertinent analysis concerning air quality modeling
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and calculations was published in May 2011 and was revised in August 2012. AR
223657.
Plaintiffs take issue with BLM’s commitment that if EPA revised their
published GWPs, BLM would follow suit. ECF No. 28 at 12. Plaintiffs claim that
EPA did not update its GWP “prior to BLM’s decision” which was in 2015. Id.; AR
188163. However, the Reporting Rule Revision noted that “the GWPs finalized in
this rulemaking are only applied prospectively, and do not affect the applicability
for reporters that was determined for prior years.” 78 Fed. Reg 71,904, 71,938.
Therefore, BLM need not reach back and re-calculate its prior analyses based on the
new GWP. BLM took a sufficient hard look at methane’s potency based on the
applicable regulations in force at the time of its analysis and decision.
b. Estimations of methane emissions data
Plaintiffs argue that BLM made improper assumptions about the magnitude
of methane emissions, which thereby undermined the validity of BLM’s findings in
the RMP. Plaintiffs claim that three incorrect assumptions were made when BLM
estimated the planning area’s methane emissions. ECF No. 24 at 24. First,
Plaintiffs note that the modeling data came solely from survey responses of oil gas
operators without being confirmed by BLM. Id. Second, Plaintiffs argue that the
data was not based on current or historic emissions rates, but on forecast emissions
in 2028. Id. Third, Plaintiffs claim BLM improperly adjusted these emissions rates
on a faulty assumption about the implementation of control technologies on oil and
gas emission sources. Id.
26

Case 1:16-cv-01822-LTB Document 36 Filed 10/17/18 USDC Colorado Page 27 of 40

Plaintiffs request that the court follows their calculations of an assumed
leakage rate. ECF No. 24 at 24–25. However, neither in their Opening Brief nor
their Reply do Plaintiffs provide support by cites to the record from where they get
certain numbers for their conversions. See ECF Nos. 24 at 25, n.19; 28 at 14, n.8.
This leaves the court with no reliable way to sufficiently judge Plaintiffs’ analysis
on the issue. Further, Plaintiffs reference BLM rulemakings that occurred after the
ROD was signed. ECF No. 24 at 25.
Plaintiffs do not persuasively explain how using industry assumptions
necessarily leads to faulty data, nor do they fully develop an argument regarding
the issue concerning adjusting emissions on a faulty assumption about control
technologies on oil and gas emission sources in 2028. As such, I must afford the
deference due to BLM on this issue and find against Plaintiffs.

3. Oil and gas effects on human health
Plaintiffs argue that BLM failed to provide a meaningful analysis of the
potential health impacts related to the oil and gas development projected in the
RMP. ECF No. 24 at 26. Plaintiffs allege that: (1) BLM improperly dismisses the
harm to humans from oil and gas development in the planning area; (2) the RMP
provides insufficient information to the public regarding potential health impacts;
and (3) BLM’s deference in the RMP to future adaptive management and
compliance with legal requirements does not substitute for a proper analysis in the
RMP itself. Id. at 26–36. Plaintiffs add that BLM’s deferral to later stages was
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inappropriate because Plaintiffs are faulting it for failing to disclose general health
risks, not site-specific information. ECF No. 28 at 21.
a. BLM’s discussion of site-specific human health
effects of oil and gas development in the planning
area
Plaintiffs provided a voluminous submission in the record of studies, reports,
and firsthand accounts which they argue paint a significantly more severe picture of
the environmental impacts of oil and gas than which BLM considered. See generally
AR 203304–217808; ECF No. 24 at 27–34. Plaintiffs dispute BLM’s assertion that
“no studies have documented significant cancer-based or noncancer-based health
risks from oil and gas operations using emissions rates and operational practices
typical of current development in the CRVFO.” ECF No. 24 at 28 (quoting AR
185943). Plaintiffs cite the United States Census to show that people live physically
close to the wells. Id. They further point to studies showing that there were adverse
health effects regarding proximity to oil and gas that was more severe than what
was stated in the RMP. Id. at 28–29. They add that BLM failed to take a hard look
at the firsthand reports of area residents. Id. at 29–30.
BLM states that its RMP complies with the scope of the analysis required by
NEPA. As discussed supra, this RMP is the first of a three-stage process concerning
oil and gas development on public land. BLM argues that “it appropriately deferred
greater and more localized detail to the implementation stages, when substantially
more will be known about the specifics of development.” Id. at 36–37.
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BLM stated in its response to comments in the RMP that “new oil and gas
leases must undergo an Environmental Assessment under NEPA.” AR 223553.
BLM argues that it is following NEPA and related regulations by deferring more
detailed analysis in a process named “tiering.” ECF No. 27 at 36–37.
“Tiering refers to the coverage of general matters in broader environmental
impact statements . . . with subsequent narrower statements or environmental
analyses (such as regional or basinwide program statements or ultimately sitespecific statements) incorporating by reference the general discussions and
concentrating solely on the issues specific to the statement subsequently prepared.”
40 C.F.R. 1508.28.
Tiering allows for subsequent, more narrow assessments to follow broader
EISs. San Juan Citizens All. v. Stiles, 654 F.3d at 1054 (quoting 40 C.F.R. §
1508.28). “Tiering can ‘eliminate repetitive discussions of the same issues and
allows the agency to focus on the actual issues ripe for decision at each level of
environmental review,[] while excluding from consideration issues already decided
or not yet ripe.’” Id. (quoting 40 C.F.R. §§ 1502.20, 1508.28(b)) (alterations omitted).
Site-specific impacts must be analyzed under NEPA “only when a ‘critical
decision’ has been made to act on site development—i.e., when ‘the agency proposes
to make an irreversible and irretrievable commitment of the availability of
resources to project at a particular site.’” Friends of Yosemite Valley v. Norton, 348
F.3d 789, 801 (9th Cir. 2003), opinion clarified, 366 F.3d 731 (9th Cir. 2004)
(quoting State of Cal. v. Block, 690 F.2d 753, 761 (9th Cir. 1982)).
29
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In the context of oil and gas leasing, the site-specific impacts occur in the
later stages of leasing and development. See Pennaco Energy, Inc. v. U.S. Dep’t of

Interior, 377 F.3d at 1151–52 (“BLM is initially charged with determining whether
the issuance of a particular oil and gas lease is consistent with the RMP. The lessee
must obtain BLM approval of an Application for Permit to Drill (APD) before
commencing any ‘drilling operations’ or ‘surface disturbance preliminary thereto.’”)
(quoting 43 C.F.R. § 3162.3-1(c)).
NEPA requires agencies to consider context and intensity when considering if
an action significantly affects the environment. 40 C.F.R. § 1508.27. When
considering site-specific action, “significance would usually depend upon the effects
in the locale rather than in the world as a whole.” Id.
Therefore, it was appropriate for BLM to defer site-specific health analysis to
later assessments or reports. BLM appropriately noted that it would provide more
localized details when it knew more about the specifics of development. This is not
to question the veracity or importance of the firsthand accounts and reports
Plaintiffs note; this is merely the improper procedural stage to raise such issues.
b. BLM’s discussion of general human health effects
of oil and gas development in the planning area
Plaintiffs argue that BLM has not sufficiently informed the public of health
impacts in the RMP. They claim that BLM only provides vague, unhelpful
assessments concerning risks to health including air quality, water resources
management, and chemicals associated with oil and gas production. Plaintiffs also
30
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argue that BLM’s plan in the RMP to provide for adaptive management or legal
compliance that would occur after the RMP was too subjective and did not assure
any health outcomes. ECF No. 24 at 34–36.
The RMP contained a sufficient discussion of how it describes air quality. AR
184826–34. This section contained substantive discussion of: the regulatory
structure for air quality; the current conditions, including ambient air pollution
concentrations, particulate matter, ozone, hazardous air pollutants, and visibility;
and characterization of air quality. Id. The RMP contained an additional discussion
on the impacts of air quality on physical, biological, and cultural resources. AR
185201–29. In part, this section discussed the environmental consequences of the
impacts on air quality based on each alternative and cumulative air quality
impacts. Id.
BLM provided a similar analysis concerning water quality. It discussed how
the RMP would affect water resources. AR 184849–57. It discussed the impacts of
fluid minerals, including oil and gas, on water resources. See e.g. AR 185276–78,
185280–82, 185764, 185769. It discussed the potential risks of hydraulic fracturing
and included in that discussion “public concern about contamination of freshwater
aquifers and water wells” and accordant studies. AR 185040–44.
Additionally, BLM instituted a Comprehensive Air Resources Protection
Protocol, which “describes the process and strategies the BLM will use when
authorizing activities that have the potential to adversely impact air quality within
the state of Colorado.” AR 188793. BLM responded to public comment to add that
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the RMP will incorporate additional analyses and monitoring of water quality. AR
223500. In response to comments, BLM also updated the RMP “to include more
comprehensive definitions and protections to municipal watersheds and public
water supplies.” AR 223501.
Plaintiffs argue in their Reply that BLM omitted from its analysis certain
powerful pollutants that were routinely detected in air monitors in the plan area.
ECF No. 28 at 18. However, as BLM noted, it is under no obligation to respond to
each study cited by Plaintiffs in their brief “or to provide an encyclopedic discussion
of potential health effects.” ECF No. 27 at 41.
In accordance with the discussion concerning tiering, BLM’s comments to
provide greater context and analysis in site-specific situations in the future, and the
deference I must give in situations of technical analysis, I find that BLM took a
sufficiently hard look in the RMP of human health impacts of oil and gas.
B. Consideration of alternatives
Plaintiffs argue that BLM’s range of alternatives violates NEPA by omitting
any option that would meaningfully limit oil and gas leasing and development
within the planning area. ECF No. 24 at 36. Plaintiffs note that “[o]f the 701,200acre mineral estate to be managed through the RMP, no alternative closes more
than 179,700 acres (or 25.7 percent) to future leasing—even though, in each
alternative, a significant portion of the areas left open to development have a low
potential for development.” Id. at 38–39.
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BLM explained its need to revise the then-enacted RMP by listing seven
major issues contributing to the revision. AR 184603. These issues included
managing recreation, protection of natural and cultural resources, managing
vegetation, and managing surface water and groundwater. Id. Also included was
“[m]anaging energy development, particularly regarding the designation of lands
available for fluid minerals leasing and the application of lease stipulations, to
protect cultural and natural resources and to minimize user conflicts.” Id.
These lease stipulations included no surface occupancy (“NSO”) and
controlled surface use (“CSU”). The NSO stipulation prohibits surface-disturbing
activities, thus “[a]ccess to fluid minerals resources would require horizontal and/or
directional drilling from outside the boundaries of the area with the NSO
stipulation.” AR 188349. The CSU stipulation “is a category of moderate constraint
stipulations that allows some use and occupancy of surface lands while protecting
identified resources or values.” AR 188350. A CSU stipulation allows “BLM to
require special operational constraints, including special design or relocating the
surface-disturbing activity . . . .” Id. In the RMP, the studied alternatives projected
between 239,400 to 356,700 acres covered under NSO stipulations and between
423,300 to 616,800 acres covered under CSU stipulations. AR 184620.
These stipulations interplay with the way development land is categorized for
its potential. BLM classified development areas as high, medium, low, and no
known potential. AR 185778. Within the defined areas, BLM found 20 percent of the
land rated as having high potential, 12 percent with medium potential, 46 percent
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with low potential, and 22 percent with no known potential. Id. BLM estimated that
99 percent of future wells would be drilled within high potential areas—totaling
127,300 acres—with the remaining one percent of future wells on areas with
medium or low potential. AR 185190, 185778. It added that “approximately 88
percent of the federal mineral estate in the planning area with high potential for oil
and gas ha[d] been leased.” AR 185762.
BLM noted that it did a cursory analysis of a no leasing alternative, but it
reasonably rejected calls to further explore a no leasing alternative when it
explained that because most of the high potential areas are already leased, “the
majority of future leasing would take place in lands adjacent to existing leases.” AR
223539. It added that, “[c]urrently there is no interest in leasing in areas outside
high potential areas.” Id. BLM stated that because “FLPMA mandates the BLM to
manage its lands for multiple uses and sustained yield,” BLM “eliminated such
alternatives as closing all BLM lands to oil and gas leasing, or managing all lands
for particular natural resource value to the exclusion of other resource use
considerations.” AR 184701.
Because of the low projected percentage of development on anything other
than high potential lands, BLM argues that a no leasing alternative was not
practically different than the studied alternatives, and thus BLM was not required
to consider an alternative where low and medium potential lands were closed for
leasing. ECF No. 27 at 14.
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Plaintiffs dispute this reasoning, claiming that those areas with low and
medium potential should be closed for leasing—especially if the potential for
development is so low—because BLM could then use that land more productively in
accordance with other values. ECF No. 24 at 39.
The NEPA framework concerning alternatives in a case such as this is well
explained by the Tenth Circuit, who wrote that
The “heart” of an EIS is its exploration of possible alternatives to the
action an agency wishes to pursue. 40 C.F.R. § 1502.14. Every EIS
must “[r]igorously explore and objectively evaluate all reasonable
alternatives.” 40 C.F.R. § 1502.14(a). Without substantive,
comparative environmental impact information regarding other
possible courses of action, the ability of an EIS to inform agency
deliberation and facilitate public involvement would be greatly
degraded. See Baltimore Gas & Elec. Co., 462 U.S. at 97, 103 S.Ct.
2246. While NEPA “does not require agencies to analyze the
environmental consequences of alternatives it has in good faith
rejected as too remote, speculative, or impractical or ineffective,” it
does require the development of “information sufficient to permit a
reasoned choice of alternatives as far as environmental aspects are
concerned.” [Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1174 (10th
Cir.1999)] (quotations and alteration omitted). It follows that an
agency need not consider an alternative unless it is significantly
distinguishable from the alternatives already considered. Westlands
Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 868 (9th
Cir.2004).
We apply the “rule of reason” to determine whether an EIS analyzed
sufficient alternatives to allow BLM to take a hard look at the
available options. Id. The reasonableness of the alternatives considered
is measured against two guideposts. First, when considering agency
actions taken pursuant to a statute, an alternative is reasonable only if
it falls within the agency’s statutory mandate. Westlands, 376 F.3d at
866. Second, reasonableness is judged with reference to an agency’s
objectives for a particular project. 30 See Dombeck, 185 F.3d at 1174–
75; Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 668–69 (7th
Cir.1997); Idaho Conservation League v. Mumma, 956 F.2d 1508, 1520
(9th Cir.1992).
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New Mexico, 565 F.3d at 708–09.
In relevant part, the court in New Mexico found that the defendant should
have analyzed a management alternative that closed more than 17% of a certain
portion of the plan area to leasing. Id. at 709. The court found that the defendant’s
justification—that it reasonably had analyzed an alternative of no development in
the plan area as a whole—was in fact different than analyzing an alternative of no
development for the specific portion of land at issue. Id. (“While agencies are
excused from analyzing alternatives that are not ‘significantly distinguishable’ from
those already analyzed, [] the alternative of closing only the Mesa—which
represents a small portion of the overall plan area—differs significantly from full
closure.”).
The court reasoned that having considered an option of no development in the
planning area at whole did not relieve the defendant of the duty to consider any
other alternative along the spectrum between complete closure and the studied
alternative which provided for the greatest closure. Id. at 711, n.32. “Otherwise, an
agency could exclude any alternative it wished by considering (and rejecting) an
extreme.” Id. (citing Dombeck, 185 F.3d at 1175 (agencies must “take responsibility
for defining the objectives of an action and then provide legitimate consideration to
alternatives that fall between the obvious extremes.”)).
Here, the same issue is at play. BLM argues it reasonably considered a no
development scenario, yet that scenario considers the plan area at whole and is
succinctly discarded. AR 184701, 223539. However, Plaintiffs argue that BLM
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should have considered “an alternative eliminating oil and gas leasing in areas
determined to have only moderate or low potential for oil and gas development.”
ECF No. 24 at 37. This would be an alternative within the spectrum mentioned by
the court in New Mexico. 565 F.3d at 711, n.33.
I disagree with BLM’s argument that there is no substantive difference
between an alternative that opens low and medium potential areas for leasing and
one that does not. The basis of BLM’s argument here is that it was not required to
consider the latter option because such a low percentage of the low and medium
potential areas were projected to be developed. ECF No. 27 at 14–15. But if those
areas were open for leasing, even if there is a minimal chance for development, it
would detract from BLM designating that land for other uses.
As such, “the principle of multiple use does not require BLM to prioritize
development over other uses.” New Mexico, 565 F.3d at 710. Since a “parcel of land
cannot both be preserved in its natural character and mined” it seems a reasonable
alternative would be to consider what else may be done with the low and medium
potential lands if they are not held open for leasing. Id. (quoting Rocky Mtn. Oil &

Gas Ass’n v. Watt, 696 F.2d 734, 738 n.4 (10th Cir. 1982)).
BLM points to its field guidance, which reads that it should “close lands to
mineral development only when ‘other land or resource values cannot be adequately
protected with even the most restrictive lease stipulations.’” ECF No. 27 at 13–14.
However, this does not excuse the fact that BLM did not closely study an
alternative that closes low and medium potential lands when it admits there is an
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exceedingly small chance of them being leased. This alternative would be
“significantly distinguishable” because it would allow BLM to consider other uses
for that land. See New Mexico, 565 F.3d at 708–09. Therefore, BLM’s failure to
consider reasonable alternatives violates NEPA.

III.

CONCLUSION

I find the following regarding Plaintiffs’ Petition for Review of Agency Action:
Cause of action one: BLM failed, in part, to take a hard look at the severity
and impacts of GHG pollution. Namely, it failed to take a hard look at the
reasonably foreseeable indirect impacts of oil and gas.
Cause of action two: BLM took a sufficiently hard look at methane emissions.
Cause of action three: BLM took a sufficiently hard look at the impacts of oil
and gas on human health.
Cause of action four: BLM failed to consider reasonable alternatives to oil
and gas leasing and development.
Pursuant to the Order Granting Joint Motion for Procedural Order on
Parties’ Merits Briefing, the parties shall address remedies accordant with the
present Order in separate briefing. ECF No. 23.
It is ORDERED that counsel confer and attempt in good faith to reach
agreement as to remedies. If an agreement is not reached, the parties may submit
briefs. This briefing will consist of one brief from each party, not exceeding 4,000
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words, including everything from the caption to the certificate of service. It shall be
filed with the Court on or before December 3, 2018.
The Court DEFERS a final ruling on the remedies until further briefing is
received.

Dated: October 17, 2018 in Denver, Colorado.
BY THE COURT:
s/Lewis T. Babcock__________
LEWIS T. BABCOCK, JUDGE
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Addendum
APA

Administrative Procedure Act

BLM

Bureau of Land Management

CRVFO

Colorado River Valley Field Office

CSU

Controlled surface use

EIS

Environmental Impact Statement

EPA

Environmental Protection Agency

FLPMA

Federal Land Policy and Management Act

GHG

Greenhouse gas

GWP

Global warming potential

NEPA

National Environmental Protection Act

NSO

No surface occupancy

RMP

Resource Management Plan

ROD

Record of Decision
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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

WESTERN WATERSHEDS PROJECT, and
CENTER FOR BIOLOGICAL DIVERSITY,

Case No.: 1:18-cv-00187-REB
MEMORANDUM DECISION AND
ORDER RE: PLAINTIFFS’ MOTION
FOR PRELIMINARY INJUNCTION

Plaintiffs,
vs.

(Docket No. 30)
RYAN K. ZINKE, Secretary of Interior; DAVID
BERNHARDT, Deputy Secretary of Interior; and
UNITED STATES BUREAU OF LAND
MANAGEMENT, an agency of the United States,

and
PRELIMINARY INJUNCTION

Defendants,
and,
STATE OF WYOMING; WESTERN ENERGY
ALLIANCE,
Defendants-Intervenors.

Pending before the Court is Plaintiffs’ Motion for Preliminary Injunction (Dkt. No. 30).
The Court has heard oral argument from counsel and has carefully considered the record. Being
fully advised, the Court enters the following Memorandum Decision and Order:
I. SUMMARY OF DECISION
The Bureau of Land Management (“BLM”) is a federal agency that, among other things,
handles the leasing of oil and gas rights on certain federal lands. The procedures that BLM
follows in doing so changed earlier this year when it put into place an Instruction Memorandum
(“IM”), supplying new instructions to the agency’s offices about how to handle such leases. This
new directive is known as IM 2018-034.
MEMORANDUM DECISION AND ORDER AND PRELIMINARY INJUNCTION - 1

Case 1:18-cv-00187-REB Document 74 Filed 09/21/18 Page 2 of 57

Plaintiffs Western Watersheds Project and Center for Biological Diversity (collectively
“WWP” or Plaintiffs) contend that IM 2018-034 unlawfully constrains environmental review of,
and public participation in, BLM oil and gas lease decisions that affect and threaten sage-grouse
populations and habitats across the western United States. WWP asks the Court to stop BLM,
through a preliminary injunction, from conducting oil and gas lease sales under the procedures of
IM 2018-034 and instead follow the requirements which existed previously – specifically those
contained in IM 2010-117 (issued in 2010, during the prior presidential administration) – until
the legal challenges to IM 2018-034 can be adjudicated on the merits.
After the Complaint was filed, two parties, the State of Wyoming (“Wyoming”) and an
oil and gas industry association known as Western Energy Alliance (“WEA”), asked the Court to
allow their intervention to participate in the lawsuit, which the Court allowed.
On September 6, 2018, the Court conducted a hearing to consider WWP’s request for a
preliminary injunction. The Court took under advisement the arguments of the parties, both in
the written briefing and the oral argument, and now issues this Memorandum Decision and Order
upon the Motion for a Preliminary Injunction. Under the legal standards that apply to
preliminary injunctions and the requirements of federal law found in the Federal Land Policy and
Management Act (“FLPMA”), the National Environmental Policy Act (“NEPA”), and the
Administrative Procedure Act (“APA”), the Court concludes that Plaintiffs have shown a
substantial case for success on the merits of their claims and that irreparable harm is likely to
result in the absence of an injunction. Further, the Court concludes, after a weighing of the
equities and the public interest, that such equities tip in favor of, and the public interest is best
served by, granting the Motion. Although this Memorandum Decision and Order reflects that the
Court is persuaded on the present record that Plaintiffs have a likelihood of success on the
merits, this is not a final decision on the merits of the case.
MEMORANDUM DECISION AND ORDER AND PRELIMINARY INJUNCTION - 2
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The preliminary injunction requires that, for oil and gas leases scheduled for the fourth
quarter of 2018 and thereafter, BLM must (1) re-implement certain provisions contained in IM
2010-117 as to the nature of, and time periods for, public involvement and protest in the oil and
gas leasing process; and (2) discontinue the use of conflicting procedures contained in IM 2018034. In general, the requirement that BLM return to the provisions of IM 2010-117 on these
specific matters will allow a fuller opportunity for public involvement and comment in BLM’s
decision-making processes affecting potential oil and gas leases on federal lands in areas of
federally-recognized sage-grouse habitat. Doing so will remedy for present purposes the harm
and hardships caused by BLM’s curtailment or preclusion of the opportunity for meaningful
public participation in the oil and gas leasing process (as implemented in IM 2018-034), which
on the present record appears to violate public participation requirements of both FLPMA and
NEPA. Further, the requirements of the preliminary injunction will serve the public interest by
providing BLM with the benefit of more meaningful public participation in the agency decisionmaking process. The details of what is required of BLM to comply with the preliminary
injunction are found in the body of this Memorandum Decision and Order.
The preliminary injunction does not apply to BLM oil and gas lease procedures on
federal lands that are not within federally-recognized boundaries encompassing greater sagegrouse habitat management areas (as described and depicted more fully below). Plaintiffs
contend that their standing to bring this lawsuit and the alleged injuries they have suffered or will
suffer are directly tied to those areas of the federally-owned or federally-managed lands.
Further, the preliminary injunction does not apply to oil and gas leases that have been the subject
of sales already conducted or that are currently scheduled in the remainder of the third quarter of
2018. For those oil and gas leases, the weighing of the hardships and the public interest does not
tip in favor of Plaintiffs, but rather tips in Defendants’ favor, and those who have received such
MEMORANDUM DECISION AND ORDER AND PRELIMINARY INJUNCTION - 3
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leases or are bidding, or have bid, upon such leases. Finally, the preliminary injunction does not
affect the existing six-month “Parcel Review Timeframe” implemented in IM 2018-034.
II. BACKGROUND
Broadly speaking, this case challenges what WWP contends are unlawful actions by the
Trump Administration, through Federal Defendants, to promote and expedite oil and gas leasing
on public lands that, according to WWP, “will adversely impact essential habitats and
populations across the range of the greater sage-grouse . . ., and violate bedrock environmental
laws including [FLPMA], [NEPA], and the [APA].” Compl. ¶ 1 (Dkt. 1). More specifically,
WWP alleges that Federal Defendants have issued a series of orders, scientific reports, and
directives that cast aside and disregard previously implemented protections for sage-grouse
populations. At the same time, contends WWP, such actions also limit or preclude opportunities
for public involvement during the oil and gas leasing process – materializing (as of the time that
WWP initiated this case) in eight “final” BLM oil and gas lease sales (three in Montana, one in
Utah, and four in Wyoming) that impact sage-grouse habitats. See id. at ¶¶ 1-14, 73-225.
WWP challenges these leasing actions as violating the 2015 Sage-Grouse Plan
Amendments to BLM Resource Management Plans, FLPMA, NEPA, and the APA. See id. at
¶¶ 276-307. WWP additionally challenges two recently-implemented BLM IMs that WWP
claims revised BLM oil and gas leasing and development decision process without any public
procedures (notice and comment) or environmental review: (1) IM 2018-026, which overrides
the “prioritization” requirement of the 2015 Sage-Grouse Plan Amendments (prioritizing oil and
gas leasing outside of identified sage-grouse habitat); and (2) IM 2018-034, which impacts
environmental analysis of oil and gas leasing and development decisions, while limiting public
notice and involvement in those decisions. See id. at ¶¶ 98-112. The pending motion for
injunctive relief pertains to IM 2018-034 only.
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Issued on January 31, 2018, IM 2018-034 contains this language as to its claimed
purpose:
Purpose: This Instruction Memorandum (IM) sets out the policy of the Bureau of
Land Management (BLM) to simplify and streamline the leasing process to
alleviate unnecessary impediments and burdens, to expedite the offering of lands
for lease, and to ensure quarterly oil and gas lease sales are consistently held in
accordance with the Mineral Leasing Act (30 U.S.C. § 226), Executive Order
13783, and Secretary Order 3354.
IM 2018-034, “Purpose” p. 1, attached as Ex. A to Lucas Decl. (Dkt. 30-11). IM 2018-034
“supersedes existing policy” contained in IM 2010-117 and replaces “any conflicting guidance or
directive found in the BLM Manual or Handbook.” Id.
According to WWP, BLM issued IM 2018-034 without any public notice, comment, or
environmental review, and directs BLM offices to discard procedures under the previous IM
2010-117 for environmental reviews and limit public involvement in oil and gas leasing
decisions. Such action, WWP contends, violates FLPMA, NEPA, and the APA. WWP seeks
injunctive relief prohibiting Federal Defendants from implementing certain IM 2018-034’s
provisions, while reinstating corresponding provisions from IM 2010-117 – in particular:


Enjoin IM 2018-034, Section III.A – “Parcel Review Timeframes” and reinstate
IM 2010-117, Section III.A – “Parcel Review Timeframes”;



Enjoin IM 2018-034, Section III.B.5 – “Public Participation” and reinstate IM
2010-117, Section III.C.7 – “Public Participation”;



Enjoin IM 2018-034, Section III.D – “NEPA Compliance Documentation” and
reinstate IM 2010-117, Section III.E – “NEPA Compliance Documentation”;
and



Enjoin IM 2018-034, Section IV.B – “Lease Sale Parcel Protests” and reinstate
IM 2010-117, Section III.H – “Lease Sale Parcel Protests.”

See WWP’s Mot. for PI 2 (Dkt. 30).
A comparison of the pertinent language from the two IMs (with supplied emphases)
illustrates the different templates they provide for oil and gas leasing:
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Enjoin IM 2018-034

Reinstate IM 2010-117

§ III.A – Parcel Review Timeframes

§ III.A. – Parcel Review Timeframes

State/field offices are required, by statute,
and implementing regulation, to hold
quarterly lease sales, when eligible lands
are available for lease. Lease sales should
occur in the last month of each calendar
year quarter.

State offices will continue to hold sales four times per
year, as required by the Mineral Leasing Act . . .,
when eligible lands are determined by the state office
to be available for leasing. However, state offices
will develop a sales schedule with an emphasis on
rotating lease parcel review responsibilities among
field offices throughout the year to balance the
workload and to allow each field office to devote
sufficient time and resources to implementing the
parcel review policy established in this IM. State
offices will extend field office review timeframes, as
necessary, to ensure there is adequate time for the
field offices to conduct comprehensive parcel
reviews.

The BLM accepts Expressions of Interest
(EOI) in lands for potential leasing through
the National Fluids Lease Sale System
(NFLSS). Members of the public submit
EOIs electronically to the BLM using
NFLSS. Once submitted, the public can
view all EOIs submitted to the BLM. The
EOI submitter can track its EOI status using
the EOI-specific tracking number provided
[No timeframe for parcel review]
by NFLSS. NFLSS can display the dates
when the EOI was submitted to, and
accepted by, the BLM, and its status, such
as pending review by the state office, field
office, or surface management agency. The
BLM also uses the NFLSS to describe lands
that the BLM has identified for leasing
consideration. NFLSS provides a link to
upcoming lease sales. The BLM will
identify in NFLSS a deadline for receiving
EOIs for each upcoming sale. The deadline
will be six months prior to the lease sale
month. This EOI deadline also will be
posted on the state office website along with
the upcoming lease sale schedule.
The timeframe for parcel review for a
specific lease sale is to be no longer than 6
months. This will include adjudicating and
creating the preliminary parcel list from all
timely received EOIs and the other lands
identified for leasing consideration in the
NFLSS, recognizing there will be exceptions
due to unforeseen circumstances, including
delays associated with SMA consent.
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BLM will no longer use a rotating
schedule for lease sales, as described in IM
No. 2010-117. Each state office will review
all lands that are identified in EOIs that
were submitted before the EOI cutoff date
for a particular quarterly lease sale and will
offer all parcels determined to be eligible
and available within the state office’s
jurisdiction
§ III.B.5 – Public Participation

§ III.C.7 – Public Participation

State and field offices may provide for
public participation during the NEPA
process as part of the review of parcels
identified for potential leasing

State and field offices will provide for public
participation as part of the review of parcels
identified for potential leasing through the NEPA
compliance documentation process (see section
III.E). State and field offices will identify groups and
individuals with an interest in local BLM oil and gas
leasing, including surface owners of split estate lands
where Federal minerals are being considered for
leasing. Interested groups, individuals, and
potentially affected split estate surface owners will be
kept informed of field office leasing and NEPA
activities through updated websites and email lists,
and will be invited to comment during the NEPA
compliance process.

§ III.D – NEPA Compliance Documentation § III.E – NEPA Compliance Documentation
The state/field office will determine the
appropriate form of NEPA compliance
documentation for all lease sale parcels on
BLM-managed lands, including parcels for
federal subsurface minerals in split estate
lands.
If, through the lease parcel review process,
the authorized officer confirms that the
proposed leasing action has been
adequately analyzed in existing NEPA
document(s) and is in conformance with the
approved RMP, a Determination of NEPA
Adequacy (DNA) will be used to document
NEPA compliance for the leasing decision.
If the authorized officer deems additional
analysis to be necessary, then the BLM can
prepare an Environmental Assessment (EA)

The IDPR Team will complete site-specific NEPA
compliance documentation for all BLM surface and
split estate lease sale parcels. The IDPR Team may
include the review of multiple parcels in a single
document. Site-specific NEPA compliance
documentation must incorporate appropriate
information gained through the lease parcel review
process described above. In accordance with this
IM, the NEPA compliance documentation for oil
and gas leasing must include an opportunity for
public review, as described below, and the filed
office must verify that all legal requirements have
been met (e.g., ESA and NHPA).
If, through the lease parcel IDPR Team review
process, the authorizing official confirms that the
proposed leasing action is adequately analyzed in an
existing NEPA document, such that prepared during
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or Environmental Impact Statement (EIS),
as appropriate.
If the BLM concludes that a DNA will
adequately document that existing NEPA
analysis is sufficient to support the
proposed action and the action is
consistent with the RMP, no further public
comment period is required for the DNA.
The State Director or the officer with
delegated decision-making authority will
use the information provided by the field
office authorized officer to determine which
parcels to include on an upcoming lease
sale.

the MLP process, and is in conformance with the
approved RMP, a Determination of NEPA Adequacy
(DNA) may be used to document NEPA compliance
for the leasing decision . . . . Although not required
by law or regulation, field offices will provide a 30day public review and comment period for the DNA.
After consideration of any public comments
received on the document, the field office will either
finalize the DNA or initiate other appropriate
NEPA compliance review. It is expected that the
DNA process will only be appropriate in cases where
the existing NEPA documentation has adequately
incorporated the most current program-specific
guidance. If a DNA is not appropriate, then the field
office will determine the appropriate NEPA
compliance documentation (e.g., environmental
assessment (EA) or environmental impact statement
(EIS)) to be prepared.
Most parcels that the field office determines should
be available for lease will require site-specific NEPA
analysis. This analysis will typically take the form of
an EA, which would be tiered, as appropriate, to the
RMP/EIS or a MLP/EA or EIS, if one has been
completed for any of the parcels. Scoping for these
EAs is optional; however, the interdisciplinary
review of lease sale parcels will provide input on the
issues, impacts, and potential alternatives to be
addressed in the EA. The EA will analyze a no
action alternative (no leasing), a proposed leasing
action (leasing the parcel(s) in conformance with the
land use plan), and any alternatives to the proposed
action that may address unresolved resource
conflicts. In cases where the field office determines
that the necessary terms and conditions under which
leasing would be appropriate are not in conformance
with the RMP, it will be necessary to amend the RMP
before leasing is appropriate. If it is necessary to
amend the RMP, the leasing EA (or EIS) must either
meet the standards for NEPA documentation to
support a plan amendment . . ., or the affected lease
parcels must be withdrawn or deferred from leasing
until a plan amendment or revision can be completed
at a later date.
Although not required by law or regulation, field
offices will provide a 30-day public review and
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comment period for the EA and unsigned Finding
of No Significant Impact (FONSI) of oil and gas
leasing before forwarding the leasing
recommendation to the State Director . . . . Note:
Plan amendments are subject to additional public
involvement and protest requirements . . . . The field
office will finalize the EA and FONSI considering
any public comment received on those documents. If
a FONSI is not warranted, the field office may
recommend that the parcel be withheld from leasing
or that an EIS be prepared to address the sitespecific issues in compliance with NEPA
§ IV.B – Lease Sale Parcel Protests

§ III.H – Lease Sale Parcel Protests

A 10-day public protest period will begin
the day the sale notice is posted, along with
applicable NEPA documentation. State
offices should attempt to resolve protests in
a signed decision before the sale of the
protested parcels. Parcels subject to
protests that are not resolved (i.e., pending
protests) will be offered for lease sale. A
decision to deny or dismiss a protest will
advise the protesting parties of their right to
appeal to the Interior Board of Land
Appeals (IBLA) and will state that an
appeal will not automatically halt the
auction process.

A 30-day protest period will begin the day the sale
notice is posted, as it has in the past. The earlier
posting of the sale notice will provide the state and
field offices with at least 60 days to review protests
before the oil and gas lease sale. The process
outlined in this IM – which includes site-specific
parcel analysis and increased public participation –
will help identify, address, and resolve most issues
before the lease sale. When possible, state offices
should attempt to resolve protests before the sale of
the protested parcels. Protests that are not resolved
do not prevent bidding on protested parcels at the
auction. Protest decisions should advise the
protesting parties of their right to appeal denied
protests to the Interior Board of Land Appeals
(IBLA), but that appeals will not automatically halt
the auction or issuance of leases.

The number of parcels protested and the
status of the protests (i.e., protests
dismissed, denied, upheld, or pending) must
be publicly posted the day before the sale
[Public notice of the sale is to be given 90 days prior
starts on the BLM state office website and
to the sale § III.G]
the internet auction website so that bidders
understand the protest status of each parcel.
Protests upheld should be posted on the
state office website and the NFLSS, using
normal processes with amendments/notices
to withdraw the parcel, no later than the
day before the sale starts, and if applicable,
on the online leasing website for the sale no
later than the day before the sale starts.
[Public notice of the sale is to be given 45
days prior to the sale § IV.A]
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Compare IM 2018-034, with IM 2010-117, attached as Ex. B to Lucas Decl. (Dkt. 30-12)
(emphasis added) (internal citations omitted); see also, e.g., Compl. at ¶¶ 105-112.
III. LEGAL STANDARDS
A.

Administrative Procedure Act (“APA”)
“Challenges to final agency actions are reviewed under the deferential standard of the

[APA].” Greater Yellowstone Coal. v. Larson, 641 F. Supp. 2d 1120, 1129 (D. Idaho 2009).
Agency compliance with NEPA and FLPMA is reviewed under the APA. See Ctr. for
Biological Diversity v. U.S. Dep’t of Interior, 581 F.3d 1063, 1070 (9th Cir. 2009).
Under the APA, the reviewing court must set aside the agency’s decision if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law, . . . in
excess of statutory jurisdiction, . . . [or] without observance of procedure required by law.” 5
U.S.C. § 706(2)(A), (C), (D). Such a review is “deferential and narrow, establishing a high
threshold for setting aside agency action.” River Runners for Wilderness v. Martin, 593 F.3d
1064, 1067 (9th Cir. 2010). A court must not substitute its judgment for that of the agency.
Neither should a court just “rubber-stamp” administrative decisions. Ariz. Cattle Growers’ Ass’n
v. U.S. Fish and Wildlife Servs., 273 F.3d 1229, 1236 (9th Cir. 2001). Instead, the court must
presume the agency action to be valid and uphold it if a reasonable basis exists for the action.
See Nw. Ecosystem All. v. U.S. Fish and Wildlife Servs., 475 F.3d 1136, 1140 (9th Cir. 2007).
Nevertheless, where an agency “entirely failed to consider an important aspect of the
problem,” the decision is arbitrary and capricious and must be set aside. Motor Vehicle Mfrs.
Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
B.

Preliminary Injunction
Within the frame of Rule 65, a preliminary injunction requires that a party establish (1) a

likelihood of success on the merits, (2) a likelihood of irreparable harm in the absence of
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preliminary relief, (3) that the balance of equities tips in its favor, and (4) that an injunction is in
the public interest. See Winter v. Natural Res. Def. Council, 555 U.S. 7, 201 (2008).
As to a likelihood of success on the merits, that factor has been measured in various
ways, including “reasonable probability,” “fair prospect,” “substantial case on the merits,” and
“serious legal questions . . . raised.” See Lair v. Bullock, 697 F.3d 1200, 1204 (9th Cir. 2012).
Such formulations “are largely interchangeable,” but require “‘at a minimum’” that a petitioner
must show that there is a “‘substantial case for relief on the merits.’” Id. (quoting Leiva-Perez v.
Holder, 640 F.3d 962, 968 (9th Cir. 2011)). “The standard does not require [a plaintiff] to show
that ‘it is more likely than not that [it] will win on the merits.’” Id. (quoting Leiva-Perez, 640
F.3d at 966); but see All. for the Wild Rockies v. Farnsworth, 2017 WL 1591840, *3 (D. Idaho
2017) (“‘[S]erious questions going to the merits’ requires more than showing that ‘success is
more likely than not’ . . . .”) (emphasis added). “[S]erious questions going to the merits and a
balance of hardships that tips sharply towards the plaintiff can support issuance of a preliminary
injunction, so long as the plaintiff also shows that there is a likelihood of irreparable injury and
that the injunction is in the public interest.” All. for the Wild Rockies v. Cottrell, 632 F.3d 1127,
1135 (9th Cir. 2011) (internal quotation marks omitted).1
Ordinarily, a preliminary injunction maintains the status quo pending a final decision on
the merits. See Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981); see also Price v. City of
Stockton, 390 F.3d 1105, 1117 (9th Cir. 2004) (noting that courts issue injunctive orders to
maintain status quo, not “to enjoin all possible breaches of the law.”). “While courts are given
considerable discretion in deciding whether a preliminary injunction should enter, injunctive

1

There is an arguably uncertain interplay between Cottrell’s “sliding scale” approach
and the Winter factors. However, even if certain Winter factors, in the exercise of a trial court’s
discretion, may serve to overcome less obvious (or perhaps inapplicable) factors under Cottrell, a
preliminary injunction cannot issue without a threshold showing of a substantial claim to relief.
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relief is not obtained as a matter of right and is considered to be an extraordinary remedy that
should not be granted unless the movant, by a clear showing, carries the burden of persuasion.”
Idaho Rivers United v. Probert, 2016 WL 2757690, *6 (D. Idaho 2016). Still, because “haste . . .
is often necessary” in deciding whether to grant a preliminary injunction, such relief “is
customarily granted [or denied] on the basis of procedures that are less formal and evidence that
is less complete than in a trial on the merits.” Camenisch, 451 U.S. at 395. Accordingly,
findings of fact and conclusions of law issued at the preliminary injunction phase generally are
not binding at later stages in the proceeding. See Shell Offshore Inc. v. Greenpeace, Inc., 815
F.3d 623, 631 n.5 (9th Cir. 2016).
IV. DISCUSSION
A.

Federal Defendants’ Opposition
Part and parcel with their overall critique of WWP’s likelihood of success on the merits

of their underlying claims, Federal Defendants argue that the Court lacks the authority to issue a
preliminary injunction in the first instance when (1) WWP has failed to adequately demonstrate
standing; (2) WWP’s Motion fails to challenge final agency action and therefore is not
reviewable under the APA; and (3) WWP’s Motion is not ripe for review. See Fed. Defs.’ Opp.
to Mot. for PI 13-24 (Dkt. 52). The Court is not persuaded by these arguments.
1.

WWP Has Standing

Article III of the United States Constitution limits judicial power to deciding cases and
controversies. This limitation, known as the standing doctrine, requires that a plaintiff have a
“personal stake in the outcome of the controversy . . . to warrant his invocation of federal-court
jurisdiction.” Warth v. Seldin, 442 U.S. 490, 490-99 (1975). A plaintiff must establish that “he
is under threat of suffering ‘injury in fact’ that is concrete and particularized; the threat must be
actual and imminent, not conjectural and hypothetical; it must be fairly traceable to the
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challenged action of the defendant; and it must be likely that a favorable judicial decision will
prevent or redress the injury.” Jayne v. Sherman, 706 F.3d 994, 999 (9th Cir. 2013).
Relying on Summers v. Earth Island Inst., 555 U.S. 488 (2009), Federal Defendants
argue that WWP lacks standing for failure “to demonstrate that the IM [2018-034] itself causes
concrete harm to their interests in the environment.” Fed. Defs.’ Opp. to Mot. for PI 14. In
Summers, a group of environmental organizations sought a nationwide injunction against the
enforcement of Forest Service regulations that exempted small-scale fire-control and timbersalvage projects from the notice, comment, and appeal process that applied to more substantial
land management decisions. Summers, 555 U.S. at 490. The plaintiffs specifically challenged a
238-acre salvage sale of timber, called the Burnt Ridge Project, in the Sequoia National Forest.
See id. at 491. In mid-litigation, the parties settled their dispute over the Burnt Ridge Project.
See id. After the settlement was in place, the district court proceeded to invalidate five
regulations and grant a nationwide injunction enjoining their enforcement. See id. at 492. The
Ninth Circuit affirmed. See id.
Reversing, the Supreme Court rejected the plaintiffs’ claimed procedural injury – namely,
that they had been denied the ability to file comments on some Forest Service actions and will
continue to be so denied. See id. at 496. Pointing to the fact that the Burnt Ridge Project had
already been resolved, Justice Scalia undercut the plaintiffs’ argument, reasoning:
We know of no precedent for the proposition that when a plaintiff has sued to
challenge the lawfulness of certain action or threatened action but has settled that
suit, he retains standing to challenge the basis for that action (here, the regulation
in the abstract), apart from any concrete application that threatens imminent harm
to his interests. Such a holding would fly in the face of Article III’s injury-in-fact
requirement.
Respondents have identified no other application of the invalidated regulations that
threatens imminent and concrete harm to the interests of their members.
....
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But deprivation of a procedural right without some concrete interest that is affected
by the deprivation – a procedural right in vacuo – is insufficient to create Article
III standing. Only a person who has been accorded a procedural right to protect his
concrete interests can assert that right without meeting all the normal standards for
redressibility and immediacy. Respondents alleged such injury in their challenge
to the Burnt Ridge Project, claiming that but for the allegedly unlawful abridged
procedures they would have been able to oppose the project that threatened to
impinge on their concrete plans to observe nature in that specific area. But Burnt
Ridge is now off the table.
Id. at 494-97 (emphasis in original) (internal quotation marks and citation omitted). Federal
Defendants submit that this same rationale applies equally to WWP’s claims here. See Fed.
Defs.’ Opp. to Mot. for PI 14 (“Thus, to the extent that Plaintiffs are asserting procedural harms,
i.e., truncated public involvement – without also challenging actions to which those procedures
apply, they lack standing to do so under Summers.”).
WWP has identified several specific applications of IM 2018-034 in the 2018 lease sales
across the sage-grouse range – each one allegedly threatening lands that various staff and
members of WWP use and enjoy. See, e.g., Compl. at ¶¶ 130-225 (identifying current leases that
“threaten sage-grouse habitats and populations”). In other words, unlike the already-settled
Burnt-Ridge Project that evaporated the plaintiffs’ procedural claims in Summers, there is no
equivalent circumstance here. Summers is therefore distinguishable from this case.
Regardless, though reversing the Ninth Circuit and ruling that the plaintiffs lacked
standing, Summers nonetheless confirmed the rule that environmental organization plaintiffs can
assert the standing of their members. See Summers, 555 U.S. at 494 (“While generalized harm to
the forest or the environment will not alone support standing, if that harm in fact affects the
recreational or even the mere esthetic interests of the plaintiff, that will suffice.”). On that score,
the effort by the plaintiffs in Summers to meet that measure of standing fell short. The plaintiffs
filed an affidavit from Jim Bensman – a member of one of the plaintiff organizations – that
purported to relate a threatened interest beyond the Burnt Ridge Project. See id. at 495. The
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Court held that Bensman’s representation of general plans to visit “several unnamed National
Forests in the future” was insufficient to establish standing because Bensman “fail[ed] to allege
that any particular timber sale or other project claimed to be unlawfully subject to the regulations
will impede a specific and concrete plan of Bensman’s to enjoy the National Forests.” Id.
(emphasis in original). The Court emphasized that although he referred to a series of projects,
Bensman did not “assert . . . any firm intention to visit their locations, saying only that [he]
‘wants to’ go there . . . . Such ‘some day’ intentions – without any description of concrete plans,
or indeed any specification of when the some day will be – do not support a finding of . . . ‘actual
or imminent’ injury . . . .” Id. at 496 (emphasis in original) (internal quotation marks and
citations omitted). Thus, the Court concluded that there was “a chance, but . . . hardly a
likelihood, that Bensman’s wanderings w[ould] bring him to a parcel about to be affected by a
project unlawfully subject to the regulations.” Id at 495.
In contrast, here, WWP’s supporting declarations establish that its members frequently
and extensively utilize the areas where oil and gas leases overlap with sage-grouse habitats and
populations. For example:


“[T]he Wyoming September 2018 lease sale contains parcels within the
Thunder Basin National Grassland, an area that I have visited repeatedly and
for which I have advocated strong conservation protections since 2001. I have
viewed sage-grouse in this area, camped and hiked in this area, and engaged in
photography of this area.” Molvar Decl. ¶ 47 (Dkt. 30-3).



“The Wyoming December 2018 lease sale contains parcels in Kinney Rim and
Adobe Town that are not only priceless due to their outstanding archaeological,
scenic, and paleontological values, but also for the excellent sagebrush steppe
habitat they provide for sage-grouse. . . . I have extensively explored these
areas both as part of my professional efforts to advocate for their protection and
for personal recreation over the past two decades or more.” Id. at ¶ 49.



“The June 2018 Nevada lease sale on the Battle Mountain District also includes
parcels I have visited in my yearly sage-grouse viewing trips in March, which
provide important sage-grouse habitat. I frequently travel to Nevada, including
to Monitor Valley, where oil and gas leasing is proposed. I have viewed and
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photographed sage-grouse on a lek (sage-grouse mating ground) in Monitor
Valley that is adjacent to one of the lease parcels in years past, and plan to return
there in 2019 and other future dates in hopes of viewing this iconic species.”
Id. at ¶ 50.


“On several occasions, I have visited the area where the Normally Pressured
Lance (NPL) oil and gas development is proposed . . . . During these visits, I
have engaged in wildlife viewing – particularly pronghorn and golden eagles,
looked for sage-grouse, and enjoyed the unspoiled scenic vistas and undisturbed
sage-grouse habitats in these areas. Major portions of the NPL project area are
Priority Habitat Management Areas designated under the Wyoming Greater
Sage-Grouse RMP Amendments, and/or winter concentration areas important
for the entire sage-grouse population in the Upper Green River Valley.” Id. at
¶ 51.



“I have a long history of recreational experience traveling to and inventorying
lands on Nevada BLM’s Tonopah and Shoshone-Eureka Field Offices,
including extensive experiences viewing sage-grouse in the Little Fish Lake and
Monitor Valleys where oil and gas leasing will occur as part of the June 2018
lease sale.” Cunningham Decl. ¶ 12 (Dkt. 30-5).



“I have in the past enjoyed hiking, birdwatching, wildlife-viewing,
photography, field-sketching, and camping in several of the areas where June
oil and gas lease sales are occurring, including: Monitor Valley, Little Fish
Lake Valley, Hot Creek Valley, and Big Sand Springs Valley.” Id. at ¶ 13.



“I have been visiting the Monitor Valley every summer since 2006, and I plan
to return this summer and in the future as often as I can during vacations. Seeing
oil rigs in the vista would negatively impact my ability to escape artificial
human developments and seek solitude, quiet, and natural wild landscapes. I
have walked around Monitor Valley in the areas of oil and gas leases 006, 002,
011, and 014 to botanize, photograph scenic landscapes, and birdwatch on the
valley floor. I plan to return to the Monitor Valley to explore new trailheads in
the Monitor Range, and look for sage-grouse, in August 2018.” Id. at ¶ 14.



“I have camped in Little Fish Lake Valley in the green Monster trailhead that
accesses the Table Mountain Wilderness Area in the Monitor Range, as well as
at clear Creek trailhead, which accesses an impressive gorge on the east side of
the Monitor Range overlooking Little Fish Lake Valley. This is in the vicinity
of oil and gas leases 019 and 025, which I have traveled through to access hiking
points and photographic vistas. Oil and gas drilling here would ruin the feel of
wild, remote Nevada that I am seeking. I plan to go back here to camp and hike
in July 2018.” Id. at ¶ 15.



“For recreational purposes I have hiked into the Hot Creek Range, camping in
the mountains from an access road at South Sixmile Canyon by Morey Peak,
driving through the Hot Creek Valley from Highway 6 at Tybo junction. This
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lies in numerous proposed oil and gas leases in Hot Creek Valley, and would
impact my experience of camping and hiking in a remote area.” Id. at ¶ 16.


“I have toured the Hot Creek Canyon road that enters at Hot Creek Ranch in
the vicinity of oil and gas leases 049, 045, and 048. This is a very scenic canyon
with stream, meadows, cliffs, and rock formations. I have undertaken wildlife
viewing here of desert bighorn sheep, viewing wild horses, landscape
photography, botanizing, birdwatching, hiking, and camping. Oil and gas
drilling at the mouth of this canyon would negatively affect my ability to escape
the signs of industrial developments.” Id. at ¶ 17.



“I have hiked and camped at Lunar Crater Volcanic Field, which is south of the
Big Sands Springs lease area, but in view of the lease area. I have visited this
area several times since 1992. There is also a BLM-signed interpretive area . .
. that shows a relatively recent basalt volcanic flow in Big Sand Spring Valley
that could be in lease areas 134 and 128. This area has a very remote and wild
feel, and I come here to get away from urban developments and experience the
spiritual renewal that wild central Nevada landscapes can provide. Oil and gas
developments would destroy this feel.” Id. at ¶ 19.



“I have visited many of the parcels offered in the Nevada June oil and gas lease
sales during personal and professional trips and am gravely concerned about the
impacts the sale and development of those parcels will have on the
environment.” Emmerich Decl. ¶ 26 (Dkt. 30-7).



“I have hiked and camped in the vicinity of the following leases: 008, 009, 011,
006, 002, 014, 010, and 008 – Monitor Range and Monitor Valley. I have
personally seen Greater sage-grouse in this part of Monitor Valley. . . . . I have
plans to visit Monitor Valley several times in the future. The development of
these oil and gas leases will impact my visitor experience to Monitor Valley in
the following ways . . . .” Id. at ¶ 27.



“I have hiked and camped in the vicinity of the following leases: 053, 056, 058,
021, 022, 027, 025, 052, 050, and 019 – Little Fish Lake Valley. I have seen
Greater sage-grouse here. . . . I have plans to visit Little Fish Lake Valley again
in the future. The development of these oil and gas leases will impact my visitor
experience to Little Fish Lake Valley in the following ways . . . .” Id. at ¶ 28.



“I have hiked and camped in the vicinity of the following leases: 100, 111, 105,
097, 099, 049, 045, and 046 – the Hot Creek Range and Hot Creek Valley. . . .
I have seen a Greater sage-grouse in this region. . . . I have plans to visit the Hot
Creek Range and Hot Creek Valley in the future. The development of these oil
and gas leases will impact my future visitor experience . . . .” Id. at ¶ 29.



“I have hiked and camped in the vicinity of the following leases: 134, 138, 142,
136, and 101. The development of these oil and gas leases will impact my
future visitor experience in the following ways . . . .” Id. at ¶ 30.
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“For educational, professional, and recreational purposes, I have camped,
hiked, and viewed sage-grouse in Nevada’s Monitor Valley, where, under the
procedures established by IM 2018-034, oil and gas leases within greater sagegrouse Priority Habitat Management Areas were sold as part of BLM’s June
2018 Nevada oil and gas lease sale.” Saul Supp. Decl. ¶ 12 (Dkt. 63-2).



“On May 15-16, 2018, I camped in the Monitor Valley on Mosquito Creek, and
had the opportunity to view and photograph over ten greater sage-grouse
exhibiting dancing behavior on a lek in the Monitor Valley north of Mosquito
Creek. The Monitor Valley and Monitor Range provide extraordinary
opportunities for solitude, natural beauty, and viewing of greater sage-grouse
and pronghorn, and I intend to return again in the spring of 2019 to camp, hike,
and attempt to observe greater sage-grouse.” Id. at ¶¶ 13-14 (attaching photo).



“The Monitor Valley is currently undisturbed by oil and gas exploration or
development. Potential oil and gas exploration, development, and/or
infrastructure authorized by BLM leasing activity will adversely affect the
recreational and aesthetic qualities of the area, and has the potential to limit
opportunities for continued greater sage-grouse viewing on the (currentlyundisturbed) leks in the Valley.” Id. at ¶ 16.

These individuals assert that past and future oil and gas leasing decisions, driven in-part
by IM 2018-034’s alleged accelerated timelines and detours around public participation, will
cause aesthetic, recreational, scientific, and spiritual injury across the sage-grouse range. Such
statements support organizational standing. See Cottonwood Envtl. L. Ctr. v. U.S. Forest Serv.,
789 F.3d 1075, 1081 (9th Cir. 2015) (“Unlike Bensman’s affidavit in Summers, these declarations
sufficiently establish “a geographic nexus between the individual asserting the claim and the
location suffering an environmental impact.”).
Finally, independent of injuries related to the issuance of leases and the eventual
development of oil and gas leases themselves, WWP members also provide in-depth accounts of
how simply attempting to “comply” with IM 2018-034 over the past year has resulted in
separate, tangible, procedural injuries. They describe having to devote more of otherwise limited
personal and organizational resources in response to the abbreviated comment and protest
periods. See, e.g., Fuller Decl. ¶¶ 37-52 (Dkt. 30-4); Fuller Supp. Decl. ¶¶ 17-19 (Dkt. 63-1);
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Saul Decl. ¶¶ 21-46 (Dkt. 30-2); Saul Supp. Decl. at ¶ 11; see also infra. Even if Summers could
be read to say that standing in procedural injury cases presupposes an implementing project as
representing the necessary “concrete harm,” the Ninth Circuit has since concluded otherwise.
See Cottonwood, 789 F.3d at 1081 (“This is not the first time we have held that a plaintiff has
standing to challenge programmatic management direction without also challenging an
implementing project that will cause discrete injury. . . . ‘[A] procedural injury is complete after
[the action] has been adopted, so long as [ ] it is fairly traceable to some action that will affect
the plaintiff’s interests.’ . . . . Cottonwood was not required to challenge directly any specific
project because . . . the ‘procedural injury [was] complete.’”) (citing and quoting Sierra Forest
Legacy v. Sherman, 646 F.3d 1161, 1179 (9th Cir. 2011); Jayne, 706 F.3d at 999-1000))
(emphasis added); see also Cottonwood, 789 F.3d at 1081, n.7 (“Here, Cottonwood does not
allege the ‘deprivation of a procedural right without some concrete interest that is affected by the
deprivation . . .,’ but rather ‘a procedural requirement the disregard of which could impair a
separate concrete interest of theirs.’”) (quoting Summers, 555 U.S. at 496; Lujan v. Defenders of
Wildlife, 504 U.S. 555, 572 (1992)). In short, WWP has demonstrated harm in this separate
respect as well.
With all this in mind, the Court is persuaded that there is a sufficient basis for standing as
presented in the current record.
2.

IM 2018-034 is a Final Agency Action

The APA permits judicial review of “final agency action for which there is no other
adequate remedy in a court.” 5 U.S.C. § 704. “‘[A]gency action’ includes the whole or a part of
an agency rule, order, license, sanction, relief or the equivalent or denial thereof, or failure to
act[.]” 5 U.S.C. § 551(13). Such a list is “meant to cover comprehensively every manner in
which an agency may exercise its power.” Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457,
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478 (2001). Agency action is “final” when two conditions are met: (1) “the action must mark
the consummation of the agency’s decision-making process – it must not be of a merely tentative
or interlocutory nature”; and (2) “the action must be one by which rights or obligations have
been determined, or from which legal consequences will flow.” Bennett v. Spear, 520 U.S. 154,
177-78 (1997) (internal quotation marks and citation omitted).
In measuring the finality of an action, the “agency’s characterization of its action as being
provisional or advisory is not necessarily dispositive”; instead, “courts consider whether the
practical effects of an agency’s decision make it a final agency action, regardless of how it is
labeled.” Columbia Riverkeeper v. U.S. Coast Guard, 761 F.3d 1084, 1094-95 (9th Cir. 2014)
“[E]ven if the agency does not label its decision or action as final, it may be reviewable [under
the APA] if it ‘has the status of law or comparable legal force’ or if ‘immediate compliance with
its terms is expected.’” Id. (quoting Or. Natural Desert Ass’n, 465 F.3d 977, 987 (9th Cir. 2006)).
Therefore, the court must “focus on both the ‘practical and legal effects of the agency action,’
and define the finality requirement ‘in a pragmatic and flexible manner.’” Havasupai Tribe v.
Provencio, 876 F.3d 1242, 1250 (9th Cir. 2017) (quoting Or. Nat. Desert Ass’n v. U.S. Forest
Serv., 465 F.3d at 982).
Federal Defendants argue that IM 2018-034 is not a final agency action because it does
not meet either of the two prongs of the above-referenced Bennett test. See Fed. Defs.’ Opp. to
Mot. for PI 17. The Court disagrees.
a.

IM 2018-034 Was the Consummation of BLM’s Decision-Making Process

Stating that IM 2018-034 “merely establishes guidelines that BLM will follow in
reviewing parcels for potential leasing,” Federal Defendants argue that it ultimately “leaves
considerable discretion to BLM state and field offices as to precisely what procedures to follow.”
Fed. Defs.’ Opp. to Mot. for PI 18. But this position contradicts the actual language used within
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IM 2018-034 which is more edict in nature than “merely tentative or interlocutory….” For
example, IM 2018-034:


“sets out the policy of the Bureau of Land Management (BLM) to simplify and
streamline the leasing process to alleviate unnecessary impediments and
burdens, to expedite the offering of lands for lease, and to ensure quarterly oil
and gas lease sales are consistently held in accordance with the Mineral Leasing
Act (30 U.S.C. § 226), Executive Order 13783, and Secretary Order 3354.” IM
2018-034, “Purpose” p. 1; see also id. at “Background” p. 4 (same).



“supersedes existing policy announced in IM No. 2010-117, Oil and Gas
Leasing Reform – Land Use Planning and Lease Parcel Reviews, issued on
May 17, 2010, and replaces any conflicting guidance or directive found in the
BLM Manual or Handbook.” Id. at “Purpose” p. 1.



“applies to the leasing of Federal minerals under Bureau of Land Management
(BLM) administered surface, state-owned surface, and private surface estates.”
Id. at “Policy/Action” p. 1.



“will be implemented across the BLM as described.” Id. at p.1, n.1.



“(1) addresses land use planning, lease parcel review, lease sales and lease
issuance, and IM implementation; and (2) directs the BLM to incorporate the
revised policy, as appropriate, into affected BLM handbooks and manuals.” Id.



provides that “[t]he timeframe for parcel review for a specific lease sale is to be
no longer than 6 months[,]” to “include adjudicating and creating the
preliminary parcel list from all timely received EOIs and the other lands
identified for leasing consideration in the NFLSS” except in unforeseen
circumstances. Id. at § III.A p. 2.



provides that, “[i]f, through the lease parcel review process, the authorized
officer confirms that the proposed leasing action has been adequately analyzed
in existing NEPA document(s) and is in conformance with the approved RMP,
a Determination of NEPA Adequacy (DNA) will be used to document NEPA
compliance for the leasing decision.” Id.



provides that, “[i]f the BLM concludes that a DNA will adequately document
that existing NEPA analysis is sufficient to support the proposed action and the
action is consistent with the RMP, no further public comment period is required
for the DNA.” Id.



establishes “[a] 10-day public protest period [that] will begin the day the sale
notice is posted, along with applicable NEPA documentation” and “[p]arcels

MEMORANDUM DECISION AND ORDER AND PRELIMINARY INJUNCTION - 21

Case 1:18-cv-00187-REB Document 74 Filed 09/21/18 Page 22 of 57

subject to protests that are not resolved (i.e., pending protests) will be offered
for lease sale.” Id. at § IV.B. p. 3


“is effective immediately in order to achieve full compliance with the parcel
review 6-month timeframe” and “will guide leasing procedures for all current
and future parcels under review by the field offices as of the date of this IM.”
Id. at “Implementation Timeframe” p. 4.

In these provisions, IM 2018-034 goes beyond a general statement of policy; rather, it
implements a required template for BLM’s oil and gas leasing process in language that can only
be understood as “finally determinative of the issues or rights to which it is addressed.” Pacific
Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 48 (D.C. Cir. 1974); see also infra. At the
same time, IM 2018-034 contains other provisions that allow the state and field offices to choose
whether or how to perform certain tasks. See, e.g., IM 2018-034, § III.B.1-5 pp. 2-3 (“Field
offices have the discretion to form an Interdisciplinary Parcel Review (IDPR) Team of resource
specialists to review lease sale parcels . . . . Lease sale parcel review may including the
following steps . . . . .”);2 see also id. at § III.D (“The state/field office will determine the
appropriate form of NEPA compliance documentation for all lease sale parcels on BLMmanaged lands . . . .”). But those areas of choice operate only within the confines of the
otherwise required procedures found elsewhere (as described above) in IM 2018-034.
It can be said that IM 2018-034 is a patchwork of both policy and rule. See 5 U.S.C.
§ 551(4) (defining “rule” as “the whole or part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or policy”). But

2

Germane here, IM 2018-034 goes on to describe certain of the “following steps” in
more compulsory terms. See, e.g. IM 2018-034, § III.B.1 (“State/field offices will gather and
evaluate existing environmental resource information and compile documentation of compliance
with applicable laws, regulations, and executive orders . . . .) (emphasis added); id. at § III.B.2
(“State/field offices will determine whether leasing the parcel is in conformance with the RMP.”)
(emphasis added). While somewhat incongruous against the arguments put forward by the
Government Defendants, these details are not dispositive on the question of whether IM 2018034 is a final agency action.
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the placement of a rule in tandem with a policy, or a policy in tandem with a rule, does not hide
the rule or insulate the rule from judicial review.
Moreover, IM 2018-034 unequivocally replaces IM 2010-117 and was “effective
immediately” (as of January 31, 2018) “across the BLM.” See supra. Such definiteness lets the
air out of any argument that IM 2018-034 operates only as provisional guidance. See, e.g.,
Chiang v. Kempthorne, 503 F. Supp. 2d 343, 350 (D.D.C. 2007) (statement within “Guidelines”
that “guidance [is] effective immediately” demonstrates that “there is nothing ‘tentative’ or
‘interlocutory’ about the Guidelines; rather they ‘mark the consummation of the agency’s
decision-making process.’”) (quoting Bennett, 520 U.S. at 178) (quotation marks and citation
omitted). To be sure, since it was implemented in early 2018 BLM has utilized IM 2018-034 to
prepare for and conduct competitive oil and gas lease sales, including the third and fourth quarter
sales under consideration here. See Wells Decl. ¶¶ 2-3 (Dkt. 52-1); see also Fuller Supp. Decl.
¶¶ 8-11 (Dkt 63-1) (discussing recent difficulty in participating in comment/protest periods
because of IM 2018-034’s implementation); Saul Supp. Decl. ¶¶ 7-9 (same).
Together, these considerations support the conclusion that IM 2018-034 was the
consummation of BLM’s decision-making process – the first Bennett final agency action prong.
b.

IM 2018-034 Determines Rights/Obligations and Has Legal
Consequences

Federal Defendants argue that IM 2018-034 does not determine rights or obligations nor
does it have legal consequences because it is only “a general statement of policy,” infused with
discretion throughout. Fed. Defs.’ Opp. to Mot. for PI 18-19 (“IM 2018-034 does not create new
binding substantive requirements and it gives BLM officials ample discretion in conducting the
leasing process – in fact, it gives BLM more discretion than the previous guidance in IM 2010117.”). But this self-serving position largely ignores the definitive pronouncements contained
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within IM 2018-034 that more accurately frame the scene. Those directive provisions make
clear that IM 2018-034 is markedly different than IM 2010-117, and illustrate that IM 2018-034
expressly changes how BLM conducts its oil and gas leasing. See supra. Where there once was
no deadline for BLM review of nominated lease parcels, IM 2018-034 now imposes a 6-month
review period; where public participation in the NEPA review process was absolutely permitted,
IM 2018-034 now leaves whether to have any public participation to BLM’s discretion; where
there was a 30-day public review and comment period for every lease sale, IM 2018-034 now
eliminates that requirement; and, where there had been a 30-day protest period, IM 2018-034
now imposes a 10-day deadline for public protests of proposed lease sales, including sales as to
which no specific prior public participation had been allowed. Compare IM 2010-117 §§ III.A,
III.C.7, III.E, IV.B, with IM 2018-034 §§ III.A, III.B.5, III.D, III.H.
Even if some strands of discretion are involved in the layers of these provisions, they
collectively prescribe and require an unmistakably different regulatory framework in which
BLM now handles its oil and gas lease parcel reviews and leasing decisions and, likewise, in
which WWP is (or, WWP contends, is not) able to participate in the same. As such, IM 2018034 has practical effects on both BLM and WWP’s rights and obligations in a manner different
than IM 2010-117. See, e.g., W. Energy All. v. Salazar, 2011 WL 3738240, *6-7 (D. Wyo. 2011)
(finding Bennett’s final agency action test satisfied, in part, where “Federal Respondents adopted
a final, binding and substantive change to, (indeed 180 degree reversal of), its past practices
concerning Section 390 CXs” and “the 2010 Instruction was a complete ‘about-face’ by the
Federal Respondents compared to their past practices” while also “bind[ing] the Federal
Respondents.”).3

3

Federal Defendants argue that Western Energy Alliance is inapplicable because IM
2018-034 “does not establish binding norms and instead leaves to BLM’s discretion what
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Additionally, legal consequences necessarily flow from the changes included within IM
2018-034 – namely, the shortened protest deadline (from 30 to 10 days). As described by WWP
in its briefing, if interested parties “do not comply with this highly-abbreviated time-frame, they
risk losing the ability to challenge a lease sale later, either through administrative appeal or in
federal court.” WWP’s Reply ISO Mot. for PI 6 (Dkt. 63). The result of an untimely protest
may be the same under either IM, but the fact that the IM 2018-034 deadline is only one-third as
long as previously prescribed (and a ten day period which includes non-business days) greatly
increases the peril of a member of the public missing the deadline, or being unable to finish the
work upon a protest within the time period allowed. This risk is compounded by the overlapping
comment and protest periods, combined with accelerated oil and gas lease parcel reviews
generally, all of which are left in the wake of IM 2018-034. See, e.g., Ex. 1 to Stellberg Decl.
(illustrative table setting forth schedules for September 2018 and December 2018 oil and gas
lease sales in BLM’s western states, including public comment opportunities and protest
deadlines). Plus, the burden of such constraints upon public participation and compressed
protest periods falls most heavily upon members of the public, as those who have nominated
potential lease parcels and BLM have had far more time to evaluate and consider the details of
such parcels. Hence, there are cognizable and significant legal consequences that can be argued
to result from IM 2018-034.
IM 2018-034 impacts the parties’ rights and obligations while also contributing to a
different milieu of legal consequences. Therefore, the Court is satisfied that Bennett’s second
final agency action prong is also met. Set against that backdrop, IM 2018-034 is a final agency

procedures to follow at various steps in the review process.” Fed. Defs.’ Opp. to Mot. for PI 19,
n.5. But the fact of BLM’s discretion now under IM 2018-034, in contrast to its lack of
discretion under IM 2010-117, suggests that IM 2018-034 is a “final, binding, and substantive
change to” IM 2010-117 – precisely what Western Energy Alliance contemplated.
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action. See Indus. Customers of Nw. Utilities v. Bonneville Power Admin., 408 F.3d 638, 646
(9th Cir. 2005) (“In applying these principles, we have determined that certain factors provide an
indicia of finality, such as ‘whether the [action] amounts to a definitive statement of the agency’s
position, whether the [action] has a direct and immediate effect on the day-to-day operations of
the party seeking review, and whether immediate compliance [with the terms] is expected.’”)
(quoting Cal. Dep’t of Water Res. v. FERC, 341 F.3d 906, 909 (9th Cir. 2003)).
3.

WWP’s Request for Injunctive Relief is Ripe

Ripeness is a justiciability doctrine designed “to prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements over
administrative policies, and also to protect the agencies from judicial interference until an
administrative decision has been formalized and its effects felt in a concrete way by the
challenging parties.” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967). According to
Federal Defendants, WWP’s Motion is not ripe because WWP seeks “an injunction setting the
procedures that BLM must follow for lease sales that have not yet been authorized and before
knowing what parcels will even be offered for lease.” Fed. Defs.’ Opp. to Mot. for PI, p. 21; see
also id. at 23 (“When oil and gas lease sales take place and assuming that leases are issued,
Plaintiffs will then be able to challenge actual leasing decisions and leases and, if necessary, seek
preliminary injunctive relief well in advance of any permitting decision that would allow the
development of oil and gas leases.”). This argument mirrors much of Federal Defendants’
argument on standing and the Court is also not persuaded by such argument as to ripeness.
“‘Absent [a statutory provision providing for immediate judicial review], a regulation is
not ordinarily considered the type of agency action ‘ripe’ for judicial review under [the APA]
until the scope of the controversy has been reduced to more manageable proportions, and its
factual components fleshed out, by some concrete action applying the regulation to the
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claimant’s situation in a fashion that harms or threatens to harm him . . . .’” Nat’l Park Hosp.
Ass’n v. Dept. of Interior, 538 U.S. 803, 806 (U.S. 2003) (quoting Lujan v. Nat’l Wildlife Fed.,
497 U.S. 871, 891 (1990)). Therefore, ripeness of a dispute over agency action is a function of:
(1) whether delayed review would cause hardship to the plaintiffs; (2) whether judicial
intervention would inappropriately interfere with further administrative action; and (3) whether
the courts would benefit from further factual development of the issues presented. See Ohio
Forestry Ass’n, Inc. v. Sierra Club, 523 U.S. 726, 733 (1998); see also Ctr. for Biological
Diversity v. U.S. Fish & Wildlife Serv., 450 F.3d 930, 940 (9th Cir. 2006). Such factors – any
alone or considered collectively – support the Court’s conclusion that WWP’s claims are ripe.
To begin, WWP’s claims extend beyond specific challenges to individual leases and
leasing decisions:
Hence, the heart of the dispute is not solely about how a local BLM office handled
a lease sale, but rather over the legal propriety of “national policies” that Plaintiffs
contend have eroded protections for the sage-grouse and cut the public out of oil
and gas planning on public lands.
....
It can reasonably be assumed, and Federal Defendants affirmatively contend, that
there are state-specific interests in the discussed oil and gas lease sales. The
subject-matter of this lawsuit, however, is much more expansive. Plaintiffs contend
that, as to such sales (regardless of which state is involved), there are common
violations of federal laws predicated on strategic policy directives from the Trump
Administration, which, in turn, will result in cumulative impacts threatening sagegrouse across the sage-grouse range. The Plaintiffs’ claims are not specific to any
particular transferee district; hence, they argue, and the Court is persuaded, that
nothing about the fact of the lease sales (and any corresponding local interest in the
same) raises a compelling argument in favor of transfer. In short, they exist
independently from whether Federal Defendants complied with federal law; the
leases may be local, but the challenged national policies that created them are not.
Plaintiffs do seek to upend the lease sales, but their challenges are not focused
directly upon those sales. Hence, the fact that there is a remedy that seeks to prevent
such sales is a piece of the venue analysis. It is not, however, a dispositive piece,
as Plaintiffs’ more far-reaching claim is that Defendants’ oil and gas lease polices
are fundamentally rotten to the core when it comes to sage-grouse protections.
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9/4/18 MDO 9, 11, n.10 (Dkt. 66) (internal quotation marks and citations omitted); see also
supra (discussing WWP’s standing). As WWP reiterates, the “final agency action challenged in
this Motion for Preliminary Injunction is IM 2018-034.” WWP’s Reply ISO Mot. for PI 12. In
that focus, no further administrative action or further factual development is needed, and hence
there is nothing to be considered under the second and third prongs in Ohio Forestry’s ripeness
analysis. The decision in Cottonwood confirms as much:
Judicial intervention does not interfere with further administrative action when an
agency’s decision is “at an administrative resting place.” Citizens for Better
Forestry v. U.S. Dep’t of Agric., 341 F.3d 961, 977 (9th Cir. 2003). Further, no
additional factual development is necessary after a procedural injury has occurred.
See Ohio Forestry Ass’n, 523 U.S. at 737 . . . (holding that a procedural dispute is
ripe “at the time the [procedural] failure takes place.”).
The Forest Service’s arguments rest on the false premise that Cottonwood is
pursuing a substantive ESA claim. As explained above, Cottonwood does not argue
for a particular substantive result, but rather alleges that the Forest Service failed to
comply with the procedural requirements of the ESA when it declined to reinitiate
consultation. When a party such as Cottonwood suffers a procedural injury, it “may
complain of that failure at the time the failure take place, for the claim can never
get riper.” Id. at 737 . . . . The imminence of project-specific implementation “is
irrelevant to the ripeness of an action raising a procedural injury.” Citizens for
Better Forestry, 341 F.3d at 977; see also Seattle Audubon Soc’y v. Espy, 998 F.2d
699, 703 (9th Cir. 1993). Because the alleged procedural violation – failure to
reinitiate consultation – is complete, so too is the factual development necessary to
adjudicate the case. See [W. Watersheds Project v.] Kraayenbrink, 632 F.3d [472],
486 [(9th Cir. 2011)].
Cottonwood, 789 F.3d at 1084; see also W. Watersheds Project v. Kraayenbrink, 2006 WL
2348080, *3 (D. Idaho 2006) (“WWP is challenging an agency decision based on an allegedly
flawed process. The process is complete and the agency has made its decision based on that
process. WWP’s claim, therefore, is ready to be resolved. Nothing more could be gained from
further factual development.”).
Logically then, BLM’s ongoing utilization of IM 2018-034 – in and of itself – causes
hardship to WWP. See Cottonwood, 789 F.3d at 1084 (“Further, because the Forest Service is
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actively applying the Lynx Amendments at the project-specific level, delayed review would
cause hardship to Cottonwood and its members. . . . . Delayed review would cause Cottonwood
and its members further hardship.”); see also Kraayenbrink, 2006 WL 2348080 at *4
(“Requiring the public to wait for discrete BLM decisions under the new regulations places upon
them a substantial burden since those very regulations could mean they get no notice of those
decisions. . . . . Here, WWP has shown a unique injury from the barriers to public participation
that would make it difficult to pursue challenges to discrete BLM decisions. . . . . WWP’s
challenges to the new rules on public participation are fit for resolution, and the Court would
cause substantial hardship to WWP by withholding consideration.”); see also supra (WWP
declarations discussing burdens from expanded oil and gas lease sales and condensed review).
The first prong in Ohio Forestry’s ripeness analysis is therefore satisfied.
For these reasons, WWP’s request for injunctive relief is ripe.
B.

WWP Is Likely to Succeed on the Merits
1.

Legal Framework

WWP alleges that Federal Defendants violated FLPMA and NEPA by (1) adopting IM
2018-034 without undertaking notice-and-comment rulemaking,4 and (2) applying IM 2018-034
to exclude or sharply limit public participation in BLM oil and gas leasing decisions. See
WWP’s Mem. ISO Mot. for PI 4, 5. The Court considers the strength of WWP’s case on the
merits against the legal framework governing FLPMA and NEPA claims.

4

The record indicates that IM 2010-117, which WWP seeks to re-implement by judicial
order, also was adopted without notice and comment procedures. WWP acknowledges this, but
contends that the Court can properly act within its discretion to require BLM to return to the
procedures prescribed in IM 2010-117, and further contends that IM 2010-117 is “more
consistent with FLPMA’s mandates for public involvement in public lands decisions and were
intended to improve BLM oil and gas leasing decisions . . . .” WWP’s Mem. ISO Mot. for PI 19,
n.10. The circumstances are incongruous, but so far as the Court is aware there has been no
similar challenge to IM 2010-117.
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a.

FLPMA

In enacting FLPMA in 1976, “Congress declared that it is the policy of the United States
to manage the public lands ‘in a manner that will protect the quality of scientific, scenic,
historical, ecological, environmental, air and atmospheric, water resource, and archeological
values.’” Ctr. for Biological Diversity, 581 F.3d at 1075 (quoting 43 U.S.C. § 1701(a)(8)).
FLPMA requires BLM to manage public lands on the basis of “multiple use and sustained yield”
utilizing the resources “in the combination that will best meet the present and future needs of the
American people . . . [taking] into account the long-term needs of future generations for
renewable and nonrenewable resources, including, but not limited to, recreation, range, timber,
minerals, watershed, wildlife and fish, and natural scenic, scientific and historical values[,]” and
“achievement and maintenance in perpetuity of a high-level annual or regular periodic output of
the various renewable resources of the public lands consistent with multiple use.” 43 U.S.C.
§§ 1701(a)(7), 1702(c), (h). According to the Supreme Court, “‘[m]ultiple use management’ is a
deceptively simple term that describes the enormously complicated task of striking a balance
among the many competing uses to which land can be put[.]” Norton v. S. Utah Wilderness All.,
542 U.S. 55, 58 (2004).
To help achieve these purposes, FLPMA requires that land use plans (known as
Resource Management Plans (“RMPs”) for BLM lands) be developed with “public involvement”
and then used in managing the public lands. See 43 U.S.C. § 1712(a) (“The Secretary shall, with
public involvement and consistent with the terms and conditions of this Act, develop, maintain,
and, when appropriate, revise land use plans which provide by tracts of areas for the use of the
public lands.”). As to “public involvement,” FLPMA Section 309(e) further directs that:
In exercising his authorities under this Act, the Secretary, by regulation, shall
establish procedures, including public hearings where appropriate, to give . . . the
public adequate notice and an opportunity to comment upon the formulation of
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standards and criteria for, and to participate in, the preparation and execution of
plans and programs for, and the management of, public lands.
43 U.S.C. § 1739(e); see also 43 U.S.C. § 1701(a)(5) (FLPMA Section 102(a)(5): “[I]t is the
policy of the United States that . . . the Secretary be required to establish comprehensive rules
and regulations after considering the views of the general public . . . .”); 43 U.S.C. § 1712(h)
(FLPMA Section 202(f): “The Secretary shall allow an opportunity for public involvement and
by regulation shall establish procedures, including public hearings where appropriate, to give . . .
the public, adequate notice and opportunity to comment upon and participate in the formulation
of plans and programs relating to the management of the public lands.”).
b.

NEPA

NEPA “establishes a ‘national policy [to] encourage productive and enjoyable harmony
between man and his environment,’ and was intended to reduce or eliminate environmental
damage and to promote ‘the understanding of the ecological systems and natural resources
important to’ the United States.” Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 756 (2004)
(quoting 42 U.S.C. § 4321). “[I]t is now well-settled that NEPA itself does not mandate
particular results, but simply prescribes the necessary process.” Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 350 (1989). NEPA “prohibits uninformed – rather than unwise –
agency action.” Id. at 351. Council on Environmental Quality (“CEQ”) regulations guide
federal agencies’ compliance with NEPA. See 40 C.F.R. §§ 1500.1-1508.28.
At the core of NEPA is the requirement that agencies prepare a detailed statement – an
Environmental Impact Statement (“EIS”) – in connection with “proposals for . . . major Federal
actions significantly affecting the quality of the human environment.” 42 U.S.C. § 4332(C).
Among other requirements, an EIS must include an explanation of “the environmental impact of
the proposed action,” “any adverse environmental effects which cannot be avoided should the
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proposal be implemented,” and “alternatives to the proposed action.” Id. at §§ 4332(C)(i-iii).
Preparing the EIS “ensures that the agency, in reaching its decision, will have available, and will
carefully consider, detailed information concerning significant environmental impacts” and that
“the relevant information will be made available to the larger audience that may also play a role
in both the decision-making process and the implementation of that decision.” Robertson, 490
U.S. at 349. “[T]he broad dissemination of information mandated by NEPA permits the public
and other government agencies to react to the effects of a proposed action at a meaningful time.”
Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989).
If an agency is unsure if an EIS is required (i.e., unsure if the proposed project will have a
significant effect on the human environment), it may first prepare an Environmental Assessment
(“EA”) to assist in making that decision. 40 C.F.R. §§ 1501.3-1501.4. The EA is a “concise
public document” in which the agency must “briefly” discuss “the environmental impacts” and
“alternatives” to the proposed action. 40 C.F.R. § 1508.9. If, after preparing an EA, the agency
decides that an EIS is not necessary, the agency must prepare an explanatory Finding of No
Significant Impact (“FONSI”) which “briefly present[s] the reasons why an action . . . will not
have a significant effect on the human environment.” 40 C.F.R. § 1508.13.
The salutary and critical role of the NEPA process has been described in myriad agency
decisions and court decisions over many decades. When properly implemented, NEPA
procedures “ensure[ ] that the agency will inform the public that it has indeed considered
environmental concerns in its decision-making process.” Balt. Gas & Elec. Co. v. Nat. Res. Def.
Council, 462 U.S. 87, 97 (1983). Accordingly, CEQ regulations require agencies to “[m]ake
diligent efforts to involve the public in preparing and implementing their NEPA procedures,” 40
C.F.R. § 1506.6(a); “[p]rovide public notice of NEPA-related hearings, public meetings, and the
availability of environmental documents so as to inform those persons and agencies who may be
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interested or affected,” id. at § 1506.6(b); “[s]olicit appropriate information from the public,” id.
at § 1506.6(d); and “[e]xplain in its procedures where interested persons can get information or
status reports on environmental impact statements and other elements of the NEPA process,” id.
at § 1506.6(e). See also id. at § 1507.3(a) (agency must consult with CEQ while developing
implementing procedures and “before publishing them in the Federal Register for comment.”).
Additionally, the CEQ Regulations require agencies preparing an EIS to make an initial draft
available for public comment and to consider “develop[ing] and evaluating alternatives not
previously given serious consideration” in response to comments. 40 C.F.R. §§ 1503.1, 1503.4.
2.

IM 2018-034 is Procedurally Invalid

IM 2018-034 was not preceded by a public notice and comment period before being
implemented by BLM. WWP says that, because there was no notice and comment at the outset,
IM 2018-034 was “dead on arrival” under both FLPMA and NEPA. See WWP’s Mem. ISO PI
17-20. Federal Defendants say that this fact is inconsequential because of their position that IM
2018-034 “is a statement of policy and did not require notice and comment rulemaking.” Fed.
Defs.’ Opp. to Mot. for PI 25.5
Under the APA, an agency generally must use notice and comment procedures to make
any “rule.” 5 U.S.C. § 553. The APA exempts from this requirement “interpretive rules, general
statements of policy, or rules of agency organization, procedure, or practice . . . .” Id. at
§ 553(b)(3)(A). Setting aside the question of whether FLPMA incorporates this distinction,6 it is

5

On this point, Federal Defendants seem to argue that, because IM 2018-034 is already
substantively compliant with NEPA, any upfront notice and comment period is unnecessary
pursuant to either FLPMA or NEPA. See generally Fed. Defs.’ Opp. to Mot. for PI 25-32.
Those specific arguments are addressed later in this Memorandum Decision in the context of
WWP’s additional claim that IM 2018-034 improperly limits public participation.
6

Though raising this question in their briefing (see WWP’s Reply ISO Mot. for PI 15),
WWP has stated that “FLPMA Section 310 further directs BLM to follow APA rulemaking
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understood that a general statement of policy “advis[es] the public prospectively of the manner in
which the agency proposes to exercise a discretionary power.” Mada-Luna v. Fitzpatrick, 813
F.2d 1006, 1012-13 (9th Cir. 1987). Such policies also “serve to educate and provide direction to
the agency’s personnel in the field, who are required to implement its policies and exercise its
discretionary power in specific cases.” Id. at 1013 (quotation marks and citations omitted). “The
critical factor” in determining whether a directive constitutes a general statement of policy is “the
extent to which the challenged [directive] leaves the agency, or its implementing official, free to
exercise discretion to follow, or not to follow, the [announced] policy in an individual case.” Id.
Thus, to qualify as a statement of policy, two requirements must be satisfied: (1) the policy
operates only prospectively, and (2) the policy does “not establish a binding norm,” and is not
“finally determinative of the issues or rights to which [it] address[es],” but instead leaves
officials “free to consider the individual facts in the various cases that arise.” Id. at 1014
(quotation marks and citations omitted).
There is space to argue both sides of the issue if only piecing out the content of IM 2018034’s wording. But, for reasons already articulated, IM 2018-034 is not a general statement of
policy. It is written in binding terms. It is treated as binding in the field. See supra. Though it
permits discretion in limited measure, it allows for no discretion as to essential details, e.g. a 6month review period; no automatic public participation in the NEPA review process; elimination
of a 30-day public review and comment period for each proposed lease, and imposition of a
shortened, 10-day, protest period. See supra. These are requirements (not general statements of
policy) for oil and gas leasing on BLM-administered lands.

procedures.” WWP Mem. ISO Mot. for PI 18 (emphasis added) (citing 43 U.S.C. § 1740 (“The
Secretary, with respect to the public lands, shall promulgate rules and regulations to carry out the
purposes of this Act and of other laws applicable to the public lands . . . . The promulgation of
such rules and regulations shall be governed by the provisions of chapter 5 of title 5 . . . .”)).
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As previously discussed, these procedures did not follow notice and comment
rulemaking. IM 2018-034 thus fails FLPMA’s requirement that “the Secretary, by regulation,
shall establish procedures . . . to give the . . . the public adequate notice and an opportunity to
comment upon the formulation of standards and criteria for, and the management of, the public
lands.” 43 U.S.C. § 1739(e) (emphasis added). A similar scenario was considered in Natural
Resources Defense Council, Inc. v. Jamison, 815 F. Supp. 454 (D.D.C. 1992). There, the
environmental plaintiffs challenged BLM’s adoption of public participation procedures for coal
leasing spelled out in in a “competitive coal leasing handbook.” Id. at 468 (“Plaintiffs’ count
VIII challenges not the substance of the public participation procedures adopted by the Secretary,
but the lack of regulations implementing these provisions.”). In granting summary judgment in
favor of the plaintiffs’, the court found:
Plaintiffs correctly assert that Congress has mandated implementation of the public
participation provisions by regulation, leaving no discretion to the agency.
Congress has addressed this precise question. Both sections 309(e) and 202(f) of
FLPMA use the imperative “shall” and specify that their public participation
opportunities will be established “by regulation.” If the intent of Congress is clear,
that is the end of the matter; for the court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress.”
Defendants respond to these undeniable facts by suggesting that plaintiffs’
insistence on the protection provided by regulations “trivialize[s] Section 309(e) of
FLPMA since public participation procedures are spelled out in an agency
handbook, and the handbook cannot be changed such as to terminate public
participation without violating the Federal Advisory Committee Act. Whether or
not the stability of the current public participation rules is adequately guaranteed
without additional regulations is a policy question. Congress left the Secretary no
discretion in how to provide that guarantee: notice and comment rulemaking.
Consequently plaintiffs’ Motion for Summary Judgment must be granted.
Jamison, 815 F. Supp. at 468-69 (emphasis added) (internal quotation marks and citation
omitted).7

7

Federal Defendants question Jamison’s import here, arguing that, in Jamison, “the
Department of the Interior, at the time of the suit, had not adopted regulations regarding public
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Consistent with Jamison, IM 2018-034 did not adhere to FLPMA’s requirement
concerning notice and comment rulemaking.8 IM 2018-034 is procedurally invalid.
3.

IM 2018-034 Improperly Constrains Public Participation in BLM Oil and Gas
Leasing Decisions

It is well-settled that public involvement in oil and gas leasing is required under FLPMA
and NEPA. See Kraayenbrink, 2006 WL 2348080 at *7 (FLPMA’s and NEPA’s “statutory
language values public input on long-range issues (‘preparation of plans and programs’) as well
as on day-to-day issues (‘the management of’ and ‘execution of’ those long-range plans).”). The
question here is whether IM 2018-034 sufficiently allows for such public involvement. The
answer must be a complete “yes.” Here, the answer is “not quite.”
FLPMA and NEPA parallel each other in their emphasis upon public participation, and
their statutory framework reads largely in unison on such a requirement. For example:


“In exercising his authorities under this Act, the Secretary, by regulation, shall
establish procedures, including public hearings where appropriate, to give . . .
the public adequate notice and an opportunity to comment upon the formulation
of standards and criteria for, and to participate in, the preparation and
execution of plans and programs for, and the management of, the public lands.”
43 U.S.C. § 1739(e) (emphasis added).

participation in the coal leasing process.” Fed. Defs.’ Opp. to Mot. for PI 26, n. 10. But, as
WWP notes, BLM has similarly “[not] adopted comprehensive regulations regarding public
participation in the oil and gas leasing process like those at issue in Jamison” (beyond the
Department of Interior’s adoption of “general NEPA regulations”). WWP’s Reply ISO Mot. for
PI 14. Federal Defendants offer no authority for equating NEPA’s environmental review process
to FLPMA Section 309(e).
8

It is not necessary for the Court to rule upon whether IM 2018-034 violates the notice
and comment procedures required under CEQ’s NEPA regulations. See 40 C.F.R. §§ 1507.3(a),
1506.6(a). WWP’s argument that there is such a violation overlaps with WWP’s FLPMA
argument vis à vis WWP’s Fifth Claim for Relief. See Compl. at ¶¶ 319-325; see also
Kraayenbrink, 2006 WL 2348080 at *7 ("While the analysis of WWP’s chance of success has
proceeded to this point under NEPA, the same analysis can be made under [FLPMA] . Public
input has the same elevated role in FLPMA that it has under NEPA. FLPMA requires BLM to
give the “the public adequate notice and an opportunity to comment upon the formulation of
standards and criteria for, and to participate in, the preparation and execution of plans and
programs for, and the management of, the public lands.”) (quoting 43 U.S.C. § 1739(e)).
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“The Secretary shall allow an opportunity for public involvement and by
regulation shall establish procedures, including public hearings where
appropriate, to give . . . the public adequate notice and opportunity to comment
upon and participate in the formulation of plans and programs relating to the
management of the public lands.” 43 U.S.C. § 1712(h) (emphasis added).



“The term ‘public involvement’ means the opportunity for participation by
affected citizens in rulemaking, decision-making, and planning with respect to
the public lands, including public meetings or hearings held at locations near
the affected lands, or advisory mechanisms, or such other procedures as may be
necessary to provide public comment in a particular instance.” 43 U.S.C.
§ 1702(d) (emphasis added).



“Federal agencies shall to the fullest extent possible . . . [i]mplement procedures
to make the NEPA process more useful to decision-makers and the public” and
“[e]ncourage and facilitate public involvement in decisions which affect the
quality of the human environment.” 40 C.F.R. § 1500.2(a),(d) (emphasis
added).



“NEPA procedures must insure that environmental information is available to
public officials and citizens before decisions are made and before actions are
taken. The information must be of high quality. Accurate scientific analysis,
expert agency comments, and public scrutiny are essential to implementing
NEPA. . . .” 40 C.F.R. § 1500.1(b) (emphasis added).



“In determining whether to prepare an environmental impact statement the
Federal agency shall . . . [if the proposed action is not covered by paragraph (a)
of this section], prepare an environmental assessment. The agency shall involve
environmental agencies, applicants, and the public, to the extent practicable,
in preparing assessments required by § 1508.9(a)(1).” 40 C.F.R. 1501.4(b)
(emphasis added).



“Agencies shall [m]ake diligent efforts to involve the public in preparing and
implementing their NEPA procedures [and] solicit appropriate information
from the public.” 40 C.F.R. § 1506.6(a),(d) (emphasis added).

On a very fundamental level, it strains common sense to see how these requirements are
fulfilled when just comparing IM 2018-034 to IM 2010-117. That is, how can it be said that IM
2018-034 provides the required public participation “to the fullest extent possible” and “to the
extent practicable,” when it is dramatically more restrictive (at least on the issue of public
participation) than the previously-established IM (IM 2010-117) it only recently replaced?
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Further, and more obviously, IM 2018-034 eliminates the prior requirement contained in
IM 2010-117 that BLM “[s]tate and field offices will provide for public participation as part of
the review of parcels identified for potential leasing through the NEPA compliance
documentation process,” swapping in its place the more discretionary “may provide for public
participation during the NEPA process . . . .” . Compare IM 2010-117 § III.C.7, with IM 2018034 § III.B.5 (emphasis added). Discretionary public participation opportunities are not
consistent with FLPMA and NEPA. See W. Watersheds Project v. Kraayenbrink, 538 F. Supp.
2d 1302, 1316 (D. Idaho 2008) (“Congress, in FLPMA, did not give the BLM any discretion to
cut the public out of these management and execution issues. Yet the BLM seeks to grant itself
that forbidden discretion in its regulatory revisions. Accordingly . . . WWP has met its ‘heavy’
burden of proving that those revisions limiting public input constitute a facial violation of
FLPMA.”);9 contra Fed. Defs.’ Opp. to Mot. for PI 27 (“Plaintiffs cannot show that the
procedure in [IM 2018-034] is facially invalid because, under the IM, BLM will provide for
public participation when it deems such participation to be appropriate.”).

9

In Kraayenbrink, the agency removed certain organizations from a list of “interested
publics” who were to receive notice of issues concerning grazing allotments. The agency also
eliminated public involvement from a variety of actions involving grazing, including
“adjustments to allotment boundaries,” “changes in active use,” “emergency allotment closures,”
and the “issuance or renewal of individual permits or leases.” Kraayenbrink, 538 F. Supp. 2d at
1309. Federal Defendants argue that, “unlike those regulations, the procedures adopted in IM
2018-034 do not exclude particular groups from decision-making and do not preclude public
involvement in particular actions.” Fed. Defs.’ Opp. to Mot. for PI 28, n.12. The Court
disagrees. See infra (discussing situations where IM 2018-034 no longer expressly allows for
30-day public review and comment periods). Separately, the Ninth Circuit’s later remand to the
district court for consideration of the plaintiffs’ FLPMA claim under the Chevron framework is
not immediately concerning here. See W. Watersheds Project v. Kraayenbrink, 632 F.3d 472,
499-500 (9th Cir. 2011)). IM 2018-034 was not issued through notice and comment procedures.
See U.S. v. Mead Corp., 533 U.S. 218, 230 (2001) (“It is fair to assume generally that congress
contemplates administrative action with the effect of law when it provides for a relatively formal
administrative procedure tending to foster the fairness and deliberation that should underlie a
pronouncement of such force. . . . . [T]he overwhelming number of our cases applying Chevron
deference have reviewed the fruits of notice-and-comment rulemaking or formal adjudication.”).
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This concern is heightened because IM 2018-034 also departs from IM 2010-117 by
declaring that public comment is not required in lease sales in which the agency issues a
Determination of NEPA Adequacy (“DNA”),10 and makes no provision for public comment on
lease sales which have received an EA. Compare IM 2010-117 § III.E (allowing 30-day review
and comment period, respectively), with IM 2018-034 § III.D (“If the BLM concludes that a
DNA will adequately document that existing NEPA analysis is sufficient to support the proposed
action and the action is consistent with the RMP, no further public comment period is required
for the DNA,” while silent on matter of EA). In turn, for a subset of lease sales, IM 2018-034
relegates any sort of contemporaneous public input to the much later-in-time (and, WWP would
contend, the “too late in time”) adversarial protest (with its 10-day deadline, rather than IM
2010-117’s previous 30-day deadline) and appeals process, neutralizing and diminishing the
substantive and practical value of such input. See, e.g., Kraayenbrink, 538 F. Supp. 2d at 1309,
1314, 1316 (holding that BLM violated FLPMA and NEPA, in part, by “cut[ting] the interested
public] out of the discussions between the BLM and the ranchers at the formation stage of
decisions,” even though public still had opportunity to protest and appeal grazing decisions,
stating further: “[A] proposed decision carries with it an inevitable momentum favoring that
result, an effect NEPA seeks to avoid by ‘ensur[ing] that federal agencies are informed of
environmental consequences before making decisions . . . .’” ) (quoting Citizens for Better
Forestry, 341 F.3d at 970) (first emphasis added, second emphasis in original); see also 68 Fed.
Reg. 33794-01, *33796 (June 5, 2003) (available at 2003 WL 21280722) (“The appeal process is
not part of the public participation required by Section 309(e) of FLPMA.”).

10

According to Federal Defendants, “[i]n some instances, BLM may rely on an existing
NEPA document to satisfy its obligations under NEPA. In such instances, BLM will prepare a
[DNA] to confirm that the environmental impacts of an action have already been analyzed in a
prior NEPA document.” Fed. Defs.’ Opp. to Mot. for PI 5 (internal citations omitted).
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The Ninth Circuit has ruled that federal agencies “must provide the public with sufficient
environmental information, considered in the totality of circumstances, to permit members of the
public to weigh in with their views and thus inform the agency decision-making process.”
Bering Strait Citizens for Responsible Res. Dev. v. U.S. Army Corps of Eng’rs, 524 F.3d 938,
953 (9th Cir. 2008). Despite this requirement, IM 2018-034 jettisoned prior processes, practices,
and norms in favor of changes that emphasized economic maximization11 to the detriment if not
outright exclusion of pre-decisional opportunities for the public to contribute to the decisionmaking process affecting the management of public lands.12 That choice was problematic when
considering the Congressional directives for public involvement contained in FLPMA and NEPA

11

Within its November 1, 2017 “Final Report: Review of the Department of Interior
Actions That Potentially Burden Domestic Energy,” the Department of Interior commented that,
“[f]or too long, America has been held back by burdensome regulations on our energy industry,”
requiring the “[e]liminat[ion of] harmful regulations and unnecessary policies.” 82 Fed. Reg.
50532-01, *50533, 50535 (November 1, 2017) (available at 2017 WL 4918980). As to IM 2010117 specifically, the Report indicated that it “will be replaced with revised guidance for the
purpose of establishing greater efficiencies in the oil and gas leasing process” because IM 2010117 “resulted in longer time frames in analyzing and responding to protests and appeals, as well
as longer lead times for BLM to clear and make available parcels for oil and gas lease sales.” Id.
at *50536. There is no mention of “public participation” in the Report.
12

Federal Defendants understandably point out situations in which public participation
existed with respect to upcoming lease sales. See Fed. Defs.’ Opp. to Mot. for PI 27 (“In fact,
for most of the upcoming September lease sales, BLM has provided for public participation in
some form, either through comments on a draft EA or scoping comments.”) (emphasis added)
(citing Wells Decl. ¶ 3); see also Def.-Interv. WEA’s Sur-Reply to Mot. for PI 4-7 (Dkt. 65-1)
(“Importantly, Plaintiffs’ supplementary declarations also ignore the fact that Plaintiffs were
provided significant advance notice of the lease sales they seek to enjoin, and that Plaintiffs
provided BLM with public comments on the lease sales . . . . Even more detrimental to
Plaintiffs’ allegations that the third and fourth quarter lease sales should be enjoined because IM
2018-034 prevents adequate notice and comment process is the fact that the NEPA process
worked.”). Even if true, these arguments ignore the flaws inherent in IM 2018-034 that do not
dissolve away based upon what a federal agency has (or has not) done as to particular lease sales.
But see infra (discussing harm and hardships).
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and the apparent shortcomings of IM 2018-034 in allowing for public participation in BLM oil
and gas leasing decisions.13
There is, to be sure, room for differing viewpoints about how federal lands are to be
managed, and how the resources of federal lands are to be used. Conflicts are not unusual over
decisions made by federal agencies, such as BLM, who have the responsibility to make those
decisions and there is a well-understood zone of discretion in the law that is given to agencies in
the consideration, making, and implementation of such decisions. As referenced earlier in this
Memorandum Decision and Order, that discretion is hard-baked into the APA. See supra (citing
5 U.S.C. § 706(2)(A), (C), (D); River Runners for Wilderness, 593 F.3d at 1067).
But in this case, the record contains significant evidence indicating that BLM made an
intentional decision to limit the opportunity for (and even in some circumstances to preclude
entirely) any contemporaneous public involvement in decisions concerning whether to grant oil
and gas leases on federal lands. BLM has discretion in those spaces, so long as the decisions
made meet the requirements of the law – specifically, here, FLPMA and NEPA. The evidence
illustrates that the intended result of the at-issue decisions was to dramatically reduce and even
eliminate public participation in the future decision-making process. Doing so certainly serves to
meet the stated “purpose” of IM 2018-034 – that is, reducing or precluding public participation
will “streamline the leasing process to alleviate unnecessary impediments and burdens, to
expedite the offering of lands for lease . . . .” IM 2018-034, “Purpose” p. 1. Yet, the route
chosen by BLM to reach that destination is problematic because the public involvement
requirements of FLPMA and NEPA cannot be set aside in the name of expediting oil and gas

13

The Court has given careful consideration to Federal Defendants’ contention that IM
2018-034 is consistent with BLM’s regulations. See Fed. Defs.’ Opp. to Mot. for PI 25-26. But
even if true, the regulations contain a floor, not a cap. FLPMA and NEPA variously require
public participation “to the fullest extent possible” and “to the extent practicable.” See supra.
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lease sales. The benefits of public involvement and the mechanism by which public involvement
is obtained are not “unnecessary impediments and burdens.”
In summary, IM 2018-034 is subject to judicial scrutiny under the APA as a reviewable
agency action. And, where IM 2018-034 appears to be both procedurally and substantively
invalid under FLPMA and NEPA, the APA is likewise implicated. The Court’s findings on
these points (as preliminary as they may be) are the product of applying the law to IM 2018034’s blueprint – which, when done, reveals that WWP has a reasonable likelihood of prevailing
on its related FLPMA, NEPA, and APA claims. To be clear, this conclusion is grounded in the
requirements of the statutes – the Court is not substituting its judgment in place of BLM’s; nor,
obviously, is the Court blindly rubber-stamping BLM’s decisions.
C.

WWP Is Likely to Suffer Irreparable Harm
Pointing to BLM’s ongoing use of IM 2018-034 – with its shortened (or no) public

comment and protest periods – WWP argues that it and the public will be irreparably harmed in
three ways: (1) the environmental or aesthetic harms to public lands threatened by oil and gas
leases; (2) the bureaucratic commitment to continued oil and gas leasing projects without
unbiased examinations of their environmental impacts; and (3) the inability to fully and
effectively contribute to whatever public participation process may take place due to IM 2018034’s significantly-compressed deadlines. See WWP’s Mem. ISO Mot. for PI 30-35. The Court
generally agrees.
IM 2018-034 limits WWP’s ability to participate in the oil and gas leasing process, likely
causing WWP (and groups like WWP) irreparable harm in the absence of an injunction. See,
e.g., Kraayenbrink, 2006 WL 2348080 at * 8 (“The public input of groups like WWP will be
limited . . . and irreparable harm could result from the BLM making decisions without the full
public input mandated by NEPA.”). In not being allowed to participate at the leasing decision
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stage, or in having to hurriedly clamber to do so because of IM 2018-034’s changes because of
the limited time frame and other constraints upon public participation, oil and gas leases have
been (and will be) issued without the full benefit of public input. The activities associated with
these leases and the rights granted to the lease holders can unquestionably significantly affect the
quality of the human/natural environment. See Pls.’ Mem. ISO Mot. for PI 31 31 (leases that do
not include “no surface occupancy” restrictions allow oil and gas companies to “construct and
maintain access roads, wells, drill pads, pipelines, and other infrastructure” which “irreparably
harm public lands . . . by marring pristine landscapes, destroying fragile ecosystems, disturbing
or displacing fish and wildlife populations, and eliminating recreation opportunities.”); see also
supra (quoting WWP members’ declarations).
There is traction to WWP’s argument that, even though a lease sale and subsequent lease
issuance may not automatically authorize any on-the-ground disturbance (see Fed. Defs.’ Opp. to
Mot. for PI 34-35), the decision by BLM to commit to a particular outcome before completing a
full NEPA analysis may foreclose or diminish the prospect for an open-minded examination of
alternatives down the road. See WWP’s Mem. ISO Mot. for PI 32-34; see also WWP’s Reply
ISO Mot. for PI, 21 (“The further the agency advances toward an outcome, the harder it will be
to convince the agency to change direction. In the NEPA context, that risk is not purely
procedural but rather grounded in the environmental harm caused by an outcome chosen through
inadequate deliberation.”) (emphasis in original). Federal courts elsewhere have held, sensibly
in this Court’s view, that “bureaucratic momentum” can support an argument of irreparable harm
in circumstances similar to the instant record. For example, in Sierra Club v. Marsh, 872 F.2d
497 (1st Cir. 1989),14 Judge (later Justice) Breyer concluded:

14

Sierra Club clarified Commonwealth of Mass. v. Watt, 716 F.2d 946 (1st Cir. 1983)
(also authored by, then, Judge Breyer), and considered whether the Supreme Court, in Amoco
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[T]he harm at stake is a harm to the environment, but the harm consists of the added
risk to the environment that takes place when governmental decision-makers make
up their minds without having before them an analysis (with prior public comment)
of the likely effects of their decision upon the environment. NEPA’s object is to
minimize that risk, the risk of uninformed choice, a risk that arises in part from the
practical fact that bureaucratic decision-makers (when the law permits) are less
likely to tear down a nearly completed project than a barely started project. . . . .
....
A district court, when considering a request for a preliminary injunction, must
realize the important fact of administrative life . . . : as time goes on, it will become
ever more difficult to undo an improper decision (a decision that, in the presence
of adequate environmental information, might have come out differently). The
relevant agencies and the relevant interest groups . . . may become ever more
committed to the action initially chosen. They may become ever more reluctant to
spend the ever greater amounts of time, energy and money that would be needed to
undo the earlier action and to embark upon a new and different course of action.
Given the realities, the farther along the initially chosen path the agency has trod,
the more likely it becomes that any later effort to bring about a new choice . . . will
prove an exercise in futility.
....
To repeat, the harm at stake in a NEPA violation is a harm to the environment, not
merely to a legalistic “procedure,” nor, for that matter, merely to psychological
well-being. The way that harm arises may well have to do with the psychology of
decision-makers, and perhaps a more deeply rooted human psychological instinct
not to tear down projects once they are built. But the risk implied by a violation of
NEPA is that real environmental harm will occur through inadequate foresight and
deliberation. the difficulty of stopping a bureaucratic steam roller, once stared,
seems to us . . . a perfectly proper factor for a district court to take into account in
assessing that risk, on a motion for a preliminary injunction.
Id. at 500, 503-04 (emphasis in original) (internal citations omitted); see also N. Cheyenne Tribe
v. Hodel, 851 F.2d 1152, 1158 (9th Cir. 1988) (“Bureaucratic rationalization and bureaucratic
momentum are real dangers, to be anticipated and avoided by the Secretary.”); Nat. Res. Def.
Council v. Houston, 146 F.3d 1118, 1129 (9th Cir. 1998) (“Here, if the Biological Opinion had

Prod. Co. v. Village of Gambell, 480 U.S. U.S. 531 (1987) overruled Watt’s holding that, “if any
such decision is made without the information that NEPA seeks to put before the decisionmaker, the harm that NEPA seeks to prevent occurs.” Sierra Club, 872 F.2d at 497-98. Sierra
Club confirmed that Village of Gambell did not overturn Watt. See id. at 498.
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been rendered before the contracts were executed, the [United States Fish and Wildlife Service]
would have had more flexibility to make, and the Bureau [of Reclamation] to implement,
suggested modifications to the proposed contracts. . . . . The failure to respect the process
mandated by law cannot be corrected with post-hoc assessments of a done deal.”); Nat’l Wildlife
Fed. v. Nat’l Marine Fisheries Serv., 2017 WL 1829588, *12 (D. Or. 2017) (“The Court is
persuaded by the reasoning in Sierra Club . . ., which discusses what is sometimes described as
the ’bureaucratic steamroller’ or ‘bureaucratic momentum’ theory . . . .) (citing other district
courts in Ninth Circuit finding same theory persuasive); Montana Wilderness Ass’n v. Fry, 408
F. Supp. 2d 1032, 1038 (D. Mont. 2006) (“This case raises a concern over BLM’s ability to
fulfill its procedural obligations without favoring a predetermined outcome. Mr. Ott’s testimony
leaves the strong impression that he is motivated by an executive policy to maximize energy
development. The wheels are in motion.”) (citing N. Cheyenne Tribe, 851 F.2d at 1157); Idaho
ex. rel. Kempthorne v. U.S. Forest Serv., 142 F. Supp. 2d 1248, 1264 (D. Idaho 2001) (“The
Court finds . . . there is merit in the wisdom of the First Circuit Court of Appeals analysis that the
purpose of NEPA ‘is to required consideration of environmental factors before project
momentum is irresistible, before options are closed, and before agency commitments are set in
concrete.’”) (quoting Watt, 716 F.2d at 953); Friends of the Earth v. Hall, 693 F. Supp. 904, 913
(W.D. Wash. 1988) (“[T]he risk of bias resulting from the commitment of resources prior to a
required thorough environmental review is the type of irreparable harm that results from a NEPA
violation.”) (citing Watt, 716 F.2d at 952-53).
The Court sees good reason to follow the lead of these other courts and concludes that
an incomplete observance of environmental laws and procedure (through abbreviated NEPA
reviews and less complete public comments or none at all), aided by agency inertia, combine to
create irreparable harm. The Court is aware that WWP has made its views known (at least to
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some degree) in various of the upcoming (or recently completed) oil and gas lease sales. See,
e.g., Wells Decl. ¶ 3 (table identifying September and December oil and gas lease sales along
with comment schedules and fact of comments made); Ex. 1 to Stellberg Decl. (same); see also
Def.-Interv. WEA’s Sur-Reply to Mot. for PI 6-7 (“Plaintiffs request for injunctive relief for the
September oil and gas lease sales is moot. Plaintiffs submitted detailed comments for the High
Plains District EA and the Second WY EA during the comment periods. . . . . Simply put,
Plaintiffs’ claim of injury due to an allegedly compressed comment period simply does not hold
up to the facts of this case.”). However, the fact of such comments, without more, does not mean
that WWP has meaningfully contributed, or as meaningfully as it could contribute in a different
public participation framework, to the leasing decision process given the framework contained in
IM 2018-034. The Court is satisfied that, on this record, WWP is likely to suffer irreparable
harm in the absence of an injunction.
D.

The Balance of Hardships Alongside the Public Interest Favors an Injunction for
the Fourth Quarter Oil and Gas Lease Sales, But Not for the Third Quarter Oil and
Gas Lease Sales15
Where environmental injury is established, the Court must still engage in the traditional

balancing of harms test before entering an injunction, which includes a consideration of the
economic injuries that will result from imposition of an injunction. See Idaho Conserv. League
v. Atlanta Gold Corp., 879 F. Supp. 2d 1148, 1160-61 (D. Idaho 2012) (citing Lands Council v.
McNair, 537 F.3d 981 (9th Cir. 2008)). Even so, if irreparable environmental harm is likely, “the
balance of harms will usually favor the issuance of an injunction to protect the environment.”
Village of Gambell, 480 U.S. 531, 545.

15

“When the government is a party, [the balance of hardships and public interest factors]
merge.” Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014).
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WWP contends that it has attempted to carefully style its requested injunctive relief, in
that WWP seeks to prohibit Federal Defendants from implementing four provisions of IM 2018034 in relation to third and fourth quarter (September and December) 2018 oil and gas lease sales
and beyond; and to require, instead, that BLM follow provisions in IM 2010-117 which deal with
the same subjects. See supra. WWP contends that it “do[es] not seek to halt any lease sale or
reverse any lease upon this injunction motion.” WWP’s Reply ISO Mot. for PI, 1.
Notwithstanding whatever description WWP assigned to the request, the Court concludes that
WWP’s Motion essentially requests that, moving forward, Federal Defendants be required to
comply with IM 2010-117 and not IM 2018-034.
The record indicates that the majority of (if not all) third quarter 2018 lease sales are
either completed or in their final stages. See Fed. Defs.’ Opp. to Mot. for PI 39 (as of August 10,
2018: “Plaintiffs ignore the fact that for most of the upcoming lease sales in September, the
NEPA process has already occurred, and the protest period is already underway.”) (citing Wells
Decl. ¶ 3 (identifying “sale dates” of September 5-6, 11, 18-20, 2018); see also Ex. 1 to Stellberg
Decl. (same). This is significant because, given the timing of the litigation notwithstanding its
expedited handling, WWP’s requested relief arguably seeks to unwind completed or nearlycompleted sales. Regardless of whether WWP seeks – directly or indirectly – such relief as to
completed or nearly-completed sales, imposing such requirements on BLM as to such sales at
this point in time would upend the time, effort, and expense expended by Federal Defendants and
other involved parties in preparing for the third quarter lease sales. See Wells Decl. ¶¶ 4-8
(discussing BLM resources devoted to preparing for September lease sales, noting that
“[d]elaying the September lease sales would cause business uncertainty and disrupt those
planning and protest efforts, and result in a waste of the associated private resources” and require
BLM “to post amendments to their notices of competitive lease sales and issue press releases to
MEMORANDUM DECISION AND ORDER AND PRELIMINARY INJUNCTION - 47

Case 1:18-cv-00187-REB Document 74 Filed 09/21/18 Page 48 of 57

inform the public of the postponements and announce the new comment and protest periods.”);
see also Def.-Interv. Wyoming’s Opp. to Mot. for PI 8-11 (Dkt. 50) (discussing Wyoming’s and
its citizens “substantial socioeconomic benefits from federal oil and gas leasing);16 Def.-Interv.
WEA’s Opp. to Mot. for PI 6-8 (discussing members’ extensive efforts and “due diligence costs”
to date and “significant harm” in even “slight delay” in lease issuance and anticipated revenues).
As previously described, WWP has participated in some number of the public comment
periods leading up to the September lease sales. WWP will have opportunity to protest leases
that have been or are soon to be issued. All in all, and on the current record, the Court concludes
that the balance of hardships and the public interest do not support a preliminary injunction
affecting the further denouement of the third quarter oil and gas lease sales.
However, the equation changes when applied to the fourth quarter oil and gas lease sales,
and subsequent sales. The Federal Defendants and some entities represented by the Intervenor
Defendants may well be working on or have completed work connected to such sales. See Wells
Decl. ¶¶ 4, 7, 8. Even so, such sales are sufficiently in the future that the importance of the
hardships faced by WWP and others, who would involve themselves in the public participation
process concerning upcoming sales along with the overall public interest, outweigh the interests
of the Defendants. 17 Further, the provisions of IM 2010-117 are not new, and therefore are

16

Though properly considered in deciding what best serves the public interest,
Wyoming’s tax/royalty revenue would not be eliminated if immediate future sales are conducted
under some of the prior IM 2010-117 procedures. Such revenues are inchoate unless and until
leases are issued and production obtained.
17

Weighing the nature of WWP’s alleged organizational hardship is an imprecise task.
WWP has submitted declarations stating that the changes in the oil and gas leasing process has
disrupted the organization’s usual work patterns, has caused difficulty in being able to meet the
workload that has been created (in scope and in quality), and requires that some staff people
work long hours and take time away from other responsibilities. Such difficulties may arise from
a shortage of qualified personnel, or a lack of resources to hire additional staff people, or an
internal decision about allocation of the organization’s resources. But the hardships described in
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already well-known to BLM and to those who are interested in obtaining future oil and gas
leases. IM 2010-117 served as the procedural framework for BLM oil and gas leases for nearly
ten years before IM 2018-034 was implemented. In this light, the suggested benefits of
proceeding with the fourth quarter oil and gas lease sales using IM 2018-034 are outweighed by
the benefit of returning a fuller opportunity for public participation, consistent with IM 2010117. Hence, the Court will enter a preliminary injunction applicable to the prospective fourth
quarter 2018 (and subsequent) oil and gas lease sales, consistent with the terms identified herein.
See infra.
E.

The Preliminary Injunction Will Be Geographically Limited
Though an extraordinary remedy, a preliminary injunction is proper in this instance.

Still, its scope must be narrowly and specifically tailored to fit the dispute that gives rise to its
issuance, and not more. See Stormans, Inc. v. Selecky, 586 F.3d 1109, 1140 (9th Cir. 2009)
(“‘Injunctive relief . . . must be tailored to remedy the specific harm alleged.’ ‘An overbroad
injunction is an abuse of discretion.’”) (quoting Lamb-Weston v. McCain Foods, Ltd., 941 F.2d
970, 974 (9th Cir. 1991)).
This case is tied to oil and gas leases that affect greater sage-grouse habitats. 18 WWP
goes to great lengths to document the history surrounding the 2015 Sage-Grouse Plan

this record do not necessarily go away with IM 2010-117. Nor is the fact of having too much
work to do in a short amount of time a hardship that is, for some reason, weightier than similar
challenges faced by other litigants in the lawsuits that WWP brings. Perhaps WWP could hire
more people or prioritize resources in a different manner. Those are the choices of the
organization, not a place for supposition or imposition by the Court. Ultimately, however, such
issues do not preclude entry of injunctive relief, given the full extent and nature of the irreparable
harm involved here. See supra.
18

WWP filed a “suggestion” at the outset of this case, requesting that case be reassigned
sua sponte to U.S. District Judge B. Lynn Winmill because of similar issues in two other sagegrouse-related cases Judge Winmill is presiding over. See Not. of Related Cases, 2-4 (Dkt 3)
(“The present case and these two related cases all involve legal challenges over the conservation
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Amendments which identified priority sage-grouse habitats and imposed management
restrictions intended to protect sage-grouse from adverse impacts of oil and gas leasing
development. See, e.g., Compl. at ¶¶ 1-14, 30-66, 73-114. Indeed, the threshold point on which
WWP justifies this lawsuit depends upon that overlay and the connections within pertaining to
sage-grouse habitat. See supra (generally discussing Court’s 9/4/18 Memorandum Decision and
Order denying Federal Defendants’ Motion to Sever and Transfer). Implementing a nationwide
injunction to all oil and gas lease sales throughout the United States, without regard to whether
such lease sales implicate sage-grouse habitat, is not justified. Hence, the preliminary injunction
applies to oil and gas lease sales contained in whole or in part within the Sage-Grouse Plan
Amendments’ recognized “Planning Area Boundaries” encompassing “Greater Sage-Grouse
Habitat Management Areas,” as indicated in the following BLM map:
///
///
///
///
///
///
///
///

of greater sage-grouse on public lands administered by [BLM] . . . . Judge Winmill also has
substantial experience and knowledge regarding greater sage-grouse science, public lands
management, and conservation needs from other prior litigation, as referenced in the Complaint
herein (¶ 25). . . . . That knowledge and experience is useful and directly relevant to the
adjudication of the claims presented in this case, including because this case presents Second and
Third Claims for Relief (Complaint ¶¶ 285-307) which allege that BLM is violating FLPMA,
NEPA, and the APA in not applying the best available science in approving the oil and gas
leasing and development decisions challenged in this case.”).
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Id., ¶ 53 (attaching BLM’s Rocky Mountain ROD, p. 1-13; see also BLM’s Great Basin ROD, p.
1-13). The preliminary injunction does not apply to gas and lease sales that are outside such
boundaries.
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F.

A Bond is Justified
Rule 65(c) states that a preliminary injunction may issue “only if the movant gives

security in an amount that the court considers proper to pay the costs and damages sustained by
any party found to have been wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(c).
Plaintiffs argue that, as “non-profit environmental groups seeking to advance the public interest
in this litigation[,] . . . the Court should waive the bond requirement, or impose a nominal bond
of $100 under the public interest exception to [Rule] 65(c).” WWP’s Mem. ISO Mot. for PI 37
(citing Barahona-Gomez v. Reno, 167 F.3d 1228, 1237 (9th Cir. 1999) (upholding nominal bond
where there was public interest underlying the litigation, cost to government would be minimal,
and class advancing public interest had unremarkable financial means)).19
The decision as to whether to require security, and how much, is a discretionary task.
See Johnson v. Couturier, 572 F.3d 1067, 1086 (9th Cir. 2009) (“‘Rule 65(c) invests the district
court with discretion as to the amount of security required, if any.’”) (quoting Jorgensen v.
Cassiday, 320 F.3d 906, 919 (9th Cir. 2003)); Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113,
1126 (9th Cir. 2005) (“‘The district court has discretion to dispense with the security requirement,
or to request mere nominal security, where requiring security would effectively deny access to
judicial review.’”) (quoting Cal. ex rel. Van De Kamp v. Tahoe Reg’l Planning Agency, 766 F.2d
1319, 1325 (9th Cir. 1985)). And, the nature of the involved “public interest” is contested, with
Federal Defendants and Defendant-Intervenors contending that they are the ones advancing the

19

Aside from noting the “several months preparing for the many lease sales” and the
related time and effort involved with “postpon[ing] the lease sales and redo[ing] the NEPA
public comment processes and protest periods for several different lease sales,” Federal
Defendants do not tender any substantive evidence on the issue, nor do they specifically respond
to WWP’s argument that Rule 65(c)’s security requirement be waived. The DefendantIntervenors similarly focus upon the time, effort and expense expended by those who would bid
upon such leases, if offered, and upon the revenues lost to the state and federal government and
the affected states. See supra.
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public interest. The Court is satisfied, for present purposes, that WWP has the better of the
argument as to who is best serving the public interest in ensuring the benefit of public
involvement in BLM’s oil and gas leasing program. But that is not dispositive of the issue.
There is a line of cases, not referenced by any of the parties, that hints at a so-called
“NEPA exemption” to the bond requirement. See Earth Island Inst. v. U.S. Forest Serv., 2006
WL 3359192, *1 (E.D. Cal. 2006) (“Although the language employed by Rule 65(c) is
mandatory in nature, it has long been the rule that plaintiffs who seek preliminary injunctive
relief in actions to enforce [NEPA] are excused from the general rigor of the rule’s security
requirement.”) (citing Friends of the Earth, Inc. v. Brinegar, 518 F.2d 322, 323 (9th Cir. 1975);
Van De Kamp, 766 F.2d at 1325-26). Thus, the theory goes, NEPA actions serve the public
interest and, therefore, the plaintiffs who pursue these claims should not be required to post a
bond. But these cases largely presume that such plaintiffs are often public interest groups
possessing few resources; and that requiring bonds from them would relatedly discourage or
preclude meaningful judicial review. See id.
In the instant case, neither WWP nor CBD has provided information concerning its
financial condition even though, as non-profit corporations, federal law requires that their
recently filed Form 990 returns be available for public inspection. Hence, their financial status is
not clear from the record, and the contention that they are non-profit environmental groups is not
a basis to conclude that they possess insufficient resources to post a bond when seeking
injunctive relief.
Although this nettlesome issue is sometimes glossed over, it was touched upon in the
Earth Island decision. There, the intervenor defendants pointed out that the plaintiffs’ (also nonprofit environmental groups) 2004 published tax returns show total year-end assets of $5.99
million for Earth Island Institute and $2.35 million for the Center for Biological Diversity (also a
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Plaintiff in this case) and argued that the plaintiffs “‘should be able to afford a sizeable bond’
without potentially thwarting the viability of environmental citizen actions.” See Earth Island,
2006 WL 3359192 at *2 (citation omitted). The court, however, required a $1,000 bond,
indicating that the plaintiffs had “proffered evidence that an increased bond would severely
impact their ability to pursue environmental litigation through this case and others.” Id.; see also
id. at *2-3 (discussing declarations addressing impact of substantial bond and how assets
reflected on tax returns are not indicative of discretionary funds available to pay “dramatically
increased bond amount”); compare with Save Our Sonoran, 408 F.3d at 1126 (upholding
$50,000 bond where plaintiff had opportunity at bond hearing to show that “imposition of
anything other than a nominal bond would constitute an undue hardship,” but plaintiff “did not
tender such evidence at the hearing”). Plaintiffs offer up no such evidence here.
There is, in addition to those uncertain details, the further uncertainty of what “costs and
damages” will be “sustained” by BLM if, after the case is fully considered on the merits, it is
found that BLM was wrongfully enjoined or restrained. That is the touchstone of Rule 65(c).
BLM has contended that there will be need for, in effect, some backtracking in developing and
posting updated sales schedules as well as the need to publish press releases to inform the public
of the extensions of the comment/protest periods. See Wells Decl. ¶¶ 7-8. There perhaps would
be some overlap of personnel effort from what has been done to what needs to be done, and
perhaps some additional hard costs, but in an electronic communication age any such hard costs
would be minimal. The time and effort of employees in doing that rewind would also be
minimal, as the details of the changes are limited and the revised process by which the potential
sales will be considered and implemented is already a path on the agency’s floorboards. Further,
as to the effort already expended on such potential sales by persons or entities connected to the
Defendant-Intervenors, there is no reason to believe that any of that effort and expense will go to
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waste. If the circumstances after a greater opportunity for public involvement support a sale,
then the sale will occur. If the circumstances after a greater opportunity for public involvement
do not support a sale, or result in BLM placing conditions for the sale to meet other
responsibilities of the agency in regard to protecting sage-grouse or other environmental
interests, then the purposes of FLPMA and NEPA have been met and there is little if any room
for a potential lessee, or a successful lessee, to feel aggrieved.
In consideration of the matters described above, and in the exercise of the Court’s
discretion, the Court concludes that a bond amount of $10,000.00 is sufficient in this case.20 The
injunction is effective immediately. The bond amount must be paid into the registry of the
Court, either by surety bond, or a cash deposit, no later than the end of the Court’s business day
on Friday, September 28, 2018.
V. ORDER
Based on the foregoing, IT IS HEREBY ORDERED that Plaintiffs’ Motion for
Preliminary Injunction (Dkt. No. 30) is GRANTED, in part, and DENIED, in part, as follows:
1.

Plaintiffs’ Motion for Preliminary Injunction is GRANTED and therefore a

preliminary injunction is issued, enjoining and restraining the Government Defendants and those
persons and entities described in Rule 65(d)(2), in this manner:
a.

For fourth quarter/December 2018 (and succeeding) oil and gas lease

sales, IM 2018-034, Section III.B.5 – “Public Participation” is enjoined and replaced with IM
2010-117, Section III.C.7 – “Parcel Review Timeframes.”

20

See, e.g., W. Watersheds Project v. Bureau of Land Mgmt., 2009 WL 3335365, *7 (D.
Idaho 2009) (ordering plaintiffs to post $9,000 bond pursuant to Rule 65(c)).
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b.

For fourth quarter/December 2018 (and succeeding) oil and gas lease

sales, IM 2018-034, Section III.D – “NEPA Compliance Documentation” is enjoined and
replaced with IM 2010-117, Section III.E – “NEPA Compliance Documentation.”
c.

For fourth quarter/December 2018 (and succeeding) oil and gas lease

sales, IM 2018-034, Section IV.B – “Lease Sale Parcel Protests” is enjoined and replaced with
IM 2010-117, Section III.H – “Lease Sale Parcel Protests.”
d.

The preliminary injunction applies only to oil and gas lease sales

contained in whole or in part within the Sage-Grouse Plan Amendments’ recognized “Planning
Area Boundaries” encompassing “Greater Sage-Grouse Habitat Management Areas.”
2.

Plaintiffs’ Motion for Preliminary Injunction is DENIED insofar as:
a.

IM 2018-034 applies to the third quarter/September 2018 oil and gas lease

sales; no part of IM 2010-117 will be applied to the third quarter/September 2018 oil and gas
lease sales.
b.

For fourth quarter/December 2018 (and succeeding) oil and gas lease

sales, IM 2018-034, Section III.A – “Parcel Review Timeframes” will not be enjoined and will
not be replaced with IM 2010-117, Section III.A – “Parcel Review Timeframes.”21
///
///
///
///
///

21

This assumes that IM 2010-117’s public participation provisions can be fulfilled
within IM 2018-034’s 6-month time-frame for parcel review. The record is undeveloped on this
issue and/or the Court is not clear that the such provisions conflict.
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3.

No later than the close of the Court’s business day on September 28, 2018,

Plaintiffs are required pursuant to Rule 65(c) to post $10,000.00 as security, in cash or by surety
in a form compliant with applicable federal law.

DATED: September 21, 2018
_________________________
Ronald E. Bush
Chief U.S. Magistrate Judge
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