November 5, 2018
Protest hand delivered
U.S. Bureau of Land Management
Colorado State Office
Attn. Acting State Director Gregory Shoop
2850 Youngfield St.
Lakewood, CO 80215
Re:

Protest of Colorado BLM’s December 13, 2018 Competitive Oil and Gas Lease Sale

Dear Mr. Shoop:
Pursuant to 43 C.F.R. § 3120.1-3, WildEarth Guardians, the Center for Biological
Diversity, and Waterkeeper Alliance submit the following protest of the U.S. Bureau of Land
Management’s (“BLM’s”) decision to approve a determination of NEPA adequacy (“DNA”) 1
and two environmental assessments (“EAs”)2 in support of its December 13, 2018 competitive
oil and gas lease sale. The agency is proposing to lease 81 parcels comprising 82,863.34 acres
across the state of Colorado. At issue here are the 60 parcels totaling 60,426.35 acres within the
Royal Gorge, Kremmling, Little Snake, and White River Field Offices. BLM issued an EA for
the Royal Gorge Field Office parcels (hereinafter “RGFO EA”) and a DNA for the Kremmling,
Little Snake, and White River Field Office parcels (hereinafter “DNA”).
This protest is filed on behalf of the Conservation Groups and their members. The
mailing address to which correspondence regarding this protest should be directed is as follows:
Rebecca Fischer, Climate Guardian
WildEarth Guardians
2590 Walnut Street
Denver, CO 80205
1

BLM assesses the impacts of leasing 47 parcels (55,208.94 acres) within the Kremmling, Little Snake, and White
River Field Offices through a DNA available at: https://eplanning.blm.gov/epl-frontoffice/projects/nepa/109641/160533/196302/WR_LS_KFO_DNA_Protest_December2018.pdf.
2

BLM assesses the impacts of leasing 13 parcels (5,377.62 acres) within the Royal Gorge Field Office through an
EA and FONSI, both of which are available at: https://eplanning.blm.gov/epl-frontoffice/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=109148.

The Conservation Groups protest the following lease parcels:
Lease Parcel

Acres

County

Field/District Office

COC79325

120.000

Jackson

Kremmling

COC79326

40.000

Jackson

Kremmling

COC79327

1360.000

Jackson

Kremmling

COC79330

1371.660

Routt

Little Snake

COC79331

480.000

Routt

Little Snake

COC79285

80.000

Weld

Royal Gorge

COC79286

160.000

Weld

Royal Gorge

COC79287

315.640

Weld

Royal Gorge

COC79288

320.000

Weld

Royal Gorge

COC79289

320.000

Weld

Royal Gorge

COC79290

320.000

Weld

Royal Gorge

COC79320

456.440

Weld

Royal Gorge

COC79321

80.000

Weld

Royal Gorge

COC79322

1.490

Weld

Royal Gorge

COC79323

120.000

Weld

Royal Gorge

COC79324

160.210

Weld

Royal Gorge

COC79305

960.000

Rio Blanco

White River

COC79338

977.080

Rio Blanco

White River

INTERESTS OF THE PROTESTING PARTIES
WildEarth Guardians is a nonprofit environmental advocacy organization dedicated to
protecting the wildlife, wild places, wild rivers, and health of the American West. On behalf of
our members in Colorado and across the West, Guardians has an interest in ensuring the BLM
fully protects public lands and resources as it oversees the oil and gas industry’s plans to lease
publicly-owned minerals. More specifically, Guardians has an interest in ensuring the BLM
meaningfully and genuinely takes into account the air, water, and climate implications of its oil
and gas decisions, including objectively and robustly weighing the costs and benefits of
authorizing the release of more greenhouse gas emissions known to contribute to global
warming.
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Center for Biological Diversity is a non-profit environmental organization with over
48,500 members, many of whom live and recreate in western Colorado. The Center uses
science, policy and law to advocate for the conservation and recovery of species on the brink
of extinction and the habitats they need to survive. The Center has and continues to actively
advocate for increased protections for species and their habitats in Colorado. The lands that
will be affected by the proposed project include habitat for listed, rare, and imperiled species
that the Center has worked to protect including rare, endangered and threatened species like
the Gunnison Sage-Grouse and fish species such as the Colorado Pikeminnow and Razorback
Sucker. The Center’s board, staff, and members use the public lands in Colorado, including the
lands and waters that would be affected by expanded fossil fuel development authorized by this
master development plan, for quiet recreation (including hiking and camping), scientific
research, aesthetic pursuits, and spiritual renewal.
Waterkeeper Alliance is a not-for-profit, member supported, international
environmental organization based in New York City. Waterkeeper Alliance unites more than 300
Waterkeeper Organizations and Affiliates that are on the frontlines of the global water crisis,
patrolling and protecting more than 2.5 million square miles of rivers, lakes, and coastal
waterways on 6 continents. Waterkeeper Organizations and Affiliates defend our fundamental
human right to drinkable, fishable and swimmable waters, and combine firsthand knowledge of
their waterways with an unwavering commitment to the rights of their communities. Through its
Clean and Safe Energy campaign, Waterkeeper Alliance has increasingly engaged in public
advocacy, administrative proceedings and litigation aimed at reducing the water quality and
climate change impacts of fossil fuel extraction, transport and combustion, including from BLMcontrolled lands, throughout the United States. Waterkeeper Alliance and its member
Waterkeeper Organizations and Affiliates have members, supporters and staff who have visited
public lands in Colorado, including lands and waters that would be affected by actions under the
lease sale, for recreational, scientific, educational, and other pursuits and intend to continue to do
so, and are particularly interested in protecting them from water-intensive energy development.

The Conservation Groups have consistently participated in BLM decisionmaking on oil
and gas leasing in Colorado and within the areas proposed for lease in December. Therefore, we
incorporate by reference our prior comments, protests, and exhibits, including: our comments on
the draft Determination of NEPA Adequacy (“DNA”) for the June 2018 lease sale (submitted
January 5, 2018), our protest of the June 2018 lease sale (submitted June 30, 2018), our scoping
comments on the December 2018 parcel list (submitted July 20, 2018), and our comments on the
draft EA for the December 2018 lease sale (submitted September 11, 2018).3 These incorporated
comments and exhibits offer detailed technical information, expert reports, and legal analysis
that the agency is required to consider in its decisionmaking process for the proposed action. See
Forest Guardians v. U.S. Fish and Wildlife Serv., 611 F.3d 692, 717 (10th Cir. 2010) (“The
purpose behind NEPA is to ensure that the agency will only reach a decision on a proposed
action after carefully considering the environmental impacts of several alternative courses of
action and after taking public comment into account.”); see also California Trout v. F.E.R.C.,
3

The Conservation Groups previously submitted an extensive compilation of exhibits with their July 20, 2018 and
September 11, 2018 Comments on the Draft EA the December 2018 lease sale. We will not be resubmitting those.
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572 F.3d 1003, 1016 (9th Cir. 2009) (“[T]he agency must ‘involve environmental agencies,
applicants, and the public, to the extent practicable,’ and ‘[m]ake diligent efforts to involve the
public in preparing and implementing their NEPA procedures[.]’”) (internal citations omitted).
As discussed in more depth below, the Conservation Groups request that the BLM refrain
from offering all the parcels up for lease for the December 13, 2018 sale unless and until it
complies with NEPA; NEPA regulations promulgated thereunder by the White House Council
on Environmental Quality (“CEQ”), 40 C.F.R. § 1500, et seq.; FLPMA, and the Clean Air Act,
42 U.S.C. §§ 7401–7671q.

STATEMENT OF REASONS
I.

BLM Fails to Ensure the December Lease Sale Complies with NEPA and FLPMA.

NEPA is our “basic national charter for protection of the environment.” 40 C.F.R.
§ 1500.1(a). The law requires federal agencies to fully consider the environmental implications
of their actions, taking into account “high quality” information, “accurate scientific analysis,”
“expert agency comments,” and “public scrutiny,” prior to making decisions. Id. § 1500.1(b).
This consideration is meant to “foster excellent action,” resulting in decisions that are well
informed and that “protect, restore, and enhance the environment.” Id. § 1500.1(c).
NEPA regulations explain that:
Ultimately, of course, it is not better documents but better decisions that count.
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to
foster excellent action. The NEPA process is intended to help public officials
make decisions that are based on understanding of environmental consequences,
and take actions that protect, restore, and enhance the environment.
Id.
To fulfill the goals of NEPA, federal agencies are required to analyze the “effects,” or
impacts, of their actions to the human environment prior to undertaking their actions. Id. §
1502.16(d); Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (holding
that NEPA imposes “action forcing procedures . . . requir[ing] that agencies take a hard look at
environmental consequences”). To this end, the agency must analyze the “direct,” “indirect,” and
“cumulative” effects of its actions, and assess their significance. Id. §§ 1502.16(a), (b), and (d).
Direct effects include all impacts that are “caused by the action and occur at the same time and
place.” Id. § 1508.8(a). Indirect effects are “caused by the action and are later in time or farther
removed in distance, but are still reasonably foreseeable.” Id. § 1508.8(b). Cumulative effects
include the impacts of all past, present, and reasonably foreseeable actions, regardless of what
entity or entities undertake the actions. Id. § 1508.7.

4

Generally, an agency may prepare an EA to analyze the effects of its actions and assess
the significance of impacts. See id. § 1508.9; see also 43 C.F.R. § 46.300. Where impacts are not
significant, an agency may issue a Finding of No Significant Impact (“FONSI”) and implement
its action. See 40 C.F.R. § 1508.13; see also 43 C.F.R. § 46.325(2). But, where effects are
significant, an agency must prepare an Environmental Impact Statement (“EIS”). See 40 C.F.R. §
1502.3.
Federal agencies determine whether direct, indirect, or cumulative impacts are significant
by accounting for both the “context” and “intensity” of those impacts. Id. § 1508.27. Context
“means that the significance of an action must be analyzed in several contexts such as society as
a whole (human, national), the affected region, the affected interests, and the locality” and
“varies with the setting of the proposed action.” Id. § 1508.27(a). Intensity “refers to the severity
of the impact” and is evaluated according to several additional elements, including: the unique
characteristics of the geographic area such as ecologically critical areas; the degree to which the
effects are likely to be highly controversial; the degree to which the possible effects are highly
uncertain or involve unique or unknown risks; and whether the action has cumulatively
significant impacts. Id. §§ 1508.27(b)(3), (4), (5), (7).
Within an EA or EIS, the scope of the analysis must include “[c]umulative actions” and
“[s]imilar actions.” Id. §§ 1508.25(a)(2) and (3). Cumulative actions include action that, “when
viewed with other proposed actions have cumulatively significant impacts and should therefore
be discussed in the same impact statement.” Id. § 1508.25(a)(2). Similar actions include actions
that, “when viewed with other reasonably foreseeable or proposed agency actions, have
similarities that provide a basis for evaluating their environmental consequences together.” Id.
§ 1508.25(a)(3). Key indicators of similarities between actions include “common timing or
geography.” Id.
The BLM has developed a handbook to help the agency comply with NEPA. See BLM,
NEPA Handbook, H-1790-1 (Jan. 2008).4 In it, the BLM outlines when the agency can use a
DNA to determine NEPA compliance. In general, the BLM must examine whether an existing
NEPA document such as the EIS for an RMP “adequately cover[s] a proposed action.” Id. at 23.
The BLM does this by looking at four factors, including 1) whether the proposed action is “a
feature of, or essentially similar to, an alternative analyzed in an existing NEPA document . . .
[and] is the project within the same analysis area,” 2) whether “the range of alternatives analyzed
in the existing NEPA documents [are] appropriate with respect to the new proposed action, given
current environmental concerns, interests, and resource values,” 3) whether “the existing analysis
is valid in light of any new information or circumstances (such as rangeland health standard
assessments, recent endangered species listings . . .) [including whether] you can reasonably
conclude that new information and new circumstances would not substantially change the
analysis,” and 4) whether “the direct, indirect, and cumulative effects that would result from the
implementation of the new proposed action [are] similar . . . to those analyzed in the existing
NEPA document.” Id.
4

Available online at:
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf.
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In addition to NEPA, the BLM must comply with the Federal Land Policy and
Management Act (“FLPMA”). FLPMA requires that “[t]he Secretary [of the Interior] shall, with
public involvement and consistent with the terms and conditions of this Act, develop, maintain,
and, when appropriate, revise land use plans which provide by tracts or areas for the use of the
public lands.” 43 U.S.C. § 1712(a).
The BLM fulfills this mandate by developing Resource Management Plans (“RMPs”) for
each BLM field office. In general, RMPs must be up-to-date. The BLM’s Land Use Planning
Handbook states that, “[RMP] revisions are necessary if monitoring and evaluation findings,
new data, new or revised policy, or changes in circumstances indicate that decisions for an entire
plan or a major portion of the plan no longer serve as a useful guide for resource management.”
BLM Land Use Planning Handbook, H-1610-1, § VII.C at 46 (emphasis added); 43 C.F.R. §
1610.5-6. Furthermore, the Handbook provides that amendments “shall be initiated” whenever
the BLM must “[c]onsider a proposal or action that does not conform to the plan,” “implement
new or revised policy that changes land use plan decisions,” “respond to new, intensified, or
changed uses on public land,” or “consider significant new information from resource
assessments, monitoring, or scientific studies that change land use plan decisions.” Id. § VII.B at
45; 43 C.F.R. § 1610.5-5.
When the BLM issues a new RMP or amends a RMP, the agency must also comply with
the requirements of NEPA. See 43 C.F.R. § 1601.0–6. Thus, the BLM is required to issue an EIS
with each RMP. Id. Although the BLM may tier its project-level analyses to a broader NEPA
document, such as the EIS accompanying the RMP, 43 C.F.R. § 46.140, “[n]othing in the tiering
regulations suggests that the existence of a programmatic EIS for a forest plan obviates the need
for any future project-specific EIS, without regard to the nature of magnitude of a project.”
League of Wilderness Defs.-Blue Mountains Biodiversity Proj. v. Blackwood, 161 F.3d 1208,
1215 (9th Cir. 1998). Furthermore, “[a] NEPA document that tiers to another broader NEPA
document . . . must include a finding that the conditions and environmental effects described in
the broader NEPA document are still valid or address any exceptions.” Id. Put another way, “[t]o
the extent that any relevant analysis in the broader NEPA document is not sufficiently
comprehensive or adequate to support further decisions, the tiered NEPA document must explain
this and provide any necessary analysis.” Id. § 46.140(b).
A. BLM’s Public Comment for all Parcels Process Violates NEPA and FLMPA.
On September 21, 2018, the U.S. District Court for the District of Idaho issued a
Memorandum Decision and Preliminary Injunction in Western Watersheds Project v. Zinke, No.
1:18-cv-00187-REB (D. Idaho Sept. 21, 2018), attached as Exhibit 1. This decision enjoins the
BLM from implementing parts of BLM Instruction Memorandum 2018-034, which substantially
limit and eliminate opportunities for public comment in the oil and gas leasing process. Exhibit 1
at 40–42.
Although the injunction was decided within the context of the greater sage grouse habitat
management areas, id. at 56, its reasoning applies to all oil and gas lease sales authorized under
FLPMA and NEPA and completed under BLM IM 2018-034.
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Specifically, the court found:
It is well-settled that public involvement in oil and gas leasing is required under
FLPMA and NEPA. . . . On a very fundamental level, it strains common sense to
see how these requirements are fulfilled when just comparing IM 2018-034 to IM
2010-117. That is, how can it be said that IM 2018-034 provides the required
public participation “to the fullest extent possible’ and ‘to the extent practicable,”
when it is dramatically more restrictive (at least on the issue of public
participation) than the previously-established IM (IM 2010-117) it only recently
replaced?
Id. 36–37. The court went on to state:
IM 2018-034 jettisoned prior processes, practices, and norms in favor of changes
that emphasized economic maximization to the detriment if not outright exclusion
of pre-decisional opportunities for the public to contribute to the decisionmaking
process affecting the management of public lands. That choice was problematic
when considering the Congressional directives for public involvement contained
in FLPMA and NEPA and the apparent shortcomings of IM 2018-034 in allowing
for public participation in BLM oil and gas leasing decisions.
Id. at 40–41. The court further concluded that:
[i]n this case, the record contains significant evidence indicating that BLM made
an intentional decision to limit the opportunity for (and even in some
circumstances to preclude entirely) any contemporaneous public involvement in
decisions concerning whether to grant oil and gas leases on federal lands. . . . The
evidence illustrates that the intended result of the at-issue decisions was to
dramatically reduce and even eliminate public participation in the future decisionmaking process. Doing so certainly serves to meet the stated “purpose” of IM
2018-034 – that is, reducing or precluding public participation will “streamline
the leasing process to alleviate unnecessary impediments and burdens, to expedite
the offering of lands for lease . . . .” Yet, the route chosen by BLM to reach that
destination is problematic because the public involvement requirements of
FLPMA and NEPA cannot be set aside in the name of expediting oil and gas lease
sales. The benefits of public involvement and the mechanism by which public
involvement is obtained are not ‘unnecessary impediments and burdens.”
Id. at 41 (emphasis added).
There is no doubt that this decision has implications in Colorado. Because of the
requirements of BLM IM 2018-034, the agency has cut down the time period allotted for scoping
comments, draft EA review, and protests from 30 days to 15. BLM is also increasingly relying
on DNAs, which it issues at the last minute, as is the case with the Kremmling, Little Snake, and
White River DNA here. BLM’s attempt to cut the public out of the process violates the
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fundamental purposes of NEPA and FLPMA whether or not the public lands at issue are within
sage grouse habitat. Therefore, we request the BLM postpone all of the December 2018 lease
sale parcels and expect the agency to commit to a full and fair process for the March 2019 sale
and any future sales as outlined by the court in Western Watersheds Project v. Zinke.
B. BLM Must Prepare an EIS for All of the Lease Sale Parcels.
Because the December 2018 lease sale poses significant impacts, the BLM must prepare
an EIS.
A federal agency must prepare an EIS when a major federal action “significantly affects
the quality of the human environment.” 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.4. A federal
action “affects” the environment when it “will or may have an effect” on the environment. 40
C.F.R. § 1508.3 (emphasis added); see also Airport Neighbors All. v. U.S., 90 F.3d 426, 429
(10th Cir. 1996). The significance of a proposed action is gauged based on both context and
intensity. 40 C.F.R. § 1508.27. Context “means that the significance of an action must be
analyzed in several contexts such as society as a whole (human, national), the affected region,
the affected interests, and the locality.” Id. § 1508.27(a). Intensity “refers to the severity of
impact,” and is determined by weighing ten factors, including “[1] [t]he degree to which the
proposed action affects public health or safety,” “[2] [u]nique characteristics of the geographic
area such as proximity to historic or cultural resources, park lands, prime farmlands, wetlands,
wild and scenic rivers, or ecologically critical areas,” “[3] [t]he degree to which the effects on the
quality of the human environment are likely to be highly controversial,” “[4] [t]he degree to
which the possible effects on the human environment are highly uncertain or involve unique or
unknown risks[,]” and “[5] [w]hether the action is related to other actions with individually
insignificant but cumulatively significant impacts.” Id. § 1508.27(b)(2)–(5), (7). For this latter
factor, “[s]ignificance exists if it is reasonable to anticipate a cumulatively significant impact on
the environment. Significance cannot be avoided by terming an action temporary or by breaking
it down into small component parts.” Id.
The first intensity factor under NEPA is “the degree to which the proposed action affects
public health and safety.” As detailed in Section G and demonstrated by the attached exhibits,
there is no doubt that the proposed action, which would allow for the use of multi-stage
hydraulic fracturing coupled with horizontal drilling (“fracking”), see RGFO EA at 41, CO June
2017 EA at 17,5 will impact public health and safety. 6 Thus, the BLM must fully analyze and
disclose the impacts of fracking in an EIS.
Because BLM relies on a DNA, which in turn relies on the Colorado BLM’s June 2017 EA, to approve the
Kremmling, Little Snake, and White River FO parcels, all cites to substantive NEPA for these parcels are to the June
2017 EA, available online at: https://eplanning.blm.gov/epl-frontoffice/projects/nepa/65253/108824/133143/WRFO_LSFO_KFO_Final_EA_June2017.pdf.
5

See Exhibit A, Concerned Health Prof’ls of NY & Physicians for Soc. Responsibility, Compendium of Scientific,
Medical, and Media Findings Demonstrating Risks and Harms of Fracking (Unconventional Gas and Oil
Extraction) (5th ed. 2018) (“As fracking operations in the United States have increased in frequency, size, and
intensity, and as the transport of extracted materials has expanded, a significant body of evidence has emerged to
demonstrate that these activities are dangerous to people and their communities in ways that are difficult—and may
prove impossible—to mitigate. Risks include adverse impacts on water, air, agriculture, public health and safety,
property values, climate stability, and economic vitality, as well as earthquakes.”) (attached to the Conservation
6

8

A similar argument applies to the second and third intensity factors, which require,
respectively, a look at the degree to which impacts are highly controversial and the degree to
which impacts are highly uncertain or involve unique and unknown risks. The situation here is
directly similar to the situation in Center for Biological Diversity v. U.S. Bureau of Land
Management, where the court held that the BLM’s “unreasonable lack of consideration of how
fracking could impact development of the disputed parcels . . . unreasonably distort[ed] BLM's
assessment of at least three of the ‘intensity’ factors in its FONSI,” including the aforementioned
factors. 937 F. Supp. 2d at 1157. Specifically, the court reasoned that fracking was highly
controversial based on the possibility of significant environmental degradation, public outcry,
and potential threats to health and safety. Id. at 1157–58. Similar reasoning applies here.
Fracking consistently presents a risk of contamination and oil and gas in Colorado consistently
occurs near populated areas, thereby resulting in public outcry and threats to health and safety. 7
Additionally, based on the proximity of the December 2018 lease sale parcels to the
Pawnee National Grasslands and Rocky Mountain National Park, there is no doubt that the
fourth intensity factor—the unique characteristics of the geographic area such as proximity to
historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or
ecologically critical areas—is also implicated.
For example, in the draft EA, the BLM fails to discuss impacts from oil and gas
development on the Pawnee National Grasslands. This approach is very concerning considering
the fact that the Grasslands are internationally known for birding opportunities and provide
habitat for a number of unique, high plains species. 8 This approach is also concerning
considering the high levels of ozone in the southern half of the Grasslands.9 Parcels COC79285,
COC79286, COC79287, COC79288, COC79289, COC79290, COC79320, COC79321, and
COC79323 occur on or directly near the grasslands.

Group’s Sept. 11, 2018 draft EA comments); Exhibit B, Env’t America, Fracking by the Numbers: Key Impacts of
Dirty Drilling at the State and National Level 8–10 (2013) (“In Colorado, approximately 340 of the leaks or spills
reported by drilling operators engaged in all types of oil and gas drilling over a five-year period polluted
groundwater.”) (attached to the Conservation Group’s Sept. 11, 2018 draft EA comments); see also BLM Oil and
Gas; Hydraulic Fracturing on Federal and Indian Lands, 80 Fed. Reg. 161,128 (Mar. 26, 2015),
https://www.gpo.gov/fdsys/pkg/FR-2015-03-26/pdf/2015-06658.pdf (noting that a final rule regulating fracking on
federal land will “provide significant benefits to all Americans by avoiding potential damages to water quality, the
environment, and public health”).
7

See Exhibits A & B see also Exhibit C, Clean Air Task Force, Fossil Fumes: A Public Health Analysis of Toxic Air
Pollution from the Oil and Gas Industry 13 (2016), http://www.catf.us/resources/publications/files/FossilFumes.pdf
(“Based on EPA’s projection of 2017 emissions, six counties in Colorado will face elevated cancer risk due to toxic
emissions from oil and gas operations——Garfield, La Plata, Phillips, Rio Blanco, Weld, and Yuma.”) (attached to
the Conservation Group’s Sept. 11, 2018 draft EA comments).
8

See U.S. Forest Serv., Pawnee Nat’l Grasslands, https://bit.ly/2oxKOfl (last visited Nov. 1, 2018).

9

Exhibit D, L.C. Cheadle et al., Surface Ozone in the Colorado Northern Front Range and the Influence of Oil and
Gas Development During FRAPPE/DISCOVER-AQ in Summer 2014, Elementa,
https://www.elementascience.org/articles/10.1525/elementa.254/ (attached to the Conservation Group’s Sept. 11,
2018 draft EA comments).
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The December 2018 parcels appear in orange. The September 2018 parcels are in red.
Producing oil and gas wells are in black. Lease parcel data obtained from the BLM.
Finally, because the December 2018 lease parcels are directly adjacent to many of the
September 2018 lease parcels and numerous existing wells, as shown above, the fifth intensity
factor, cumulative impacts, is also implicated by the lease sale, further underscoring the need for
an EIS. According to NEPA regulations, “[s]ignificance exists if it is reasonable to anticipate a
cumulatively significant impact on the environment. Significance cannot be avoided by terming
an action temporary or by breaking it down into small component parts.” 40 C.F.R. §
1508.27(b)(7). This latter sentence is particularly important here. The December 2018 lease sale
is not occurring in a vacuum. The September parcels are directly next to many of the December
parcels. Thus, the BLM must study the cumulative impacts of these similar actions occurring
within the same area.
Despite this, the BLM’s cumulative impacts analysis of existing and future oil and gas
development is very limited. See e.g., RGFO EA at 12–13. In the RGFO, BLM does not
acknowledge or cite to existing number of oil and gas wells in Weld County (50,000+). BLM
also does not acknowledge any future development projects in the area. But, as demonstrated by
the map above, there is extensive existing development in the area. Indeed, as of June 2018,
Weld County had 22,328 active wells.10 And, many more wells are pending. For example, a
quick search of the Colorado Oil and Gas Conservation Commission’s website shows hundreds

10

Weld County Oil & Gas Update June 2018,
https://www.weldgov.com/UserFiles/Servers/Server_6/File/Departments/Planning%20&%20Zoning/Oil%20and%2
0Gas/Updates/Oil%20and%20Gas%20Update%20JUN%202018.pdf.
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of pending wells, many of which are near the proposed lease parcels. 11 Under NEPA BLM is
required to analyze cumulative impacts “regardless of what agency (Federal or non-Federal) or
person undertakes such other actions.” 40 C.F.R. § 1508.7. But, BLM completely fails to do this
here.
C. BLM Cannot Defer Its Site-Specific Analyses for All Parcels to the Application
Permit to Drill Stage.
On a similar note, the BLM is required to complete a site-specific NEPA analysis before
proceeding with the proposed lease sale. Yet, in a number of places throughout the EA, the BLM
defers a full analysis to the APD stage. See, e.g., RFGO EA at 19 (“Developmental air impacts
will be examined in a subsequent analysis when lessees file an Application for Permit to Drill.”);
39 (“The magnitude and location of direct and indirect effects cannot be predicted with accuracy
until the site-specific APD stage of development, at which time groundwater resources will be
analyzed.”); 39 (“[W]ater quantity impacts cannot be predicted with accuracy until the site
specific APD stage.”) 40; DNA at 18 (“In the event that a lease is sold, additional analysis would
be completed prior to the BLM approving any surface-disturbing activity, including an APD.”);
June 2017 EA at 37 (“Developmental air impacts will be addressed in further detail in a
subsequent analysis when lessees file an Application for Permit to Drill (APD).”).
The BLM has previously relied on Park County Resource Council v. U.S. Department of
Agriculture, 817 F.2d 609 (10th Cir. 1987), to support its contention that site-specific NEPA
analysis is not required until the APD stage. 12 In Park County, the court provided that “with
appropriate lease stipulations aimed at protecting the environment, lease issuance itself,
essentially a paper transaction, does not usually require prior preparation of an EIS.” 817 F.2d at
621 (emphasis added). Park County, however, does not stand for the proposition—as BLM has
implied—that there is a categorical rule exempting BLM from ever performing site-specific
analysis at the lease sale stage. Indeed, the Ninth Circuit has consistently held that the sale of oil
and gas leases is an irretrievable commitment of resources for which an EIS must be prepared.
See, e.g., Conner v. Burford, 848 F.2d 1441 (9th Cir. 1988); Bob Marshall All. v. Hodel, 852
F.2d 1223, 1227 (9th Cir. 1988). Further, Park County cannot be understood in a vacuum. As the
Tenth Circuit recently explained:
[T]here is no bright line rule that site-specific analysis may wait until the APD
stage. Instead, the inquiry is necessarily contextual. Looking to the standards set
out by regulation and by statute, assessment of all ‘reasonably foreseeable’
impacts must occur at the earliest practicable point, and must take place before an
‘irretrievable commitment of resources’ is made. Each of these inquiries is tied to
the existing environmental circumstances, not to the formalities of agency
11

See, e.g., Exhibit E, COGCC, Tatanka Federal Application Permit to Drill, Noble Energy (submitted Aug. 14,
2018) (well from a federal lease, located at township 9N, range 58W, just north of the proposed leases) (attached to
the Conservation Group’s Sept. 11, 2018 draft EA comments).
12

See Colorado BLM, Final Environmental Assessment for the June 8, 2017 Competitive Oil & Gas Lease Sale,
DOI-BLM-CO-NO5-2016-0099-EA pdf p. 789 (2016), https://eplanning.blm.gov/epl-frontoffice/projects/nepa/65253/99311/120334/WRFO_LSFO_KFO_EA_SaleNotice_June2017.pdf (“CO BLM June
2017 EA).
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procedures. Thus, applying them necessarily requires a fact-specific inquiry.
New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 717–18 (10th Cir. 2009)
(internal citations omitted). Thus, “[t]he operative inquiry [is] simply whether all foreseeable
impacts of leasing [are] taken into account before leasing [can] proceed.” Id. at 717.
Here, unlike in Park County, the impacts of leasing these parcels are reasonably
foreseeable: as shown by the map of producing wells near the proposed leases, development is
ongoing. Thus, as in Richardson, BLM is required to complete an EIS assessing the reasonably
foreseeable effects of oil and gas development at the leasing stage.
Moreover, the agency will be agreeing to an irretrievable commitment of resources at the
lease sale stage should it move forward. Oil and gas leases confer “the right to use so much of
the leased lands as is necessary to explore for, drill for, mine, extract, remove and dispose of all
the leased resource in a leasehold.” 40 C.F.R. § 3101.1-2; Sierra Club v. Hodel, 848 F.2d 1068,
1093 (10th Cir. 1988) (agencies are to perform hard look NEPA analysis “before committing
themselves irretrievably to a given course of action so that the action can be shaped to account
for environmental values”).
If BLM fails to perform a site-specific analysis at the lease stage, BLM’s authority will
thereafter be limited to imposing mitigation measures consistent with the terms of the lease as
opposed to preventing impacts. In other words, BLM will not be able to impose conditions
inconsistent with the lease terms and it cannot deny the developer the right to drill altogether.
This approach is fundamentally incongruous with NEPA’s mandate. The Ninth Circuit has
noted: “In a way, reliance on mitigation measures presupposes approval. It assumes that –
regardless of what effects construction may have on resources – there are mitigation measures
that might counteract the effect without first understanding the extent of the problem. This is
inconsistent with what NEPA requires.” Northern Plains Resource Council v. Surface Transp.
Bd., 668 F.3d 1067, 1084–85 (9th Cir. 2011).
Finally, the need to conduct NEPA analysis at the lease sale stage is further underscored
by the fact that the BLM more often than not fails to analyze and assess impacts at the drilling
stage. In fact, in the Royal Gorge Field Office, the agency frequently categorically excludes
drilling permits from any NEPA analysis, meaning no site-specific analysis of environmental
impacts even occurs. For example, in 2017, the Royal Gorge Field Office approved 35 new wells
through the expansion of existing well pads. See BLM, DOI-BLM-CO-F020-2017-0019-CX
through -0021-CX; DOI-BLM-CO-F020-2017-0023-CX; DOI-BLM-CO-F020-2017-0025-CX;
DOI-BLM-CO-F020-2017-0042-CX through -0044-CX; DOI-BLM-CO-F020-2017-0087-CX.13
As these categorical exclusions indicate, unless the BLM actually commits, through the
imposition of stipulations, to conduct additional NEPA analysis at the drilling stage, it more
often than not does not happen. This means any commitment to address the impacts of the
13

For an example of the limited analysis contained in these CXs, see Exhibit F, BLM, Section 390 Categorical
Exclusions for Oil and Gas Development, DOI-BLM-CO-F020-2017-0087 CX, https://eplanning.blm.gov/epl-frontoffice/projects/nepa/81178/115369/140898/DOI-BLM-CO-F020-2017-0087-CX.pdf (attached to the Conservation
Group’s Sept. 11, 2018 draft EA comments).
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development of the proposed leases through subsequent NEPA is, at best, hollow, and at worst, a
deliberate attempt to avoid accountability to addressing potentially significant environmental
impacts under NEPA.
D. BLM Fails to Analyze a Range of Reasonable Alternatives in the RGFO EA.
Because the BLM only analyzes two extreme alternatives, no action or full leasing, in the
RGFO EA at 9, the BLM fails to analyze a range of reasonable alternatives. “The EA, while
typically a more concise analysis than an EIS, must still evaluate the need for the proposal,
alternatives as required by NEPA section 102(2)(E), and the environmental impacts of the
proposed action and alternatives.” See High Country Conservation Advocates v. U.S. Forest
Serv., 52 F.Supp. 3d 1174 (D. Colo. 2014); see also 42 U.S.C. § 4332(E) (requiring agencies to
“study, develop, and describe appropriate alternatives to recommended courses of action in any
proposal which involves unresolved conflicts concerning alternative uses of available
resources”).
NEPA requires agencies to “present the environmental impacts of the proposal and the
alternatives in comparative form, thus sharply defining the issues and providing a clear basis for
choice among options by the decisionmaker and the public.” 40 C.F.R. § 1502.14 (emphasis
added). This includes considering alternatives which decrease the amount of lands dedicated to
fossil fuel development. See Western Org. of Resource Councils v. U.S. Bureau of Land Mgmt.,
CV 16-21-GF-BMM, 2018 WL 1456624, at *9 (D. Mont. Mar. 23, 2018) (holding that “BLM’s
failure to consider any alternative that would decrease the amount of extractable coal available
for leasing rendered inadequate the Buffalo EIS and Miles City EIS in violation of NEPA”).
Furthermore, as the BLM admits in the RGFO EA, all of the lease parcels in Las Animas
County proposed for sale in December 2018 are located in an area with very low development
potential. EA at 13.14 Given this and the fact that other public land values that may be impacted
by development of the proposed leases, it would be preeminently reasonable for BLM to
consider an alternative which defers or removes these parcels from leasing. Yet, BLM fails to do
this despite scoping and draft EA comments raising this issue.
While the Conservation Groups object to the BLM’s proposal to lease, given the
situation, we at least request the agency give detailed consideration to alternatives that address
the likelihood that industry is only seeking the proposed leases in order to stockpile reserves and
not actually produce oil and gas. 15 We request the BLM give detailed consideration to the
following alternative actions:

14

See also BLM, Final Reasonable Foreseeable Development Scenario for Oil and Gas, Royal Gorge Field Office
Colorado at Figure 15 (2012), https://eplanning.blm.gov/epl-frontoffice/projects/lup/39877/91013/109428/RoyalGorgeFinal_RFD_August_2012.pdf.
15

Indeed, a recent report from the Center for American Progress makes it clear that the oil and gas industry has large
financial incentives to stockpile oil and gas leases. See Exhibit G, Mark K. DeSantis, Oil and Gas Companies Gain
by Stockpiling America’s Federal Lands, Center for American Progress (2018),
https://www.americanprogress.org/issues/green/reports/2018/08/29/455226/oil-gas-companies-gain-stockpilingamericas-federal-land/ (attached to the Conservation Group’s Sept. 11, 2018 draft EA comments).
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•

An alternative that imposes a minimum bonus bid higher than $2.00 per acre. Under
43 C.F.R. § 3120.1-2(c), BLM is prohibited from accepting a competitive oil and gas
leasing bid that is less than $2.00 per acre. However, there is nothing that prohibits
the BLM from establishing a minimum bid that is higher than $2.00 per acre. Here,
we request the agency give detailed consideration to an alternative that requires a
minimum bonus bid higher than $2.00 per acre as a condition of selling the lease
parcels. This will ensure that only serious industry interest in the proposed oil and gas
leasing parcels and help to prevent companies from stockpiling federal oil and gas
leases as a means to increase their assets and enhance their own financial bottomline.

•

An alternative that defers offering the proposed lease parcels for sale until at least
60% of all leased federal oil and gas acres in Colorado are put into production. This
could happen as a result of leases expiring before being put into production, by
industry relinquishing leases that have not produced for many years, or by leases
being put into production by companies. This alternative would help to incentivize
industry to start producing and generating revenue or to give up their ownership of
federal oil and gas leases. This alternative would be a reasonable measure for the
BLM to impose as a means for protecting the public interest and maximizing revenue
for the American public where leases have already been issued.

The Mineral Leasing Act makes clear that the BLM, through the Secretary of Interior, has
a duty to ensure the best return for the Federal taxpayer. See 30 U.S.C. § 226. Further, NEPA
mandates that the BLM conduct site-specific, project-level analyses and that the agency
considers a reasonable range of alternatives. 40 C.F.R. § 1502.14. Simply because the outdated
Northeast Colorado and Royal Gorge RMPs designate certain lands as available for lease, does
not mean that the BLM has to lease these lands without further thought or consideration of
conditions and alternatives when a site-specific project is proposed.
E. BLM Cannot Lease the RGFO Parcels Until It Completes the Eastern Colorado
RMP and FEIS.
As noted above, BLM is proposing to lease 13 parcels totaling 5,377.62 acres within the
Royal Gorge Field Office. But, as detailed below, because the agency is in the process of
updating the RMP for this area, BLM cannot lease these parcels until the new plan is complete
and it has analyzed the potentially significant impacts presented by leasing these parcels.
According to the EA, the applicable land use plans for the Royal Gorge Field Office
parcels are the Northeast Resource Area Plan (approved in 1986, amended in 1991) and Royal
Gorge Resource Management Plan (approved in 1996, amended in 2009).16 EA at 10. BLM is
currently in the process of updating both of these plans and developing the combined Eastern

Both RMPs are available on the BLM’s ePlanning website at: https://eplanning.blm.gov/epl-frontoffice/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=99527.
16
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Colorado RMP in conjunction with a draft EIS.17 The BLM is scheduled to release the draft
Eastern Colorado RMP in 2019.
NEPA requires that, until an agency issues a Record of Decision for a pending NEPA
document, “no action concerning the proposal shall be taken which would: (1) have an adverse
environmental impact; or (2) limit the choice of reasonable alternatives.” 40 C.F.R. §
1506.1(a)(1), (2). NEPA also prohibits agencies from making an “irreversible and irretrievable
commitment of resources,” before making a final decision in an EIS. See 40 C.F.R. § 1502.2(f);
Conner v. Burford, 848 F.2d 1441, 1446 (9th Cir. 1986) (“Our circuit has held that an EIS must
be prepared before an irreversible and irretrievable commitment of resources.”); see also Pacific
Rivers Council v. Thomas, 30 F.3d 1050, 1056–57 (9th Cir. 1994), cert. denied, 115 S. Ct. 1793
(1995) (interpreting identical language in ESA). “The purpose of an EIS is to apprise
decisionmakers of the disruptive environmental effects that may flow from their decisions at a
time when they ‘retain[] a maximum range of options.’” Conner, 848 F.2d at 1446. Taking
actions in the interim which could limit those options undermines the purpose and effectiveness
of the NEPA process.
Additionally, according to these same regulations,
[w]hile work on a required program environmental impact statement is in
progress and the action is not covered by an existing program statement, agencies
shall not undertake in the interim any major Federal action covered by the
program which may significantly affect the quality of the human environment
unless such action:
(1) Is justified independently of the program;
(2) Is itself accompanied by an adequate environmental impact statement;
and
(3) Will not prejudice the ultimate decision on the program. Interim action
prejudices the ultimate decision on the program when it tends to determine
subsequent development or limit alternatives.
40 C.F.R. § 1506.1(c) (emphases added).
BLM’s recommended approval to lease the Royal Gorge Field Office parcels at the
December 2018 lease sale directly violates these provisions because proceeding to lease 13
parcels 18 will prejudice the possible alternatives for the proposed Eastern Colorado RMP. For
example, once the lease sale is held, BLM will no longer be able to consider an alternative that
forbids oil and gas development on these parcels even if the agency determines that this is
necessary. Indeed, this is exactly one of the excuses that the BLM uses to deny consideration of a
17

See BLM Notice of Intent to Prepare the Eastern Colorado Resource Management Plan and Associated
Environmental Impact Statement for the Royal Gorge Field Office, 80 Fed. Reg. 31,063, 31,063 (June 1, 2015),
https://www.gpo.gov/fdsys/pkg/FR-2015-06-01/pdf/2015-13060.pdf.
Arguably, the BLM’s actions are even more prejudicial because the BLM has held a total of three other lease sales
and sold 115 parcels (85,462.77 acres) within the Royal Gorge Field Office since the agency announced its intent to
revise the RMPs/FEISs on June 1, 2015.
18

15

“no leasing alternative” for the proposed Eastern Colorado RMP. 19 This also is exactly the
situation NEPA seeks to protect against—having an agency commit to a new activity that
predetermines its analysis and limits its future alternatives. Unfortunately, by offering these
leases, BLM is ignoring this mandate.
Furthermore, although there is a high bar to meet the standard of predetermination of
outcomes under NEPA—“predetermination [is] present only when there [is] concrete evidence
demonstrating that the agency had irreversibly and irretrievably bound itself to a certain
outcome—for example, through a contractual obligation or other binding agreement,”—this
standard is met here. Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1209, 1265 (10th Cir. 2011).
Because the BLM has a contractual obligation to allow surface use of the leases once the agency
issues them without a no surface occupancy (“NSO”) stipulation for the whole parcel, see 43
C.F.R. 3101.1-2, Conner, 848 F.2d at 1446, BLM cannot actually consider an alternative
disallowing development on these lands. The language of the CEQ NEPA regulations directly
supports the conclusion that committing to development is prejudicial. “Interim action prejudices
the ultimate decision on the program when it tends to determine subsequent development.” 40
C.F.R. § 1506.1(c) (emphasis added). Put simply, if the BLM moves forward with leasing the
Royal Gorge parcels without full NSO stipulations, as is proposed now, the companies that buy
the proposed leases will be able develop the land in order to conduct exploration activities,
thereby binding BLM to development and precluding BLM from analyzing and preventing any
unforeseen environmental harms not covered by existing stipulations.
BLM, in making a predetermined conclusion, creates an unlevel playing field that
benefits oil and gas leasing and drilling at the expense of other multiple use resources. FLPMA
counsels against such a decision. See New Mexico ex rel. Richardson, 565 F.3d at 710 (“It is past
doubt that the principle of multiple use does not require BLM to prioritize development over
other uses.”). NEPA also counsels against such a decision. The Tenth Circuit Court of Appeals
has cautioned: “[I]f an agency predetermines the NEPA analysis by committing itself to an
outcome, the agency likely has failed to take a hard look at the environmental consequences of
its actions due to its bias in favor of that outcome and, therefore, has acted arbitrarily and
capriciously.” Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 713 (citing Davis v.
Mineta, 302 F.3d 1104 (10th Cir. 2002)). The Tenth Circuit further stated that “[w]e [have] held
that . . . predetermination [under NEPA] resulted in an environmental analysis that was tainted
with bias” and was therefore not in compliance with the statute. Id. (citing Davis, 302 F.3d at
1112–13, 1118–26)).
Finally, because the underlying RMPs-EISs do not address the current air quality issues
within the Denver Metro area and any additional oil and gas will worsen these issues, the BLM
cannot move forward with leasing until the Eastern RMP is complete. As discussed in more
depth in Section L, current air quality in the Denver Metro area is violating federal standards for
ozone. Oil and gas is a major contributor to this issue. The underlying RMPs-EISs for the Royal
19

See BLM, Preliminary Alternatives Report: Eastern Colorado Resource Management Plan 10 (March 2017),
https://eplanning.blm.gov/epl-front-office/projects/lup/39877/98740/119608/ECRMP_PrelimAltsReport.pdf
(“Closing all public lands in the planning area to new leasing of Federal fluid minerals, even where there are no
identified resource conflicts, was considered but eliminated from further analysis. . . . [T]he Federal fluid mineral
estate in much of the planning area has already been leased, and the majority of the leases are developed.”).
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Gorge Field Office do not address this issue. And, moving to lease additional lands within this
area will cause environmental impacts to air quality in violation of 40 C.F.R. § 1506.1.
In sum, in order for BLM to comply with FLPMA and NEPA, the BLM must either
postpone the lease sale until the Eastern Colorado RMP is complete or complete a stand-alone
EIS for the December lease sale parcels within the Royal Gorge Field Office.
F. BLM’s Reliance on a DNA for the Kremmling, Little Snake, and White River
FO Parcels Violates NEPA.
The 10th Circuit has questioned the BLM’s reliance on DNAs where new information
“poses unique environmental concerns” not addressed in an underlying RMP. Pennaco Energy,
Inc. v. U.S. Dep’t of Interior, 377 F.3d 1147, 1159, 1162 (10th Cir. 2004). Furthermore, courts
have held that “DNAs are not themselves documents that may be tiered to NEPA documents, but
are used to determine the sufficiency of previously issued NEPA documents.” Southern Utah
Wilderness All. v. Norton, 457 F.Supp.2d 1253, 1255 (D. Utah 2006).
To support its proposal to lease 64 parcels in the White River, Little Snake, and
Kremmling Field Offices and to assess compliance with NEPA, the BLM produced a DNA. The
DNA relies entirely on NEPA analyses that accompany the RMPs for each field office including
the: 1) the White River Field Office RMP & FEIS, approved in 1996 (“White River RMP/EIS”);
2) the White River RMP Amendment for Oil and Gas, approved in 2015 (“2015 Oil and Gas
Amendment”);20 3) the Little Snake RMP & FEIS, approved in 2011, amended in 2015 (“Little
Snake RMP/EIS”);21 and the Kremmling RMP & FEIS, approved in 2015 (“Kremmling
RMP/EIS”).22 DNA at 4–7. The BLM’s DNA also relies on the Final Environmental Assessment
for the June 8, 2017 Competitive Oil & Gas Lease Sale. 23 Id. Unfortunately, neither the various
field office RMPs/EISs nor the June 2017 EA fully analyze the impacts from leasing the 64
parcels proposed for the June 2018 sale. As a result, the agency fails to meet NEPA’s “hard
look” requirement. Morris v. U.S. Nuclear Regulatory Comm’n, 598 F.3d 677, 681 (10th Cir.
2010).
First, the BLM cannot rely on the underlying RMPs/EISs to fulfill its NEPA duties.
Although the BLM discloses the overall amount of direct greenhouse gas emissions expected to
result from oil and gas development across field offices in two of the underlying RMPs/FEISs,
see, e.g., White River RMP, Oil & Gas Development Amendment, App’x 5; Kremmling
RMP/FEIS at 4-25, the decision in New Mexico ex rel. Richardson requires BLM to conduct a
Both the White River RMP/FEIS and the 2015 Oil and Gas Amendment are available on the BLM’s ePlanning
website at: https://eplanning.blm.gov/epl-frontoffice/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=93027.
20

The Little Snake RMP/FEIS is available on the BLM’s ePlanning website at: https://eplanning.blm.gov/epl-frontoffice/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=93687.
21

The Kremmling RMP/FEIS is available on the BLM’s ePlanning website at: https://eplanning.blm.gov/epl-frontoffice/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=100020.
22

The June 2017 Lease Sale EA is available on the BLM’s ePlanning website at: https://eplanning.blm.gov/eplfront-office/projects/nepa/65253/108824/133143/WRFO_LSFO_KFO_Final_EA_June2017.pdf.
23
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site-specific analysis of the 2018 lease parcels, including a calculation of downstream
greenhouse gas emissions. 565 F.3d at 718. Additionally, to the extent that the BLM relies on the
Little Snake RMP/FEIS, its analysis is doubly flawed because the Little Snake RMP/FEIS does
not quantify direct, indirect, or cumulative greenhouse gas emissions at all. See Little Snake
RMP/FEIS at 4-8, 4-230 to 4-231. This is a major shortcoming, because just last month, a federal
district court reaffirmed that the BLM must include “an analysis of the environmental
consequences of downstream combustion of coal, oil, and gas open to development under each
RMP. The specific projections in the RMPs of the amounts of resources to be extracted, and their
foreseeable uses, makes such analysis reasonably possible.” Western Org. of Resource Councils
v. U.S. Bureau of Land Mgmt., CV 16-21-GF-BMM, 2018 WL 1456624, at *9 (D. Mont. March
23, 2018). And, as shown by the White River and Kremmling RMPs, the BLM itself has
recognized that not only is it important to disclose such emissions, it is reasonable to prepare an
analysis and assessment of such emissions.
Second, the BLM’s reliance on the June 2017 EA also does not suffice to meet agency’s
NEPA obligations for the June 2018 lease sale. First, NEPA’s tiering regulations do not allow
for EA to DNA tiering. See 40 C.F.R. § 1502.20. Second, as shown by the map below, the
parcels for the December 2018 sale are in a significantly different area from the June 2017
parcels.

Third, although Guardians appreciates that the BLM included a per well emissions
estimate for the White River Field Office parcels in its June 2017 EA (further underscoring that
it is indeed possible to do), this analysis is flawed and cannot be carried over to the December
2018 parcels. For example, in response to the preliminary June 2017 EA, the EPA noted that the
BLM’s emissions estimates were based on regional analyses of greenhouse gas emissions, and
“do[] not estimate the direct or indirect GHG emissions due to the development of the proposed
leases.”24 EPA recommended instead that the BLM use emissions estimates for the specific lease
24

BLM Colorado, June 2017 EA at Attachment F, Response to EPA Comments (emphasis added).
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To quantify potential air quality impacts for O&G development at the lease scale, BLM
estimated potential O&G development on the WRFO Lease Parcels. WRFO was chosen based
on its actual and projected rate of development relative to the other two field offices, and the
proportion of proposed lease sale acreage in the WRFO. Potential oil and gas development for
the proposed WRFO Lease Parcels was estimated as a percentage of the acreage for the WRFO
RFD used for the RMPA Alternative E (proposed alternative), and then that percentage was
applied to the CARMMS air pollutant emissions results to estimate potential annual and year 20
emissions
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oilline
and gas
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Table 3-9: Potential WRFO O&G Emissions (TPY)*
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*“New Annual and Year 20 Potential” emissions developed using CARMMS calculators and potential oil
and gas development rates using WRFO RFD, RMPA Alternative E and acreage for WRFO Lease Sale
Parcels. Fractions determined by dividing 20-year potential emissions by CARMMS Low Scenario
emissions for WRFO Federal O&G (see Table 3-7).
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ScenarioFails
for WRFO.
G. BLM
to Take a “Hard Look” at the Impacts of Hydraulic Fracturing for
All of the Parcels.

The need for the BLM to postpone the December 2018 lease pending a more complete
NEPA analysis is further underscored by the fact43that the BLM has yet to take a “hard look” at
the impacts of hydraulic fracturing.25 Multiple courts have held that if the BLM plans to allow a
new oil and gas extraction technique, the agency must analyze the impacts of this technique in
either a programmatic or project-specific NEPA document. See Pennaco Energy, Inc. v. U.S.
Dep’t of the Interior, 377 F.3d 1147, 1151, 1153 (10th Cir. 2004) (holding that when a new fossil
fuel extraction technology becomes commercially viable, and creates “changed circumstances”
such that production of energy with the new technology is “significantly different” than
production using previously considered technology, an agency permitting activities utilizing the
new technology must take new environmental impacts into account as part of the NEPA
process); see also Ctr. for Biological Diversity v. Bureau of Land Mgmt., 937 F. Supp. 2d 1140,
1157 (N.D. Cal. 2013) (invalidating a BLM lease sale because “the scale of fracking in shalearea drilling today involves risks and concerns that were not addressed by the PRMP/FEIS’
general analysis of oil and drilling development in the area”); see also ForestWatch v. U.S.
Bureau of Land Mgmt., 2016 WL 5172009, Case No. CV-15-4378-MWF (JEMx) (C.D. Cal.
Sept. 6, 2016) (holding that the BLM “acted unreasonably in failing to discuss, let alone take a
‘hard look’ at, the environmental impact of fracking in the FEIS”).

25

Hydraulic fracturing, or fracking, as used here, refers to a combination of horizontal drilling and multi-stage
hydraulic fracturing.
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With the use of fracking comes a myriad of potentially-significant environmental
impacts. Fracking has not only opened up vast areas of minerals that were previously
uneconomical to extract—thereby expanding the total land area impacted by development—the
process of fracking also causes more intense impacts to our public health, air, water, land, and
wildlife.26
BLM has confirmed the impact of these new technologies in its Analysis of the
Management Situation (“AMS”)27 for the Eastern Colorado RMP. AMS at 54 (“Potential water
quality impacts from oil and gas development include erosion and sediment production, spills of
fuel, chemicals, hydraulic fracturing fluids, produced water, or produced oil and gas.”). The
AMS also confirms that fracking is changing the way oil and gas development occurs. For
example, in the AMD, the BLM notes that “[r]apidly advancing technology . . . plays a factor in
what resources can be economically developed,” and that “[n]ew horizontal drilling and
hydraulic fracturing techniques developed in other similar geological formations, such as the
Barnett in Texas, and the Bakken in North Dakota, are being successfully applied to
economically extract oil from the Niobrara formation in the Denver-Julesburg Basin.” Id. at 168.
The agency also notes that “the vast majority of [APDs] recently reviewed by the RGFO [Royal
Gorge Field Office] have been for horizontal wells sited on multi-well pads and targeting oil in
the Niobrara formation in the Denver-Julesburg Basin in Weld County.” Id. at 169.
Despite this, BLM’s existing NEPA analyses for the underlying RMPs completely omit
any analysis of the impacts of fracking. This is not surprising considering the fact that
widespread use of fracking as an extraction technique did not occur until the early 2000s.28 But,
today, 67% of the U.S.’s natural gas comes from wells that use fracking, and 50% of the U.S.’s
oil comes from wells that use fracking. Id. Industry estimates that more than 90% of the new
wells drilled today use fracking. 29 While the BLM’s omission of a discussion of the impacts from
fracking in the RMPs/FEISs is not surprising, it is certainly an omission that the BLM must
address before approving additional leasing. See Pennaco Energy, Inc., 377 F.3d at 1151, 1153;
Ctr. for Biological Diversity, 937 F. Supp. 2d at 1157.
The RFGO EA fails to remedy this omission. Although BLM admits in the EA that
fracking will occur, see RGFO EA at 41, June 2017 EA at 69, BLM fails to fully analyze the
impacts that will occur as a result of fracking. Specifically, BLM includes some information on
induced seismicity and contamination of aquifers. RGFO EA at 41, June 3017 EA at 78. But,
these analyses omit the important impacts discussed below, including impacts to surface water,
use and loss of fresh water to fracking, impacts to roads and air quality from fracking tanker
26

See Exhibits A & B.
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The AMS is available online at: https://eplanning.blm.gov/epl-frontoffice/projects/lup/39877/59426/64617/AMS_for_Eastern_CO_RMP.4.pdf.
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See U.S. Energy Info. Admin., Hydraulically Fractured Wells Provide Two-Thirds of U.S. Natural Gas
Production (2015), https://www.eia.gov/todayinenergy/detail.php?id=26112; EIA, Hydraulic Fracturing Accounts
for About Half of Current U.S. Crude Oil Production (2015),
https://www.eia.gov/todayinenergy/detail.php?id=25372.
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Western Energy All., What is Fracking?, https://www.westernenergyalliance.org/why-western-oil-naturalgas/what-fracking (last visited Nov. 1, 2018).
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truck traffic, impacts to air quality from fracking flowback and diesel engines, impacts to human
health, and impacts to communities.
Finally, the BLM’s failure to analyze the impacts from fracking in the underlying RGFO
RMP and FEIS not only violates NEPA but also violates FLPMA. As noted above, FLPMA
requires that the BLM amend an RMP whenever there is a need to “[c]onsider a proposal or
action that does not conform to the plan,” “respond to new, intensified, or changed uses on
public land,” or “consider significant new information from resource assessments, monitoring, or
scientific studies that change land use plan decisions.” BLM Land Use Planning Handbook, H1610-1, Section VII.B at 45. At a minimum, the use of multi-stage fracking coupled with
horizontal drilling constitutes a “new, intensified, or changed use[] on public land.” Indeed,
BLM essentially admits that this is the case in its AMS. Accordingly, BLM cannot move forward
with leasing the parcels in this area until it either completes an amendment or update to the
relevant RMPs-EISs or includes a full analysis of the impacts of fracking and horizontal drilling
in a project-specific EIS.
i. BLM Must Analyze the Site-Specific, Direct and Indirect Impacts to
Water Quality and Quantity From Fracking.
The BLM must also analyze the site-specific, direct and indirect impacts to water quality
and quantity that will result fracking.
As noted above, the potential impacts that may result from hydraulic fracturing are
myriad and significant, and include, among others: impacts to water quality and supply, impacts
to habitat and wildlife, impacts to human health, as well as impacts to greenhouse gas emissions
and air quality.30 Although industry often asserts that hydraulic fracturing is safe and doesn’t
result in contamination or harm to people and the environment, a New York Times investigation
uncovered a 1987 U.S. Environmental Protection Agency (“EPA”) report to Congress which
found, among other things, that fracking can cause groundwater contamination, and cites as an
example a case where hydraulic fracturing fluids contaminated a water well in West Virginia.31
The EPA report was further summarized and reviewed in an Environmental Working Group
report,32 and demonstrates the long-known dangers of employing this technology to extract
mineral resources.

30

See, e.g., National Wildlife Federation, No More Drilling in the Dark: Exposing the Hazards of Natural Gas
Production and Protecting America’s Drinking Water and Wildlife Habitats (2011), http://www.nwf.org/News-andMagazines/Media-Center/Reports/Archive/2011/No-More-Drilling-in-the-Dark.aspx; see also U.S. Forest Serv.,
Chloride Concentration Gradients in Tank-Stored Hydraulic Fracturing Fluids Following Flowback (Nov. 2010),
http://nrs.fs.fed.us/pubs/38533/.
31

See EPA, Report to Congress, Management of Wastes from the Exploration, Development, and Production of
Crude Oil, Natural Gas, and Geothermal Energy at Ch. IV (Dec. 1987); see also Drilling Down, Documents: A
Case of Fracking Related Contamination, THE NEW YORK TIMES ONLINE,
http://www.nytimes.com/interactive/us/drilling-down-documents-7.html?_r=1&.
See Environmental Working Group, Cracks in the Façade: 25 Years ago, EPA Linked “Fracking” to
Contamination (Aug. 2011), https://static.ewg.org/reports/2011/Cracks-in-the-Facade.pdf.
32
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Fracking fluid is a conglomeration of many highly toxic chemicals and compounds. The
Endocrine Disruption Exchange (“TEDX”) has documented nearly 1,000 products injected by
energy companies into the ground in the process of extracting natural gas. Many of these
products contain chemicals that are harmful to human health. According to TEDX:
In the 980 products identified…[for use during natural gas operations], there were
a total of 649 chemicals. Specific chemical names and CAS numbers could not be
determined for 286 (44%) of the chemicals, therefore, the health effects summary
is based on the remaining 362 chemicals with CAS numbers…Over 78% of the
chemicals are associated with skin, eye or sensory organ effects, respiratory
effects, and gastrointestinal or liver effects. The brain and nervous system can be
harmed by 55% of the chemicals. These four health effect categories…are likely
to appear immediately or soon after exposure. They include symptoms such as
burning eyes, rashes, coughs, sore throats, asthma-like effects, nausea, vomiting,
headaches, dizziness, tremors, and convulsions. Other effects, including cancer,
organ damage, and harm to the endocrine system, may not appear for months or
years later. Between 22% and 47% of the chemicals were associated with these
possibly longer-term health effects. Forty-eight percent of the chemicals have
health effects in the category labeled ‘Other.’ The ‘Other’ category includes such
effects as changes in weight, or effects on teeth or bones, for example, but the
most often cited effect in this category is the ability of the chemical to cause
death.33
A Congressional Report issued in April 2011 reveals that energy companies have injected
more than 30 million gallons of diesel fuel or diesel mixed with other fluids into the ground
nationwide in the process of fracking to extract natural gas between 2005 and 2009. 34 In
Colorado, 1.3 million gallons of fluids containing diesel fuel were used in fracking wells. 35 The
EPA has stated that “the use of diesel fuel in fracturing fluids poses the greatest threat” to
underground sources of drinking water. 36 According to Congresswoman Diana DeGette of
Colorado, fracking with diesel fuel was done without permits in apparent violation of the Safe
Drinking Water Act. 37
33

TEDX, Chemicals In Natural Gas Operations,
https://endocrinedisruption.org/assets/media/documents/Multistate%20summary%208-3-17.pdf.
34

U.S. CONGRESS, HOUSE OF REPRESENTATIVES, COMMITTEE ON ENERGY AND COMMERCE, Chemicals Used in
Hydraulic Fracturing 10 (April 2011),
http://www.conservation.ca.gov/dog/general_information/Documents/Hydraulic%20Fracturing%20Report%204%2
018%2011.pdf.
35

Karen Frantz, States probe use of diesel fuel, DURANGO HERALD (Feb. 5, 2011)
http://www.durangoherald.com/article/20110206/NEWS01/702069922/-1/s.
36

David O. Williams, U.S. House probe alleges Halliburton, others illegally used diesel in gas fracking, COLORADO
INDEPENDENT, February 1, 2011, http://coloradoindependent.com/73593/u-s-house-probe-alleges-halliburton-othersillegally-used-diesel-in-gas-fracking.
37

Letter from U.S. CONGRESS, HOUSE OF REPRESENTATIVES, COMMITTEE ON ENERGY AND COMMERCE,
Representatives Henry A. Waxman, Edward J. Markey, & Diana DeGette, to Lisa Jackson, Administrator, U.S.
ENVIRONMENTAL PROTECTION AGENCY (Jan. 31, 2011), http://degette.house.gov/media-center/pressreleases/energy-commerce-committee-fracking-investigation-reveals-millions-of; see also Environment News
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Despite the energy industry’s explanation that a thick layer of bedrock safely separates
the gas-containing rock layer being fractured from ground-water used for drinking and surface
water sources, evidence is emerging that warns that contaminants from gas wells are making
their way into groundwater. Evidence suggesting contaminants from drilling and fracking
operations have contaminated drinking water includes:
•

In March 2004, gas was discovered bubbling up in West Divide Creek. The Colorado
Oil and Gas Conservation Commission (“COGCC”) took samples of the water and
discovered they contained benzene, which was traceable to a seep caused by EnCana
while drilling for natural gas. EnCana was subsequently fined $371,000 as a result of
contaminating West Divide Creek. 38

•

The COGCC investigated complaints from Weld County, Colorado that domestic
water wells were allegedly contaminated from oil and gas development. The COGCC
concluded after investigation that the Ellsworth’s water well contained a mixture of
biogenic and thermogenic methane that was in part attributable to oil and gas
development. Ms. Ellsworth and the operator reached a settlement in that case. 39

•

In Pavillion, Wyoming, EPA found 11 of 39 water samples collected from domestic
wells were contaminated with chemicals linked to local natural gas fracking
operations. The EPA found arsenic, methane gas, diesel-fuel-like compounds and
metals including copper and vanadium. Of particular concern were compounds called
adamantanes— a natural hydrocarbon found in natural gas—and a little-known
chemical called 2-butoxyethanol phosphate, or 2-BEp. 2-BEp is closely related to 2BE, a substance known to be used in fracking fluids. 40

•

The Pennsylvania Department of Environmental Protection drafted a report that
documented cases in two dozen communities where new or operating oil or gas wells
led to methane migrating into drinking water wells and streams, as well as more than
three dozen more cases where methane contamination of drinking water sources was
linked to abandoned wells. 41

Service, Toxic Diesel Fuel Used Without Permits in Fracking Operations, February 4, 2011, http://www.ensnewswire.com/ens/feb2011/2011-02-04-092.html.
Colo. Oil & Gas Conservation Comm’n, In the Matter of Alleged Violations of the Rules and Regulations of the
Colorado Oil and Gas Conservation Commission by Encana Oil & Gas (USA) Inc., Garfield County Colorado,
Cause No. 1V, Order No. 1V-276 (Aug.16, 2004), https://cogcc.state.co.us/orders/orders/1v/276.html.
38
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Letter from David Neslin, Director, Colorado Oil and Gas Conservation Commission, to Mr. and Mrs. Ellsworth
(Aug. 7, 2009), https://www.energyindepth.org/wp-content/uploads/2018/02/GASLAND-DOC.pdf.
40

See EPA Draft Report, Investigation of Ground Water Contamination Near Pavillion, Wyoming (Dec. 2011),
https://www.epa.gov/sites/production/files/documents/EPA_ReportOnPavillion_Dec-8-2011.pdf.
Pennsylvania Dep’t of Envtl. Protection, Bureau of Oil and Gas Management, Stray Natural Gas Migration
Associated with Oil and Gas Wells, Draft Report (Oct. 28, 2009),
http://www.dep.state.pa.us/dep/subject/advcoun/oil_gas/2009/Stray%20Gas%20Migration%20Cases.pdf.
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•

A house in Bainbridge, Ohio exploded on November 15, 2007. The investigators
determined that the well had been improperly constructed, that hydraulic fractures
grew out of zone, and pressure was not safely managed after fracturing, allowing gas
to migrate into the shallow drinking water aquifer and subsequently into domestic
water wells, culminating in the explosion. 42 The faulty cement casing of the well
developed a crack allowing methane to seep underground and fill a residential
basement.

•

On January 1, 2009, a water well at a home in Dimock, Township, Susquehanna
County, PA, exploded. The Pennsylvania Department of Environmental Protection
(“PA DEP”) documented elevated levels of methane in numerous drinking water
wells near Cabot natural gas wells and concluded that the elevated methane in
drinking water was a result of Cabot’s failure to properly case and cement several of
its gas wells, which allowed methane to migrate from the wells into drinking water.43

Other known and suspected adverse effects of drilling and fracking operations include:
•

Garfield County, Colorado, Commissioners recently expressed their health and safety
concerns regarding natural gas drilling and fracking by stating in a legal filing that,
“No agency…can guarantee Garfield County residents that exposures to oil and gas
emissions will not produce illness or latent effects, including death.” They cited the
cases of three people – Chris Mobaldi, Verna Wilson, and Jose Lara – who died after
suffering from drilling-related illnesses in Garfield County. 44

•

In April 2008, a nurse at a hospital in Durango, Colorado, became critically ill and
almost died of organ failure as a result of second-hand chemical exposure acquired
while treating a drill rig worker who had fracking fluid on his clothes. 45

•

In Texas, which now has approximately 93,000 natural-gas wells, up from around
58,000 a dozen years ago, a hospital system in the six counties with some of the

42

See, e.g. Ohio Dep’t of Nat. Resources, Division of Mineral Resources Mgmt., Report on the Investigation of the
Natural Gas Invasion of Aquifers in Bainbridge Township of Geauga County, Ohio (Sept.1, 2008),
http://oilandgas.ohiodnr.gov/portals/oilgas/pdf/bainbridge/report.pdf; Bair, E. S. et al. Expert Panel Technical
Report, Subsurface Gas Invasion Bainbridge Township, Geauga County, Ohio (2010),
https://oilandgas.ohiodnr.gov/portals/oilgas/pdf/bainbridge/DMRM%200%20Title%20Page,%20Preface,%20Ackno
wledgements.pdf.
Pennsylvania Dep’t of Envtl. Protection, Consent Order and Settlement,
http://files.dep.state.pa.us/oilgas/OilGasLandingPageFiles/FinalCO&A121510.pdf (hereinafter “Cabot Consent
Order”).
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David O. Williams, GarCo Officials Blast State Gas Drilling Rules in Case Requesting More Well Density, THE
COLORADO INDEPENDENT, Jan. 19, 2011, http://coloradoindependent.com/72246/garco-officials-blast-state-gasdrilling-rules-in-case-requesting-more-well-density.
Eric Frankowski, Gas Industry Secrets and a Nurse’s Story, HIGH COUNTRY NEWS, July 28, 2008,
http://www.hcn.org/wotr/gas-industry-secrets-and-a-nurses-story.
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heaviest drilling reported in 2010 a 25 percent asthma rate for young children, more
than three times the state rate of about 7 percent. 46
Abrahm Lustgarten, an investigative reporter with ProPublica, who has won the George
Polk Award for Environmental Reporting for his work on the dangers of natural gas drilling,
writes:
Dennis Coleman, a leading international geologist and expert on tracking
underground migration, says more data must be collected before anyone can say
for sure that drilling contaminants have made their way to water or that fracturing
is to blame. But Coleman also says there’s no reason to think it can’t happen.
Coleman’s Illinois-based company, Isotech Laboratories, has both the government
and the oil and gas industry as clients. He says he has seen methane gas seep
underground for more than seven miles from its source. If the methane can seep,
the theory goes, so can the fluids. 47
Important evidence of groundwater contamination from hydraulic fracturing is found in
an EPA draft report investigating ground water contamination near Pavillion, Wyoming
(“Pavillion Report”).48 Among its findings, the Pavillion Report provides:
Elevated levels of dissolved methane in domestic wells generally increase in those
wells in proximity to gas production wells. Pavillion Report, at xiii.
Detection of high concentrations of benzene, xylenes, gasoline range organics,
diesel range organics, and total purgeable hydrocarbons in ground water samples
from shallow monitoring wells near pits indicates that pits are a source of shallow
ground water contamination in the area of investigation. Pits were used for
disposal of drilling cuttings, flowback, and produced water. There are at least 33
pits in the area of investigation. When considered separately, pits represent
potential source terms for localized ground water plumes of unknown extent.
When considered as whole they represent potential broader contamination of
shallow ground water. Id. at 33 (emphasis added).
The explanation best fitting the data for the deep monitoring wells is that
constituents associated with hydraulic fracturing have been released into the Wind
River drinking water aquifer at depths above the current production zone. Id.
(emphasis added).
Although some natural migration of gas would be expected above a gas field such
Ian Urbina, Regulations Lax as Gas Well’s Tainted Waters Hits Rivers, THE NEW YORK TIMES, Feb. 26, 2011,
http://www.nytimes.com/2011/02/27/us/27gas.html?pagewanted=all.
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Abrahm Lustgarten, Hydrofracked? One Man’s Mystery Leads to a Backlash Against Natural Gas Drilling,
PROPUBLICA, Feb. 25, 2011, http://www.propublica.org/article/hydrofracked-one-mans-mystery-leads-to-abacklash-against-natural-gas-drill/single.
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EPA Draft Report, Pavillion, supra.
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as Pavillion, data suggest that enhanced migration of gas has occurred to ground
water at depths used for domestic water supply and to domestic wells. Id. at 37
(emphasis added).
A line of reasoning approach utilized at this site best supports an explanation that
inorganic and organic constituents associated with hydraulic fracturing have
contaminated ground water at and below the depth used for domestic water
supply…. A line of evidence approach also indicates that gas production activities
have likely enhanced gas migration at and below depths used for domestic water
supply and to domestic wells in the area of investigation. 49
Although the Pavillion Report was never finalized, EPA shared preliminary data with,
and obtained feedback from, Wyoming state officials, EnCana, Tribes, and Pavillion residents,
prior to release. Even in draft form, the Pavillion Report and its troubling findings— as well as
other evidence of fracking related contamination from around the country—satisfies the low
threshold for consideration of the impacts required by NEPA.50
There is no doubt that Colorado faces the same risks from fracking. AirWaterGas
researchers from the University of Colorado, Boulder found nine chemicals of most concern used
in hydraulic fracturing fluid based on their toxicity, mobility, persistence, and frequency of use. 51
Oil and gas wells with surface casing pressure have compromised structural integrity and pose a
risk for releasing stray gas into the surrounding aquifer or atmosphere.52 They also found that
deviated wells (wells drilled at an angle but not fully horizontal), and horizontal wells develop
surface casing pressure more frequently than vertical wells. 53 Another AirWaterGas study found
that insufficient casing or cementing of a wellbore in the Denver-Julesburg Basin of Colorado
was the main cause of methane migration from oil and gas wells into water wells. 54 Using
publicly-available data from the Colorado Oil and Gas Conservation Commission (COGCC),
AirWaterGas researchers identified 42 drinking water wells in Colorado that contained
thermogenic stray gas originating from underlying oil and gas producing formations. 55
Reports from New Mexico have acknowledged a proliferation of “frack hits,” or
“downhole communication,” where new horizontal drilling for oil is communicating with both
49

Id. at 39 (emphasis added).

50

For the results of a recent investigation of the potential contamination in Pavillion, see Dominic DiGiulio and
Robert B. Jackson, Impact to Underground Sources of Drinking Water and Domestic Wells from Production Well
Stimulation and Completion Practices in the Pavillion, Wyoming, Field, Environmental Science and Technology
(Mar. 29, 2016), http://pubs.acs.org/doi/pdf/10.1021/acs.est.5b04970.
51

AirWaterGas: NSF Sustainability Research Network, Research Topics, https://www.airwatergas.org/research/
(last visited July 16, 2018) (citing Jessica D. Rogers et al., A Framework for Identifying Organic Compounds of
Concern in Hydraulic Fracturing Fluids Based on Their Mobility and Persistence in Groundwater, 2 Envtl. Sci. &
Tech. Letters 158–64 (2015), https://pubs.acs.org/doi/pdf/10.1021/acs.estlett.5b00090).
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historic and active vertical wells. 56 This is a significant development that could result in well
blowouts, contamination of resources, and issues over who is responsible for liabilities and costs
of such impacts. And, just recently, a federal district court in New Mexico held that BLM’s
decision to lease lands within the Santa Fe National Forest for oil and gas without a site-specific
analysis of the impacts to water violated NEPA. San Juan Citizens All. v. U.S. Bureau of Land
Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at *19 (D.N.M. June 14, 2018).
Specifically, the court held that the BLM was required to quantify reasonably foreseeable
impacts to water quantity, including “mak[ing] estimates of potential water usage for the
different methods of hydraulic fracturing[.]” Id. Thus, the BLM is required to analyze the
impacts to water quality and quantity in compliance with NEPA.
Historically, BLM has been dismissive of possible impacts to water quality from
hydraulic fracturing. However, given the weight of both new and old evidence documenting the
risk of water contamination from gas drilling across the country and within the planning area,
BLM’s approach is becoming increasingly untenable. The simple fact of the matter is that natural
gas development has the potential for poisoning our water with toxic, hazardous, and
carcinogenic chemicals as well as naturally occurring radioactive radium, and BLM must
provide a thorough hard look analysis of these potentially-significant impacts.
H. BLM Must Consider Recent Climate Science and Carbon Budgeting.
\ NEPA requires BLM to consider existing, new, and revised climate science and policy
as well as quantify and discuss the significance of the direct, indirect, and cumulative greenhouse
gases generated by its proposed action. 40 C.F.R. §§ 1500.1 (requiring “high quality
information” and “accurate scientific analysis”), 1502.16 (outlining what’s required in an
impacts analysis), 1508.7 (defining cumulative impacts), 1508.8 (defining direct and indirect
impact); Western Organization of Resource Councils v. U.S. Bureau of Land Management, CV
16-21-GF-BMM, 2018 WL 1475470, (D. Mont. Mar. 26, 2018) (requiring consideration of
climate change the RMP stage); Sierra Club v. Fed. Energy Regulatory Comm’n, 867 F.3d 1357,
1374 (D.C. Cir. 2017) (requiring quantification of indirect greenhouse gas emissions); Center for
Biological Diversity v. National Highway Traffic. Admin., 538 F.3d 1172, 1215 (2008) (requiring
assessment of the cumulative impacts of climate change).
Climate change has been intensively studied and acknowledged at the global, national,
and regional scales. Climate change is being fueled by the human-caused release of greenhouse
gas emissions (“GHG”), in particular carbon dioxide and methane. Carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride are recognized as
the key greenhouse gases contributing to climate change. In 2009, the Environmental Protection
Agency (“EPA”) found that these “six greenhouse gases taken in combination endanger both the
public health and the public welfare of current and future generations.” 57 The D.C. Circuit has
See, e.g., Gayathri Vaidyanathan, In N.M., A Sea Of ‘Frack Hits’ May Be Tilting Production, E&E News, (Mar.
18, 2014), https://www.eenews.net/energywire/2014/03/18/stories/1059996265.
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EPA, Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean
Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009), https://www.epa.gov/sites/production/files/201608/documents/federal_register-epa-hq-oar-2009-0171-dec.15-09.pdf.
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upheld this decision as supported by the vast body of scientific evidence on the subject. See
Coal. for Responsible Regulation, Inc. v. EPA., 684 F.3d 102, 120-22 (D.C. Cir. 2012).
The Intergovernmental Panel on Climate Change (“IPCC”) is a Nobel Prize-winning
scientific body within the United Nations that reviews and assesses the most recent scientific,
technical, and socio-economic information relevant to our understanding of climate change. In
one of its more recent reports to policymakers in 2014, the IPCC provided a summary of our
understanding of human-caused climate change. 58 Among other things, the IPCC stated:
•

Human influence on the climate system is clear, and recent anthropogenic emissions
of greenhouse gases are the highest in history. Recent climate changes have had
widespread impacts on human and natural systems.

•

Warming of the climate system is unequivocal, and since the 1950s, many of the
observed changes are unprecedented over decades to millennia. The atmosphere and
ocean have warmed, the amounts of snow and ice have diminished, and sea level has
risen.

•

Anthropogenic greenhouse gas emissions have increased since the pre-industrial era,
driven largely by economic and population growth, and are now higher than ever.
This has led to atmospheric concentrations of carbon dioxide, methane, and nitrous
oxide that are unprecedented in at least the last 800,000 years. Their effects, together
with those of other anthropogenic drivers, have been detected throughout the climate
system and are extremely likely to have been the dominant cause of the observed
warming since the mid-20th century.

•

In recent decades, changes in climate have caused impacts on natural and human
systems on all continents and across the oceans. Impacts are due to observed climate
change, irrespective of its cause, indicating the sensitivity of natural and human
systems to changing climate.

•

Continued emission of greenhouse gases will cause further warming and long-lasting
changes in all components of the climate system, increasing the likelihood of severe,
pervasive, and irreversible impacts for people and ecosystems. Limiting climate
change would require substantial and sustained reductions in greenhouse gas
emissions which, together with adaptation, can limit climate change risks.

•

Surface temperature is projected to rise over the 21st century under all assessed
emission scenarios. It is very likely that heat waves will occur more often and last
longer, and that extreme precipitation events will become more intense and frequent
in many regions. The ocean will continue to warm and acidify, and global mean sea
level will continue to rise. 59
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IPCC AR5, Summary for Policymakers (Mar. 2014), http://www.ipcc.ch/pdf/assessmentreport/ar5/syr/AR5_SYR_FINAL_SPM.pdf.
59

Id. at 2–10.
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The IPCC recently expounded on its findings, noting that the differences between the
impacts at 1.5°C warming and 2.0°C warming are significant and that rapid action away from
fossil fuels is needed if we are to limit the impacts of climate change. 60 Specifically, the IPCC
found:
•

Human activities are estimated to have caused approximately 1.0°C of global
warming above pre-industrial levels, with a likely range of 0.8°C to 1.2°C. Global
warming is likely to reach 1.5°C between 2030 and 2052 if it continues to increase at
the current rate.

•

Warming from anthropogenic emissions from the pre-industrial period to the present
will persist for centuries to millennia and will continue to cause further long-term
changes in the climate system, such as sea level rise, with associated impacts but
these emissions alone are unlikely to cause global warming of 1.5°C.

•

Climate models project robust differences in regional climate characteristics between
present-day and global warming of 1.5°C, and between 1.5°C and 2°C. These
differences include increases in: mean temperature in most land and ocean regions,
hot extremes in most inhabited regions, heavy precipitation in several regions, and the
probability of drought and precipitation deficits in some regions.

•

On land, impacts on biodiversity and ecosystems, including species loss and
extinction, are projected to be lower at 1.5°C of global warming compared to 2°C.
Limiting global warming to 1.5°C compared to 2°C is projected to lower the impacts
on terrestrial, freshwater, and coastal ecosystems and to retain more of their services
to humans.

•

Climate-related risks to health, livelihoods, food security, water supply, human
security, and economic growth are projected to increase with global warming of
1.5°C and increase further with 2°C.

•

Pathways limiting global warming to 1.5°C with no or limited overshoot would
require rapid and far-reaching transitions in energy, land, urban and infrastructure
(including transport and buildings), and industrial systems (high confidence). These
systems transitions are unprecedented in terms of scale, but not necessarily in terms
of speed, and imply deep emissions reductions in all sectors, a wide portfolio of
mitigation options and a significant upscaling of investments in those options
(medium confidence). 61
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IPCC SR 15, Global Warming of 1.5°: Summary for Policy Makers (Oct. 2018),
http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf.
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Id. at SPM-4 to SPM-21.
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With particular regard to the Southwest Region—which includes Colorado, New Mexico,
Utah, Arizona, Nevada, and California—the National Climate Assessment included in the
following overview:62
•

Snowpack and streamflow amounts are projected to decline in parts of the
Southwest, decreasing surface water supply reliability for cities, agriculture,
and ecosystems.

•

The Southwest produces more than half of the nation’s high-value specialty
crops, which are irrigation-dependent and particularly vulnerable to extremes
of moisture, cold, and heat. Reduced yields from increasing temperatures and
increasing competition for scarce water supplies will displace jobs in some
rural communities.

•

Increased warming, drought, and insect outbreaks, all caused by or linked to
climate change, have increased wildfires and impacts to people and
ecosystems in the Southwest. Fire models project more wildfire and increased
risks to communities across extensive areas.

•

Flooding and erosion in coastal areas are already occurring even at existing
sea levels and damaging some California coastal areas during storms and
extreme high tides. Sea level rise is projected to increase as Earth continues to
warm, resulting in major damage as wind-driven waves ride upon higher seas
and reach farther inland.

•

Projected regional temperature increases, combined with the way cities
amplify heat, will pose increased threats and costs to public health in
southwestern cities, which are home to more than 90% of the region’s
population. Disruptions to urban electricity and water supplies will exacerbate
these health problems.
Recent reports demonstrate that impacts of climate change continue to accelerate.
According to the National Oceanic and Atmospheric Administration (“NOAA”), “[t]he
combined average temperature over global land and ocean surfaces for August 2016 was the
highest for August in the 137-year period of record, marking the 16th consecutive month of
record warmth for the globe.” 63 And, in September 2018, NOAA concluded “[w]ith global
records dating back to 1880, the September 2018 global temperature across the world's land and
ocean surfaces was 0.78°C (1.40°F) above the 20th century average of 15.0°C (59.0°F)—tying
with 2017 as the fourth highest September temperature in the 139-year record.”64 Similarly, in
September 2018, the atmospheric concentration of CO 2 was approximately 405.51 ppm, up from
62
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403.37 ppm the same month a year earlier. 65 The global climate crisis is happening and it is
accelerating quickly, as shown in the graphs below.

The graphs show globally averaged historic and monthly mean carbon dioxide.
Data from the American Meteorological Society, NASA, and NOAA, provide further
information. “The global land and ocean surface temperature was remarkably high in 2017.
Depending on the dataset considered, the past year ranked as the second or third highest since
records began in the mid-to-late 1800s at 0.38°–0.48°C above the 1981–2010 average.”66
Additionally, “[c]ontinuing the planet’s long-term warming trend, globally averaged
temperatures in 2017 were 1.62 degrees Fahrenheit (0.90 degrees Celsius) warmer than the 1951
to 1980 mean, according to scientists at NASA’s Goddard Institute for Space Studies (GISS) in
New York. That is second only to global temperatures in 2016.”67 “Earth’s globally averaged
temperature for 2017 made it the third warmest year in NOAA’s 138-year climate record, behind
2016 (warmest) and 2015 (second warmest). However, unlike the past two years, Earth’s average
temperature in 2017 was not influenced by the warming effect of an El Nino, say scientists from
NOAA’s National Centers for Environmental Information (NCEI).”68
The U.S. has committed to addressing climate change through at variety of laws and
obligations. For example, although the Trump Administration has indicated an intent to withdraw
the U.S. from the Paris Agreement, the U.S. is still bound by the agreement through 2020. 69 The
Paris Agreement commits all signatories to a target holding long-term global average
65

NOAA, Earth System Research Laboratory, Trends in Atmospheric Carbon Dioxide,
http://www.esrl.noaa.gov/gmd/ccgg/trends/ (last visited Oct. 29, 2018).
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American Meteorological Society, State of the Climate in 2017, Vol. 99, No. 8 (Aug. 2018), at S5.
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NASA, Long-Term Warming Trend Continued in 2017: NASA, NOAA (Jan. 18, 2018),
https://www.nasa.gov/press-release/long-term-warming-trend-continued-in-2017-nasa-noaa.
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NOAA, 2017 Was 3rd Warmest Year on Record for the Globe, Jan. 18, 2018, https://www.noaa.gov/news/noaa2017-was-3rd-warmest-year-on-record-for-globe.
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See Valerie Volcovici, U.S. Submits Formal Notice of Withdrawal From Paris Climate Pact, Reuters, Aug. 4,
2018, https://www.reuters.com/article/us-un-climate-usa-paris/u-s-submits-formal-notice-of-withdrawal-from-parisclimate-pact-idUSKBN1AK2FM.
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temperature “to well below 2°C above pre-industrial levels and to pursue efforts to limit the
temperature increase to 1.5°C above pre-industrial levels.”70 And, as articulated in the 2018
IPCC Special Report, “Climate models project robust differences in regional climate
characteristics between present-day and global warming of 1.5°C, and between 1.5°C and 2°C.
These differences include increases in: mean temperature in most land and ocean regions, hot
extremes in most inhabited regions, heavy precipitation in several regions, and the probability of
drought and precipitation deficits in some regions.” 71 Thus, it is imperative that global warming
be limited to no more that 1.5°C above pre-industrial levels.
The Department of Interior has also historically acknowledged the need to address
climate change through the implementation of Secretarial Orders 3326, Evaluating Climate
Change Impacts in Management Planning (Jan. 19, 2001)72 and 3289, Addressing the Impacts of
Climate Change on America’s Water, Land, and Other Natural and Cultural Resources (Sept.
14, 2009).73 Although both of these orders are no longer in effect, 74 the federal government is
still bound to address climate change through continuing requirements such as the Paris
Agreement, existing case law, and the requirements of NEPA. See Center for Biological
Diversity v. National Highway Traffic. Admin., 538 F.3d 1172, 1215 (2008) (requiring the
assessment of the cumulative impacts of climate change under NEPA). 75
Indeed, the Department of Interior is uniquely situated to address climate change. BLM is
responsible for the management of 700 million acres of federal onshore subsurface minerals. 76
According to a 2012 report, the “total GHG emissions resulting from the extraction of fossil fuels
from federal lands by private leaseholders was approximately 1,563 MMTCO2e in 2008, 1,537
MMTCO2e in 2009, and 1,551 MMTCO2e in 2010.”77 These emissions amount to
“approximately 23% of total U.S. GHG emissions and 27% of energy-related GHG emissions.”78
An updated version of this report, published in 2014, re-confirmed the significance of federal
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United Nations Climate Change, Paris Agreement, Art. II, Section 1(a),
https://unfccc.int/sites/default/files/english_paris_agreement.pdf.
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IPCC SP15, supra, at SPM-8.
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Archived copy available online at: https://www.doi.gov/sites/doi.gov/files/elips/documents/archived-3226_evaluating_climate_change_impacts_in_management_planning.pdf.
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Archived copy available online at: https://www.doi.gov/sites/doi.gov/files/elips/documents/archived-3289_addressing_the_impacts_of_climate_change_on_americas_water_land_and_other_natural_and_cultural_resources.p
df.
See Columbia Law School, Sabin Center for Climate Change Law, Regulation Database – Department of Interior,
http://columbiaclimatelaw.com/resources/climate-deregulation-tracker/database/doi/ (last visited Oct. 20, 2018).
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See also Cong. Research Serv., U.S. Climate Change Regulation and Litigation: Selected Legal Issues 29 (Apr.
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fossil fuel emissions. 79 According to it, federal fossil fuel extraction contributed approximately
1.344 MMTCO2e in 2012, which amounts to 21% of U.S. GHG emissions and 24% of energyrelated emissions. 80
If new leasing ceases and existing non-producing leases are not renewed, 12% of oil
production could be avoided in 2025 and 65% could be avoided by 2040 while 6% of natural gas
production could be avoided in 2025 and 59% could be avoided by 2040. 81 A comparison with
other measures shows that “no leasing” could be a very significant part of U.S. efforts to address
climate change. The 100 Mt CO2 emissions savings that could result from no leasing in 2030
compares favorably with EPA standards for light- and medium-vehicles that are expected to
yield 200 Mt in CO2 savings in 2030, and with standards for heavy-duty vehicles that are
expected to yield 70 Mt in CO2 savings in the same year.
The Council on Environmental Quality (“CEQ”) has provided guidance on how federal
agencies should address climate change in their NEPA analyses through its Final Guidance for
Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions and the
Effects of Climate Change in National Environmental Policy Act Reviews (hereafter, “Final
Climate Guidance”). 82 The Final Guidance applies to all proposed federal agency actions,
“including land and resource management actions.” 83 In its Final Guidance, the CEQ recognized
that:
Climate change results from the incremental addition of GHG emissions from
millions of individual sources, which collectively have a large impact on a global
scale. CEQ recognizes that the totality of climate change impacts is not
attributable to any single action, but are exacerbated by a series of actions
including actions taken pursuant to decisions of the Federal Government.
Therefore, a statement that emissions from a proposed Federal action represent
only a small fraction of global emissions is essentially a statement about the
nature of the climate change challenge, and is not an appropriate basis for
deciding whether or to what extent to consider climate change impacts under
NEPA. Moreover, these comparisons are also not an appropriate method for
characterizing the potential impacts associated with a proposed action and its
alternatives and mitigations because this approach does not reveal anything
beyond the nature of the climate change challenge itself: the fact that diverse
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individual sources of emissions each make a relatively small addition to global
atmospheric GHG concentrations that collectively have a large impact.84
Although the Trump Administration has since revoked the CEQ’s August 2016 Climate
Guidance85 and the BLM revoked IM No. 2017-003 regarding the Guidance on October 24,
2017, the BLM is still bound by the CEQ’s NEPA regulations and existing case law applying
these documents. See Sierra Club v. Fed. Energy Regulatory Comm’n, 867 F.3d 1357, 1374
(D.C. Cir. 2017); see also San Juan Citizens All. v. U.S. Bureau of Land Mgmt., No. 16-CV-376MCA-JHR, 2018 WL 2994406, at *10, n.5 (D.N.M. June 14, 2018) (finding the CEQ Guidance
to be persuasive, despite its revocation).
Simply put, the timeframe to avoid catastrophic climate change is short, and the
management of our federal minerals is dangerously out of step with this reality.
I.

BLM Must Analyze Site-Specific, Direct and Indirect Greenhouse Gas
Emissions That Will Result from the Proposed Action.

On a related note, the BLM must analyze the site-specific, direct and indirect greenhouse
gas emissions from leasing the December 2018 parcels. See Western Org. of Resource Councils
v. U.S. Bureau of Land Mgmt., CV 16-21-GF-BMM, 2018 WL 1456624, at *9 (D. Mont. March
23, 2018); San Juan Citizens All. v. U.S. Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR,
2018 WL 2994406, at *11 (D.N.M. June 14, 2018).
Here, none of the proposed leases have NSO stipulations for the entire parcel, 86 and as
demonstrated by the map of producing wells within the RGFO provided above as well as the
map of producing wells in the other field offices as provided below, the leases are in areas that
have experienced extensive exploration for oil and gas. Thus, greenhouse gas emissions from the
lease sale are reasonably foreseeable, and the BLM is required to estimate these through a sitespecific NEPA analysis.
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Id. at 10–11.
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Presidential Executive Order: Promoting Energy Independence and Economic Growth at § 3(c) (Mar. 28, 2017),
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-promoting-energy-independenceeconomic-growth/.
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See generally BLM Colorado, Competitive Oil and Gas Lease Sale Notice, https://eplanning.blm.gov/epl-frontoffice/projects/nepa/109938/160428/196164/Sale_Notice_December2018.pdf.
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Yet, although the BLM calculates a rough per well emission estimate for the RGFO
parcels, the BLM fails to articulate how many wells it anticipates from the lease parcels and what
the total emissions from these wells will be, thereby obscuring the full impacts of the proposed
action. See RGFO EA at 20–22. Because BLM relies on a DNA for the other field offices, no per
well emissions estimate exists for the specific parcels at issue in the December 2018 lease sale.
Furthermore, because the BLM fails to consider any alternative that reduces the proposed
number of lease parcels or otherwise compare these emissions to a relevant metric such as the
social cost of carbon protocol, the agency also fails to assess the significance of the project’s
emissions.
Perhaps more importantly, the BLM fails to fully to calculate and disclose the
downstream (indirect) greenhouse gas emissions that will result from the combustion of any oil
and gas produced. Although the agency includes a note underneath Table 4 stating that the per
well emissions includes downstream combustion, because this number is not denoted separately,
it is impossible to tell if BLM actually analyzes this. See RGFO EA at 21–22. It is also
impossible to tell if BLM assesses both methane and carbon emissions and what the assumed
average production rate for oil and gas wells is. The BLM also fails to assess emissions over the
life of the well. And again, for the other field offices, because BLM relies on a DNA, no per well
indirect emissions estimate exists for the specific parcels at issue in the December 2018 lease
sale.
A number of courts have confirmed that a thorough downstream GHG analysis is
required at both the RMP and lease sale stages. Sierra Club v. Fed. Energy Regulatory Comm’n,
867 F.3d 1357, 1374 (D.C. Cir. 2017) (holding that the Federal Energy Regulatory Commission
must analyze downstream GHG emissions from three natural gas pipelines where it has already
estimated how much gas the pipelines would transport); Western Org. of Resource Councils v.
U.S. Bureau of Land Mgmt., CV 16-21-GF-BMM, 2018 WL 1456624, at *9 (D. Mont. March
23, 2018) (holding that the BLM must analyze downstream GHG emissions at the RMP stage
where the underlying RMPs estimated the tons of coal produced); San Juan Citizens All. v. U.S.
Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 2018 WL 2994406, at *11 (D.N.M. June 14,
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2018) (holding that the BLM must analyze downstream GHG emissions for proposed oil and gas
lease parcels).
For this latter case, the court specifically held that “BLM’s failure to estimate the amount
of greenhouse gas emissions which will result from consumption of the oil and gas produced as a
result of development of wells on the leased areas was arbitrary,” because the indirect effects of
leasing were reasonably foreseeable and that BLM’s arguments otherwise were “contrary to the
reasoning in several persuasive cases that combustion emissions are an indirect effect of an
agency’s decision to extract those natural resources.” See San Juan Citizens All., 2018 WL
2994406, at *10–11 (emphasis added). The court also concluded, “[t]his error [] require[d] BLM
[to] reanalyze the potential impacts of such greenhouse gases on climate change in light of the
recalculated amount of emissions in order to comply with NEPA.” Id. at *11. As a result, the
court set aside the BLM’s finding of no significant impact, the leases, and remanded the issue to
BLM for further analysis. Id. at *21.
BLM routinely calculates and discloses its full assumptions and calculations for indirect
(downstream) emissions at the leasing stage. For example, just recently the Billings Field Office
in Montana calculated estimated downstream GHG emissions using the following table.
Table 11. Estimated Downstream GHG Emissions due to Fossil Fuel Combustion

County

# of wells
estimated for
March 2018
Leasing EA
oil

Ave oil
Ave. gas
prod. Rate prod. Rate
(BBL/day/ (MCF/day/
well)
well)

CO2
Combustion
emission
factor
(g/MMBTU)

CH4
Combustion
emission
factor
(g/MMBTU)

N2 O
CO2
Combustion
emission
Emissions
factor
(metric tons)
(g/MMBTU)

CH4
N2 O
Emissions
Emissions
(metric tons) (metric tons)

CO2 eq
Million
Metric
Tons/Year
(MMTY)

gas

Carbon

1

0

11.3

0

74,000

10

0.6

1770.24

0.24

0.01

0.0018

Carbon

0

1

0

33

53,060

1

0.1

655.09

0.01

0.00

0.0007

Musselshell

1

0

7

0

74,000

10

0.6

1096.61

0.15

0.01

0.0011

Sweetgrass

0

1

0

17

53,060

1

0.1

327.54

0.01

0.00

0.0003

Stillwater

0

1

0

19

53,060

1

0.1

377.17

0.01

0.00

0.0004
0.0042

References: http://bogc.dnrc.mt.gov/onlinedata.asp , https://www.eia.gov/oiaf/1605/coefficients.html#tbl3 ,
https://www3.epa.gov/ttnchie1/ap42/ch01/final/c01s03.pdf

As the court in Sierra Club v. FERC noted, the purpose of such an analysis is to foster
“informed decision making” and “informed public comment.” 867 F.3d at 1374. Without details
as to if and how BLM calculated downstream greenhouse gas emissions, the BLM does not meet
this standard.
Finally, the BLM cannot rely on the underlying RMPs/EISs to fulfill its NEPA duties.
Both of the underlying RMPs/FEISs are very outdated (from 1989 and 1996) and fail to analyze
any greenhouse gas emissions, let alone acknowledge that climate change is occurring. Thus, the
BLM must wait until it completes the updated RMPs/FEISs before proceeding to approve oil and
gas leasing.
38
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J.

The BLM Must Analyze Cumulative Greenhouse Gas Emissions That Will
Result from the Proposed Action.

The BLM must also complete a cumulative impacts analysis of the lease sale, including
an assessment of the cumulative greenhouse gas emissions that will result from past, present, and
future actions within the area. Specifically, the BLM must analyze greenhouse gas emissions
from similar, collectively significant oil and gas lease sales within Colorado, as well as
throughout the Rocky Mountain West.
CEQ NEPA regulations define “cumulative impacts” as:
the impact on the environment which results from the incremental impact of the
action when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or person undertakes
such other actions. Cumulative impacts can result from individually minor but
collectively significant actions taking place over a period of time.
40 C.F.R. § 1508.7.
This is exactly what the federal oil and gas leasing program presents—individual actions
with collectively significant impacts. For example, the BLM has sold, is selling, and will be
selling millions of acres of oil and gas leases in the West, including:
•

Colorado: In December of 2017, the BLM sold 23 parcels covering 22,073.110 acres in
western Colorado. See https://eplanning.blm.gov/epl-frontoffice/projects/nepa/72396/126871/154522/Sale_Results_December_2017.pdf. In March
2018, the BLM sold 4 parcels totaling 1,400 acres. https://www.blm.gov/pressrelease/blm-colorado-oil-and-gas-lease-sale-nets-10063. The BLM sold 59 parcels
(50,572.56 acres) at the June 2018 sale, https://eplanning.blm.gov/epl-frontoffice/projects/nepa/89119/147679/181533/Sale_Results_June2018.pdf. The BLM sold
20 parcels totaling 8,159.98 acres at its September 2018 lease sale. See
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/94054/156524/191593/Sale_Results_Sept2018.pdf.

•

New Mexico, Texas, Oklahoma, & Kansas: The lease sale scheduled for September 2017
sold 61 parcels (15,331.91 acres). See https://eplanning.blm.gov/epl-frontoffice/projects/nepa/69506/119984/146392/NM_090717_LeaseSaleResults.pdf. For the
December 2017 sale, the BLM sold 7 parcels (2,104.15 acres). See
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/80914/126963/154610/Final_Sale_Results_12_07_2017.pdf. At the
June 2018 sale, the agency sold 24 parcels (4,152.10 acres),
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/95453/147765/181619/June_2018_Sale_Results.pdf. The September
2018 sale sold 142 parcels (50,796.88 acres) in southeastern New Mexico,
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/103545/156566/191664/SALE_RESULTS_092018.pdf. And, at the
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December 2018 sale, BLM is planning to sell 133 parcels totaling 98,707.710 acres
across the state of New Mexico. https://www.blm.gov/press-release/blm-seeks-publicinput-proposed-oil-and-gas-lease-sale-parcels-new-mexico-texas-and.
•

Utah: In September 2017, the BLM sold three parcels containing 4,101.710 acres in the
West Desert District. See
https://www.blm.gov/sites/blm.gov/files/Programs_OilandGas_Leasing_RegionalLeaseS
ales_Utah_2017_SALERESULTS.pdf. The agency also sold 49 parcels (53,763.560
acres) at its December 2017 sale. See https://eplanning.blm.gov/epl-frontoffice/projects/nepa/80165/127348/154996/CompStats.pdf. In March 2018, the BLM
sold 43 parcels comprising 51,482.94 acres in the Moab and Monticello Field Offices.
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/82261/138354/170209/COMPSTATSone.pdf. The agency sold 11
parcels (12,677.53 acres) at the June 2018 sale, https://eplanning.blm.gov/epl-frontoffice/projects/nepa/95599/147976/181839/5SaleStats.pdf, and 69 parcels (133,921.73
acres) at its September 2018 sale,
https://www.blm.gov/sites/blm.gov/files/Programs_OilandGas_Leasing_RegionalLeaseS
ales_Utah_2018_CompSummary_0.pdf. The BLM is planning to sell 384 parcels (329,
826 acres) at its December 2018 sale, https://eplanning.blm.gov/epl-frontoffice/eplanning/planAndProjectSite.do?methodName=renderDefaultPlanOrProjectSite&
projectId=110582&dctmId=0b0003e881170478.

•

Wyoming: In June 2017, the BLM sold 26 parcels covering 31,924.77 acres in the High
Desert District Office. See https://eplanning.blm.gov/epl-frontoffice/projects/nepa/65707/110941/135810/SALERESULTS.pdf. In September 2017,
BLM sold 127 parcels totaling 106,687 acres in northeastern Wyoming. See
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/65707/121307/148154/SALE_RESULTS_3rd_Qtr_2017.v3.pdf.
This December, the agency sold 41 parcels (68,818.92 acres) in southwestern Wyoming.
See https://eplanning.blm.gov/epl-frontoffice/projects/nepa/65707/128297/156143/SALERESULTS.pdf. In March 2018, the
BLM sold 152 parcels (151,678.43 acres) in the High Plains and Wind River-Bighorn
Basin Districts, https://www.energynet.com/govt_listing.pl?sg=3675. In June 2018, the
agency sold 158 parcels (approximately 180,000 acres) in the High Desert and Wind
River-Big Horn Basin Districts. https://eplanning.blm.gov/epl-frontoffice/projects/nepa/85072/149851/183930/Press_Release.2018Jun29.pdf.

This argument is further supported by a look at the BLM lease sales in the area. As
demonstrated by the map below, the Colorado December 2018 sale is not occurring in a vacuum.
Instead, it is surrounded by, and in some cases directly adjacent to, parcels from the Colorado
June 2018 sale as well as the Wyoming BLM’s June and December 2018 lease sales. Based on
this geographic proximity and well as similar timing, the BLM must analyze these sales together
in a single, programmatic document.
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The December 2018 lease sale parcels from Colorado and Wyoming are shown in orange. The
June 2018 lease sale parcels from Colorado and Wyoming are in red.
The need to consider “similar” and “cumulative” actions is underscored by the fact that
the BLM acknowledges that the proper geographic area for analyzing and assessing the impacts
of greenhouse gas emissions is on a global scale. See EA at 33 (“When considering the
cumulative emissions on a global scale, the sub-national emissions profile (by BLM as a whole,
a BLM Field Office, etc.) is one of many emission contributions. Any single contribution on a
sub-national scale is dwarfed by the large number of comparable national and sub-national
contributors on a global scale. . . . It is very unlikely that global cumulative emissions will be
strongly influenced by a single contributor (i.e. RGFO, etc.) at a national or sub-national scale”).
Although these statements are apparently prepared to try to mislead the public into
believing that emissions from the proposed leasing are not significant, it actually emphasizes the
need for the BLM to not simply account for emissions from the proposed leasing, but likely for
all greenhouse gas emissions associated with BLM-approved oil and gas leasing nationwide.
Indeed, the BLM cannot claim that emissions are insignificant in the context of state or national
emissions, but then fail to disclose the direct, indirect, and cumulative greenhouse gases that
would result from all other “similar” and “cumulative” actions within a statewide or national
scope. Thus, the BLM must assess the cumulative impacts from all of the surrounding lease
parcels occurring within the same time period and geographic area.
K. The BLM Fails to Analyze the Costs of Reasonably Foreseeable Carbon
Emissions Using Well-Accepted, Credible, GAO-Endorsed, Interagency
Methods for Assessing Carbon Costs.
Additionally, the BLM must ensure that it includes a discussion on the social cost of
carbon protocol, a valid, well-accepted, credible, and interagency-endorsed method of
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calculating the costs of greenhouse gas emissions and understanding the potential significance of
such emissions.87 Failure to use this best available science, as the BLM has done in the past,
would violate NEPA’s hard look mandate.
The social cost of carbon protocol for assessing climate impacts is a method for
“estimat[ing] the economic damages associated with a small increase in carbon dioxide (CO2)
emissions, conventionally one metric ton, in a given year [and] represents the value of damages
avoided for a small emission reduction (i.e. the benefit of a CO2 reduction).” 88 The protocol was
developed by a working group consisting of several federal agencies.
NEPA does not, of course, require agencies to monetize adverse impacts in all cases. See
40 C.F.R. § 1502.23. NEPA does, however, require BLM to take a hard look at the “ecological
…, aesthetic, historic, cultural, economic, social, [and] health,” effects of its actions, “whether
direct, indirect, or cumulative.” 40 C.F.R. § 1508.8. Monetization of costs may be required
where available “alternative mode[s] of [NEPA] evaluation [are] insufficiently detailed to aid
the decision-makers in deciding whether to proceed, or to provide the information the public
needs to evaluate the project effectively,” Columbia Basin Land Prot. Ass’n v. Schlesinger, 643
F.2d 585, 594 (9th Cir. 1981), or the agency presents a misleading analysis assessing the
economic benefits of the project without a counterbalanced discussion of economic costs, High
Country Conservation Advocates v. U.S. Forest Serv., 52 F.Supp. 3d 1174, 1193 (D. Colo.
2014).
In 2009, an Interagency Working Group was formed to develop the protocol and issued
final estimates of carbon costs in 2010. 89 These estimates were then revised in 2013 by the
Interagency Working Group, which at the time consisted of 13 agencies. 90 This report and the
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Although Executive Order 13,783 disbanded the Interagency Working Group, the entity which developed the
social cost of carbon protocol, and withdrew the technical support documents discussed below, the protocol is still
“generally accepted in the scientific community.” 40 C.F.R. § 1052.22(b)(4); Katharine Ricke et. al, Country-Level
Social Cost of Carbon, Nature Climate Change, Vol. 8, 895 (2018), https://www.nature.com/articles/s41558-0180282-y. Indeed, the Trump Administration still uses the SCC protocol despite drastically reducing the damages
caused by carbon emissions. See Brad Plumer, Trump Put a Low Cost of Carbon Emissions. Here’s Why It Matters,
New York Times, Aug. 23, 2018, https://www.nytimes.com/2018/08/23/climate/social-cost-carbon.html.
U.S. Environmental Protection Agency (“EPA”), “Fact Sheet: Social Cost of Carbon” (Nov. 2013) at 1, formerly
available online at https://www.epa.gov/climatechange/social-cost-carbon.
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See Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Social Cost of Carbon
for Regulatory Impact Analysis Under Executive Order 12866” (Feb. 2010),
https://www.epa.gov/sites/production/files/2016-12/documents/scc_tsd_2010.pdf.
89

See Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical Update of
the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (May 2013),
https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/inforeg/technical-update-social-cost-of-carbonfor-regulator-impact-analysis.pdf.
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Although often utilized in the context of agency rulemakings, the protocol has been
recommended for use and has been used in project-level decisions. For instance, the EPA
recommended that an EIS prepared by the U.S. Department of State for the proposed Keystone
XL oil pipeline include “an estimate of the ‘social cost of carbon’ associated with potential
increases of GHG emissions.” 96
More importantly, BLM’s Billings Field Office, has also utilized the social cost of carbon
protocol in the context of oil and gas approvals. For example, the Billings Field Office estimated
“the annual SCC [social cost of carbon] associated with potential development on lease sale
parcels.”97 In conducting its analysis, the BLM used a “3 percent average discount rate and year
2020 values,” presuming social costs of carbon to be $46 per metric ton. 98 Based on its estimate
of greenhouse gas emissions, the agency estimated total carbon costs to be “$38,499 (in 2011
dollars).”99 In Idaho, the BLM also utilized the social cost of carbon protocol to analyze and
assess the costs of oil and gas leasing. Using a 3% average discount rate and year 2020 values,
the agency estimated the cost of carbon to be $51 per ton of annual CO 2e increase.100 Based on
this estimate, the agency estimated that the total carbon cost of developing 25 wells on five lease
parcels to be $3,689,442 annually. 101
To be certain, the social cost of carbon protocol presents a conservative estimate of
economic damages associated with the environmental impacts climate change. As the EPA has
noted, the protocol “does not currently include all important [climate change] damages.”102 As
explained:
The models used to develop [social cost of carbon] estimates do not currently include all
of the important physical, ecological, and economic impacts of climate change
recognized in the climate change literature because of a lack of precise information on the
nature of damages and because the science incorporated into these models naturally lags
behind the most recent research.
Id. In fact, more recent studies have reported significantly higher carbon costs. For instance, a
report published in 2015 found that current estimates for the social cost of carbon should be
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EPA, Comments on Supplemental Draft EIS for the Keystone XL Oil Pipeline (June 6, 2011).

BLM, “Environmental Assessment for October 21, 2014 Oil and Gas Lease Sale,” DOI-BLM-MT-0010-20140011-EA (May 19, 2014) at 76, https://blm_prod.opengov.ibmcloud.com/sites/blm.gov/files/MTDAKS%20Billings%20Oct%202014%20EA%20Protest.pdf.
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Id.
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Id.

See BLM, “Little Willow Creek Protective Oil and Gas Leasing,” EA No. DOI-BLM-ID-B010-2014-0036-EA 81
(February 10, 2015), https://eplanning.blm.gov/epl-front-office/projects/nepa/39064/55133/59825/DOI-BLM-IDB010-2014-0036-EA_UPDATED_02272015.pdf.
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Id. at 83.
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EPA Factsheet on SCC, supra, at 1.
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increased six times for a mid-range value of $220 per ton. 103 And a report from 2017, estimated
carbon costs to be $50 per metric ton, a value that experts have found to be the “best estimate of
the social cost of greenhouse gases.” 104 In spite of uncertainty and likely underestimation of
carbon costs, nevertheless, “the SCC is a useful measure to assess the benefits of CO2
reductions,” and thus a useful measure to assess the costs of CO2 increases. 105
That the economic impacts of climate change, as reflected by an assessment of social cost
of carbon, should be a significant consideration in agency decision making, is emphasized by a
2014 White House report, which warned that delaying carbon reductions would yield significant
economic costs.106 As the report states:
[D]elaying action to limit the effects of climate change is costly. Because CO2
accumulates in the atmosphere, delaying action increases CO 2 concentrations. Thus, if a
policy delay leads to higher ultimate CO2 concentrations, that delay produces persistent
economic damages that arise from higher temperatures and higher CO 2 concentrations.
Alternatively, if a delayed policy still aims to hit a given climate target, such as limiting
CO2 concentration to given level, then that delay means that the policy, when
implemented, must be more stringent and thus more costly in subsequent years. In either
case, delay is costly. 107
The requirement to analyze the social cost of carbon is supported by the general
requirements of NEPA and is specifically supported in federal case law. Courts have ordered
agencies to assess the social cost of carbon pollution, even before a federal protocol for such
analysis was adopted. In 2008, the U.S. Court of Appeals for the Ninth Circuit ordered the
National Highway Traffic Safety Administration to include a monetized benefit for carbon
emissions reductions in an Environmental Assessment prepared under NEPA. Center for
Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1203 (9th Cir.
2008). The Highway Traffic Safety Administration had proposed a rule setting corporate
average fuel economy standards for light trucks. A number of states and public interest groups
challenged the rule for, among other things, failing to monetize the benefits that would accrue
from a decision that led to lower carbon dioxide emissions. The Administration had monetized
the employment and sales impacts of the proposed action. Id. at 1199. The agency argued,
however, that valuing the costs of carbon emissions was too uncertain. Id. at 1200. The court
found this argument to be arbitrary and capricious. Id. The court noted that while estimates of the
value of carbon emissions reductions occupied a wide range of values, the correct value was

See Moore, C.F. and B.D. Delvane, “Temperature impacts on economic growth warrant stringent mitigation
policy,” Nature Climate Change 2 (January 12, 2015).
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certainly not zero. Id. It further noted that other benefits, while also uncertain, were monetized
by the agency. Id. at 1202.
In 2014, a federal court did likewise for a federally-approved coal lease. That court
began its analysis by recognizing that a monetary cost-benefit analysis is not universally required
by NEPA. See High Country Conservation Advocates v. U.S. Forest Serv., 52 F.Supp. 3d 1174,
1193 (D. Colo. 2014) (citing 40 C.F.R. § 1502.23). However, when an agency prepares a costbenefit analysis, “it cannot be misleading.” Id. at 1182 (citations omitted). In that case, the
NEPA analysis included a quantification of benefits of the project, but, the quantification of the
social cost of carbon, although included in earlier analyses, was omitted in the final NEPA
analysis. Id. at 1196. The agencies then relied on the stated benefits of the project to justify
project approval. This, the court explained, was arbitrary and capricious. Id. Such approval was
based on a NEPA analysis with misleading economic assumptions, an approach long disallowed
by courts throughout the country. Id. Furthermore, the court reasoned that even if the agency had
decided that the social cost of carbon was irrelevant, the agency must still provide “justifiable
reasons for not using (or assigning minimal weight to) the social cost of carbon protocol . . . .”
Id. at 1193 (emphasis added). In August 2017, a federal district court in Montana cited to the
High Country decision and reaffirmed its reasoning, rejecting a NEPA analysis for a coal mine
expansion that touted the economic benefits of the expansion without assessing the carbon costs
that would result from the development. See Mont. Envtl. Info. Ctr. v. U.S. Office of Surface
Mining, No. CV 15-106-M-DWM (D. Mont. Aug. 14, 2017).
A 2015 op-ed in the New York Times from Michael Greenstone, the former chief
economist for the President’s Council of Economic Advisers, confirms that it is appropriate and
acceptable to calculate the social cost of carbon when reviewing whether to approve fossil fuel
extraction.108 In 2017, the Proceedings of the National Academy of Sciences of the United
States of America (“PNAS”), acknowledged in a peer-reviewed article from February of this
year that the social cost of carbon analysis is “[t]he most important single economic concept in
the economics of climate change,” and that “federal regulations with estimated benefits of over
$1 trillion have used the SCC.”109
Here, both the RGFO EA and the underlying RMPs for the Kremmling, Little Snake and
White River parcels include information regarding the economic benefits of the lease sale. For
example, the BLM notes that the no action alternatives “would diminish federal and state royalty
income[.]” RGFO EA at 11. The BLM also discloses the percentage of revenue the state of
Colorado will receive from the lease sale. RGFO EA at 59–60. The relevant RMPs also include
extensive discussions about the monetary benefits of oil and gas leasing. See White River
RMP/EIS 110 at 4-59 (“The federal revenue from energy development has been and will continue
See Greenstone, M., “There’s a Formula for Deciding When to Extract Fossil Fuels,” New York Times (Dec. 1,
2015), available at https://www.nytimes.com/2015/12/02/upshot/theres-a-formula-for-deciding-when-to-extractfossil-fuels.html.
108

109

William D. Nordhaus, Revisiting the Social Cost of Carbon, PNAS, Feb. 14, 2017,
http://www.pnas.org/content/114/7/1518.full.pdf.
The FEIS for the White River RMP Oil and Gas Amendment is not available online but from the BLM’s
response to protests on the document, it is clear that the agency did not include an analysis of the social cost of
carbon while including the economic benefits of production. See Director’s Protest Resolution Report, White River
110
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to be very important to the Area. Amounts paid in 1994 for federal oil and gas royalties include
$1,122,59 to Garfield County, $2,266,863 to Moffat County, and $3,740,311 to Rio Blanco
County.”); Kremmling RMP/EIS, 3-236 to 3-255; Little Snake RMP/EIS 3-134 to 3-138. BLM
must at a minimum, address why the protocol is not useful in light of this additional information.
L. BLM Fails to Take a Hard Look at the Impacts to Air Quality.
i. BLM Fails to Assess Visibility and Ozone Impacts on Class I Airsheds.
The BLM fails to take a hard look at the air quality impacts from oil and gas development
in the planning area. Much of air pollution from oil and gas development and operations, which
is specifically discussed below also degrades visibility. Section 169A of the Clean Air Act, 42,
U.S.C. § 7401 et seq. (1970) sets forth a national goal for visibility, which is the “prevention of
any future, and the remedying of any existing, impairment of visibility in Class I areas which
impairment results from manmade air pollution.” Congress adopted the visibility provisions in
the Clean Air Act to protect visibility in “areas of great scenic importance.” H.R. Rep. No. 294,
95th Cong. 1st Sess. at 205 (1977). In promulgating its Regional Haze Regulations, 64 Fed. Reg.
35,714 (July 1, 1999), the EPA provided:
Regional haze is visibility impairment that is produced by a multitude of sources
and activities which emit fine particles and their precursors and which are located
across a broad geographic area. Twenty years ago, when initially adopting the
visibility protection provisions of the CAA, Congress specifically recognized that
the “visibility problem is caused primarily by emission into the atmosphere of
SO2, oxides of nitrogen, and particulate matter, especially fine particulate matter,
from inadequate[ly] controlled sources.” H.R. Rep. No. 95-294 at 204 (1977). The
fine particulate matter (PM) (e.g., sulfates, nitrates, organic carbon, elemental
carbon, and soil dust) that impairs visibility by scattering and absorbing light can
cause serious health effects and mortality in humans, and contribute to
environmental effects such as acid deposition and eutrophication.
The visibility protection program under sections 169A, 169B, and 110(a)(2)(J) of the CAA is
designed to protect Class I areas from impairment due to manmade air pollution. The current
regulatory program addresses visibility impairment in these areas that is “reasonably
attributable” to a specific source or small group of sources, such as, here, air pollution resulting
from oil and gas development. See 64 Fed. Reg. 35,714.
Moreover, EPA finds the visibility protection provisions of the CAA to be quite broad.
Although EPA is addressing visibility protection in phases, the national visibility goal in section
169A calls for addressing visibility impairment generally, including regional haze. See e.g., State
of Maine v. Thomas, 874 F.2d 883, 885 (1st Cir. 1989) (“EPA’s mandate to control the vexing
problem of regional haze emanates directly from the CAA, which ‘declares as a national goal the
(Colorado) Oil and Gas Proposed Resource Management Plan Amendment and Final Environmental Impact
Statement at 19 (Aug. 2015),
https://www.blm.gov/sites/blm.gov/files/White_River_RMPA_Oil_and_Gas_Protest_Report_%28August_17%2C_
2015%29.pdf.
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prevention of any future, and the remedying of any existing, impairment of visibility in Class I
areas which impairment results from manmade air pollution.’ ”) (citation omitted).
Here, Rocky Mountain National Park, is the nearest Class I area. Visibility at the Park is
already impaired, and according to the National Park Service, the trend in visibility warrants
moderate concern.111 Additionally, Rocky Mountain National Park experienced 12 ozone
exceedance days in 2018 with a max 8-hour ozone level of 91 parts per billion and a 4th highest
8-hour ozone level of 74 parts per billion, well above federal air quality standards. 112 For
comparison, the park experienced one ozone exceedance day in 2017 and three in 2016. The
National Park Service has found that the “human health risk from ground-level ozone warrants
significant concern at Rocky Mountain NP.” 113
The BLM must consider whether the proposed action will impact these areas.
Unfortunately, the BLM fails to do so here. Instead, the BLM relies on the general modeling
assumptions from the CARMMS 2.0 report which fails to include the most recent data from
2018. Visibility declines and drastic increases in ozone exceedances rise to the level of
significant, new information and must be considered.
ii. The BLM Fails to Assess the Impacts of the Proposed Action on Air
Quality Standards and Public Health.
In addition to impacts from the proposed development, cumulative air quality impacts
from sources in and around the proposed development area are resulting in serious impairments
to air quality standards. For example, there is a tremendous concentration of oil and gas
development taking place in the region which has already elevated ozone and PM concentrations,
impacted visibility, and seriously degraded air quality in the region. 114 Indeed, the EPA has
designated parts of the Denver Metro/North Front Range area, including part of Weld County
where leasing is proposed, as in nonattainment with the 2008 and 2015 National Ambient Air
Quality Standards (“NAAQS”) for ozone. 115 2018 air quality data from the state of Colorado,

Exhibit H, National Park Service, Park Conditions & Trends, Rocky Mountain NP – Visibility,
https://www.nps.gov/subjects/air/park-conditions-trends.htm (last visited Sept. 11, 2018) (attached to the
Conservation Group’s Sept. 11, 2018 draft EA comments).
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Exhibit I, National Park Service, Air Resources Division, Ozone Standard Exceedances in National Parks, 2018Current Season Summary,
https://www.nps.gov/gis/storymaps/MapSeries/v1/index.html?appid=5d82502d23bf4643a5404b32fc7fee57 (last
visited Sept. 11, 2018) (attached to the Conservation Group’s Sept. 11, 2018 draft EA comments).
Exhibit J, National Park Service, Park Conditions & Trends, Rocky Mountain NP – Ozone,
https://www.nps.gov/subjects/air/park-conditions-trends.htm (last visited Sept. 11, 2018) (attached to the
Conservation Group’s Sept. 11, 2018 draft EA comments).
113

114

Anna Boiko-Weyrauch, Ozone, Asthma and the Oil and Gas Problem, Inside Energy Oct. 5, 2016,
http://insideenergy.org/2016/10/05/ozone-asthma-and-the-oil-and-gas-connection/; see generally Erin E. McDuffie
et al., Influence of Oil and Gas Emissions on Summertime Ozone in Colorado Northern Front Range, J. of
Geophysical Res. (July 2016), https://agupubs.onlinelibrary.wiley.com/doi/abs/10.1002/2016JD025265.
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EPA, 8-Hour Ozone (2008) Nonattainment Areas by State/County/Area,
https://www3.epa.gov/airquality/greenbook/hnp.html#Ozone_8-hr.2008.Denver (last visited Sept. 11, 2018); EPA,
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further underscores the need for BLM to address emissions. Of the 21 monitors within the
nonattainment area, 18 show ozone levels higher in 2018 as compared to 2016 and 2017. 116
Based on projections from this data, the Denver area is certain to remain in nonattainment for
ozone.
The current status of air quality near the proposed leases is a fundamental consideration
for analysis in the BLM’s NEPA analysis. Background monitored concentrations of all pollutants
should be reviewed and assessed within the context of leasing. Of particular concern,
background concentrations of ozone in the area are already at or exceed the National Ambient
Air Quality Standards (“NAAQS”), leaving virtually no room for growth in emissions as
contemplated by the subject APDs. Id.
On October 26, 2015, EPA published a final rule to revise the NAAQS for ozone to 70
parts per billion (ppb) from the current 75 ppb. EPA, National Ambient Air Quality Standards for
Ozone, 80 Fed. Reg. 65,292 (Oct. 26, 2015). This decision was driven by significant recent
scientific evidence that the standard of 75 ppb was not adequately protecting public health. Id.
Ozone has long been recognized to cause adverse health effects. Exposure to ozone can
cause or exacerbate respiratory health problems—including shortness of breath, asthma, chest
pain and coughing—can decrease lung function, and can even lead to long-term lung damage.
See also EPA, National Ambient Air Quality Standards for Particulates and Ozone, 62 Fed. Reg.
38,856 (July 18, 1997). Short-term exposure to ozone causes multiple negative respiratory
effects, from inflammation of airways to more serious respiratory effects that can lead to use of
medication, absences from school and work, hospital admission, emergency room visits, and
chronic obstructive pulmonary disease (“COPD”). According to a recent report by the National
Research Council (“NRC”), short-term exposure to current levels of ozone in many areas is
likely to contribute to premature deaths. 117 As described in more detail below, even ozone
concentrations as low as 60 ppb can be harmful to human health. Long-term exposure to elevated
levels of ozone results in numerous negative harmful effects, such as permanent lung damage
and abnormal lung development in children. Long-term exposure may also increase risk of death
from respiratory problems. Short- and long-term exposure to elevated levels of ozone can also
harm people’s hearts and cardiovascular systems. See 79 Fed. Reg. 75,234–311.
As the Endocrine Disruption Exchange has noted:
In addition to the land and water contamination issues, at each stage of production
and delivery tons of toxic volatile compounds, including benzene, toluene,
ethylbenzene, xylene, etc., and fugitive natural gas (methane), escape and mix
with nitrogen oxides from the exhaust of diesel-driven, mobile and stationary
8-Hour Ozone (2015) Nonattainment Areas Partial County Descriptions,
https://www3.epa.gov/airquality/greenbook/jnp.html#Ozone_8-hr.2015.Denver (last visited Sept. 11, 2018).
Exhibit K, Colorado Dep’t of Public Health & Environment, Air Pollution Control Division, 2018 Draft 8-Hour
Ozone Data (Aug. 2018), https://www.colorado.gov/airquality/html_resources/ozone_summary_table.pdf.
116
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National Research Council, Link Between Ozone Air Pollution and Premature Death Confirmed, (April 2008),
available at: http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=12198.
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equipment to produce ground-level ozone. Ozone combined with particulate
matter less than 2.5 microns produces smog (haze). Gas field produced ozone has
created a serious air pollution problem similar to that found in large urban areas,
and can spread up to 200 miles beyond the immediate region where gas is being
produced. Ozone not only causes irreversible damage to the lungs, it is equally
damaging to conifers, aspen, forage, alfalfa, and other crops commonly grown in
the West. Adding to this is the dust created by fleets of diesel-driven water trucks
working around the clock hauling the constantly accumulating condensate water
from well pads to central evaporation pits. 118
Breathing ground-level ozone can result in a number of health effects that are observed in
broad segments of the population. Some of these effects include:
•
•
•

Induction of respiratory symptoms
Decrements in lung function
Inflammation of airways

Respiratory symptoms can include:
• Coughing
• Throat irritation
• Pain, burning, or discomfort in the chest when taking a deep breath
• Chest tightness, wheezing, or shortness of breath
In addition to these effects, evidence from observational studies strongly indicates that
higher daily ozone concentrations are associated with increased asthma attacks, increased
hospital admissions, increased daily mortality, and other markers of morbidity. The consistency
and coherence of the evidence for effects upon asthmatics suggests that ozone can make asthma
symptoms worse and can increase sensitivity to asthma triggers. 119
Residential areas in intensely drilled northeastern Colorado have high levels of frackingrelated air pollutants, including benzene. 120 In some cases, air pollutant levels exceed those in
large urban centers and are within the range of exposures known to be linked to chronic health
effects.121 Air sampling at a new natural gas well pad in rural western Colorado documented the
presence of more than 50 airborne chemicals, 44 of which have known health effects. 122 The
118
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toxic solvent methylene chloride, along with several polycyclic aromatic hydrocarbons (PAHs),
were at “concentrations greater than those at which prenatally exposed children in urban studies
had lower developmental and IQ scores.” 123
Oil and gas development is one of the largest sources of VOCs, ozone, and sulfur dioxide
emissions in the United States. The relationship between air quality and human health must be
analyzed in the agency’s NEPA analysis. “The agency must examine the relevant data and
articulate a satisfactory explanation for its action including a ‘rational connection between the
facts found and the choice made.’” Motor Vehicle Mfrs., 463 U.S. at 43 (1983). There is no room
for growth in emissions that contribute to these harmful levels of ozone pollution in the
area―namely, nitrogen oxides (“NOX”) and volatile organic compounds (“VOCs”). Any
increase in emissions of ozone precursors will exacerbate the negative health effects of ozone in
the region, as discussed below, and is almost certain to threaten the area’s compliance with the
EPA’s ozone standard.
Additionally, particulate matter (PM10 and PM2.5) is another potential pollutant which
causes major health impacts in the area. Particulate matter can become lodged deep in the lungs
or can enter the blood stream, worsening the health of asthmatics and even causing premature
death in people with heart and lung disease. Even particulate matter concentrations lower than
the current NAAQS are a concern for human health. Background PM10 values are near the level
of the NAAQS, while background PM2.5 values are at or above the level of the NAAQS.
Moreover, it is likely that these levels will increase with continued development in the area.
Elevated wintertime concentrations could become an issue as they have in other areas of
concentrated oil and gas development in the West, such as in the Uinta Basin in Utah. 124
Additionally, climate change is likely to worsen ozone pollution, offsetting the
improvements in air quality and public health that would be expected from reductions in
emissions of ozone precursors. As described by the EPA in its recent ozone rulemaking:
In addition to being affected by changing emissions, future O 3 concentrations may
also be affected by climate change. Modeling studies in the EPA’s Interim
Assessment (U.S. EPA, 2009a) that are cited in support of the 2009
Endangerment Finding under CAA section 202(a) (74 FR 66496, Dec. 15, 2009)
as well as a recent assessment of potential climate change impacts (Fann et al.,
2015) project that climate change may lead to future increases in summer O 3
concentrations across the contiguous U.S. While the projected impact is not
uniform, climate change has the potential to increase average summertime O3
office/projects/nepa/68426/102904/125798/Colborn_2012__An_Exploratory_Study_of_Air_Quality_near_Natural_
Gas_Operations.pdf.
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Several very high values of PM2.5 were recorded in Vernal, Utah starting in 2007, including six exceedances of
the 24-hour PM2.5 NAAQS and a maximum 24-hour average PM2.5 concentration of 63 µg/m3. In 2009, there were
three recorded exceedances of the 24-hour average PM2.5 NAAQS in Roosevelt, Utah with 24-hour average
concentrations reaching 42 µg/m3 and four recorded exceedances in Vernal with 24-hour average concentrations as
high as 60.9 µg/m3.
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concentrations by as much as 1-5 ppb by 2030, if greenhouse gas emissions are
not mitigated. Increases in temperature are expected to be the principal factor in
driving any O3 increases, although increases in stagnation frequency may also
contribute (Jacob and Winner, 2009). If unchecked, climate change has the
potential to offset some of the improvements in O 3 air quality, and therefore some
of the improvements in public health, that are expected from reductions in
emissions of O3 precursors.
80 Fed. Reg. 65,292, 65,300 (October 26, 2015). For example, climate change impacts
include an increase in the area burned by wildfires, which, in turn are sources of O 3 precursors.
Id. at 65,371.
Hydraulic fracturing (“fracking”) operations are particularly harmful, emitting especially
large amounts of air pollution, including air toxic air pollutants. Permitting fracking and other
well stimulation techniques will greatly increase the release of harmful air emissions. BLM must
analyze air quality impacts from new development in conjunction with the existing air quality
landscape for this lease sale. BLM must analyze increased emissions from foreseeable oil and
gas development for this project in order to prevent further degradation of local air quality,
respiratory illnesses, premature deaths, hospital visits, as well as missed school and work days.
In sum, the BLM must take the necessary steps to analyze the impacts of all foreseeable
future air emissions from oil and gas development and operations that will result from the lease
sale.
iii. The BLM Must Assess Whether the Lease Sale Conforms with
Colorado’s State Implementation Plan and Federal Air Quality
Standards for Ozone.
The BLM must also assess whether leasing these parcels complies with the Clean Air
Act’s conformity provisions. According to the EA, at least three of the proposed parcels for the
December lease sale are within the boundary of the Denver Metro–North Front Range 8-hour
Ozone Non-Attainment Area. RGFO EA at 16.
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As noted above, the EPA has designated parts of the Denver Metro-North Front Range
area, including part of Weld County where leasing is proposed, as in nonattainment with the
2008 and 2015 National Ambient Air Quality Standards (“NAAQS”) for ozone. 125 Oil and gas
development is a direct cause of the worsening air quality. 126 As a result of EPA’s designation,
the State of Colorado has enacted a SIP which includes provisions to control ozone formation
within the Denver Metro-North Front Range 8-hour Ozone Non-Attainment Area. 127
Federal agency actions must comply with SIPs. Specifically, “[n]o department, agency,
or instrumentality of the Federal Government shall engage in, support in any way or provide
financial assistance for, license or permit, or approve, any activity” that does not conform to an
approved state SIP. 42 U.S.C. § 7506(c)(1). “The assurance of conformity . . . shall be an
affirmative responsibility of the head of such . . . agency.” Id. Thus, federal agency actions must
not 1) “cause or contribute to any new violation of any [air quality] standard,” 2) “increase the
frequency or severity of any existing violation of any standard in any area,” 3) or “delay timely
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attainment of any standard or any required interim emission reductions or other milestones in any
area.” Id. § 7506(c)(1)(B).
As a result of these requirements, the BLM must conduct an “applicability analysis” to
determine whether its actions comply with the SIP. Specifically, the BLM must calculate
whether the proposed leases have direct and indirect emissions of volatile organic compounds
(“VOCs”) or nitrogen oxides (“NOx”) that equal or exceed 100 tons/year. 40 C.F.R. §
93.153(b)(1); see also United States Department of the Interior, Bureau of Land Management,
Instruction Memorandum No. 2013-025:Guidance for Conducting Air Quality General
Conformity Determinations (December 4, 2012), https://www.blm.gov/policy/im-2013-025. “A
Federal agency must make a determination that a Federal action conforms to the applicable
implementation plan in accordance with the requirements of this subpart before the action is
taken.” Id. § 93.150(b) (emphasis added).
Here, although the BLM adds in a reference to the general BLM Annual Air Quality
Report from 2015, the BLM fails to complete an applicability analysis for the specific lease
parcels. See RGFO EA at 26–27. Therefore, BLM has no idea whether or not its proposed action
will conform to the requirements of the Clean Air Act.
BLM concludes that an applicability analysis is not required because emissions are below
de minimis levels triggering such an analysis. RGFO EA at 26. But, because BLM does not
actually estimate the total number of wells that will result from the proposed leases, the agency
cannot conclude this. Indeed, based on the information provided, the opposite is true. For
example, the BLM estimates that during construction, one well will result in 12.35 tons per year
of NOx emissions. If more than 9 wells are drilled from the three parcels within the Denver
Metro-Front Range Ozone Nonattainment Area, the BLM is required to conduct a formal
conformity analysis. It is preeminently reasonable that 9 wells could result from these parcels as
shown by the BLM’s assessment of the range of wells that could occur from the lease parcels in
Weld County. See RGFO EA at 13 (ranging from 5-10 wells per lease parcel to 30-50). Thus, a
conformity analysis is required.
BLM also argues that emissions are not reasonably foreseeable because “[a]n onshore
lease sale is analogous to the example provided in 40 C.F.R. § 93.153(c)(3)(i), [exempting]
‘Initial Outer Continental Shelf lease sales which are made on a broad scale and are followed by
exploration and development plans on a project level.’” EA at 26. But, onshore oil and gas lease
sales are not made on a broad scale, programmatic scale like Outer Continental Shelf (“OCS”)
lease sales. See Ctr. for Biol. Diversity v. U.S. Dept. of the Interior, 563 F.3d 466, 473 (D.C. Cir.
2009) (describing the OCS process).
Perhaps more importantly, there is no doubt that emissions for onshore leases are
reasonably foreseeable. EPA’s conformity regulations define “reasonably foreseeable” emissions
as projected future direct and indirect emissions that are: (1) identified at the time the conformity
determination is made; (2) the location of such emissions is known; and (3) the emissions are
quantifiable as described and documented by the Federal agency based on its own information
and after reviewing any information presented to the Federal agency. 40 C.F.R. § 93.152. Here,
all of these requirements are met. First, the location of the emissions is known because the
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location of the lease parcels is known. Second, direct emissions are identifiable and quantifiable
because Weld County is heavily developed. As shown above, the proposed lease parcels are
directly next to a slew of active wells. Thus, the agency could easily estimate potential well
emissions based on surrounding development.
Finally, BLM cites to the exemption for certain sources under the new source review
(“NSR”) program to conclude that emissions from the lease sale parcels will fall under the de
minimis levels outlined in 40 C.F.R. § 93.153(b)(1). But, if BLM does not know the total level of
emissions that will occur before this exemption is applied, it cannot conclude that any sources
permitted under NSR will lower emission levels under the 100 tons per year de minimis levels.
Thus, BLM’s application of this exemption is premature.
iv. BLM Must Ensure the NE RMP Provides for Compliance with the
Clean Air Act Before Leasing the Royal Gorge Field Office Parcels.
The BLM is required to “provide for compliance with applicable pollution control laws,
including State and Federal air, water, noise, or other pollution standards” “[i]n the development
and revision of land use plans.” 43 U.S.C. § 1712(c)(8). The applicable land use plan for the
proposed action is the Northeast Resource Management Plan (1986) as amended by the Colorado
Oil and Gas Final EIS and Record of Decision (1991) (“NE RMP”). The BLM is in the process
of updating its RMP for the Royal Gorge FO but the agency has not yet issued a final decision. 128
Unfortunately for the BLM, nothing in the “current” NE RMP129 ensures compliance
with the Clean Air Act’s conformity provisions. Indeed, as the BLM admits in its analysis of the
current management plans within the Royal Gorge FO, the NE RMP does not include any current
planning decision with regards to air resources. See BLM, Analysis of the Management Situation
for the Eastern Colorado Resource Management Plan 278 (June 2015),
https://eplanning.blm.gov/epl-frontoffice/projects/lup/39877/59426/64617/AMS_for_Eastern_CO_RMP.4.pdf. In fact, the NE RMP
wrongly provides that “[a]ll public lands are in the ‘General (22A) (attainment or unclassified
areas) category. . . .” NE RMP at 18. 130 Furthermore, the BLM admits in its analysis of the RMP
that it “must comply with the Clean Air Act General Conformity (40 C.F.R. § 93.153(b))
requirements for actions taking place within any area designated as either nonattainment . . .
within the RGFO boundaries.” Id. BLM is essentially acknowledging that the “current” NE RMP
fails to ensure compliance with federal conformity requirements in violation of FLPMA’s
mandate. As a result, the existing NE RMP cannot support approval of the proposed action
because it does not provide for compliance with the Clean Air Act’s conformity provisions.
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Although, as noted above, the BLM is currently in the process of revising the applicable
RMP (the new RMP is called the “Eastern Colorado RMP”), this process is not complete.
Consequently, the proposed Eastern Colorado RMP also cannot provide for compliance with the
Clean Air Act and FLPMA. Put simply, neither the NE RMP or the proposed Eastern Colorado
RMP provide for compliance with the Clean Air Act’s conformity provision. BLM is thus
violating 43 U.S.C. § 1712(c)(8) of FLPMA and must postpone the approval of any projects
within the Denver Metro/North Front Range 8-hour Ozone Nonattainment Area until a RMP
which provides for compliance with the Clean Air Act’s conformity provision is complete.
The agency’s Land Use Planning Handbook underscores the BLM’s ability and need to
postpone approval of projects where the underlying RMP is incomplete and under revision.
During the amendment or revision process, the BLM should review all proposed
implementation actions through the NEPA process to determine whether approval
of a proposed action would harm resource values so as to limit the choice of
reasonable alternative actions relative to the land use plan decisions being
reexamined. Even though the current land use plan may allow an action, the BLM
manager has the discretion to defer or modify proposed implementation-level
actions and require appropriate conditions of approval, stipulations, relocations, or
redesigns to reduce the effect of the action on the values being considered through
the amendment or revision process. The appropriate modification to the proposed
action is subject to valid existing rights and program-specific regulations. A
decision to temporarily defer an action could be made where a different land use
or allocation is currently being considered in the preferred alternative of a draft
or proposed RMP revision or amendment.
BLM Land Use Planning Handbook, H-1601-1, at 47,
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h160
1-1.pdf (emphasis added).
The need to postpone approval of the proposed action until the Eastern Colorado RMP is
compete is underscored by a quick review of the proposed alternatives for the proposed Eastern
Colorado RMP. BLM is considering an alternative, Alternative D (Human Ecoregion), which
proposes that “[i]n areas designated as nonattainment or maintenance for the Colorado or
National Ambient Air Quality Standards, the RGFO will require, where determined technically
feasible by implementation-level analysis of the action(s), no net increase of the pollutant(s) or
its precursors above baseline levels.” BLM, Preliminary Alternatives Report Eastern Colorado
Resource Management Plan 32 (March 2017), https://eplanning.blm.gov/epl-frontoffice/projects/lup/39877/98740/119608/ECRMP_PrelimAltsReport.pdf (emphasis added).
Approving additional leases within the nonattainment area would directly undercut this proposed
alternative.
EPA’s imposition of a new 131 NAAQS for ozone on October 26, 2015 further supports
the conclusion that the NE RMP is not compliant with FLPMA and the Clean Air Act, and as
131
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such, BLM should postpone approval of the December lease sale parcels. See National Ambient
Air Quality Standards for Ozone, 80 Fed. Reg. 65,292 (Oct. 26, 2015), (citing 42 U.S.C.
7409(d)(1)), https://www.gpo.gov/fdsys/pkg/FR-2015-10-26/pdf/2015-26594.pdf.
On June 4, 2018, the EPA designated the Denver Metro-North Front Range area as in marginal
nonattainment with federal ozone standards. EPA, Additional Air Quality Designations for the
2015 Ozone National Ambient Air Quality Standards, 83 Fed. Reg. 25,776, 25,792 (June 4,
2018), https://www.gpo.gov/fdsys/pkg/FR-2018-06-04/pdf/2018-11838.pdf. Thus, Colorado’s
SIP will soon change and any approval of projects in the interim will undermine progress toward
cleaner air in the Denver Metro/Front Range area.
In sum, because neither the NE RMP or the proposed Eastern Colorado RMP provide for
compliance with the Clean Air Act, BLM is violating 43 U.S.C. § 1712(c)(8) of FLPMA and
must postpone the approval of any leases within the Denver Metro-North Front Range 8-hour
Ozone Nonattainment Area until a RMP which provides for compliance with the Clean Air Act’s
conformity provision is complete.
M. BLM Must Take a Hard Look at Impacts to Wildlife.
The NEPA analysis for the lease sale must consider impacts to wildlife, including the big
game animals so prevalent in the lease areas and critical to local hunting and recreation
economies. Of particular concern to Conservation Groups are impacts to mule deer, elk, moose,
Canada lynx, Yellow-billed Cuckoo, bald eagle, purple martin, northern goshawk, cutthroat
trout, and bluehead sucker. This lease sale, coupled with the impacts of immediately surrounding
energy development proposals, threaten this interconnected landscape and its wildlife. It is
imperative that the BLM consider different alternatives (and fewer well pads) to fully explore
alternatives that would decrease the negative impacts to wildlife.
1. Elk, Mule Deer, and Moose
The lease sale area is home to robust big game populations. The BLM must consider the
lease sale’s impact on elk, mule deer, and moose habitat, including crucial winter range and
documented migration corridors.
Winter range is where elk and deer survive the harshest winters―a place that assures
survival of a population, not a place where the animals typically spend the most time. 132 Elk are
highly susceptible to disturbance on winter ranges and production areas. This project could cause
elk to abandon substantial portions of their traditional winter range. This could have serious,
long-term consequences for big game health and use of the area. For example, scientists have
determined that in areas with limited cover, elk habitat is completely lost at a road density of

readings are at 0.070 parts per million or below. The EPA also retained prior ozone NAAQS, including the 2008
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only 0.8 miles of road per square mile. 133 A study on elk habitat effectiveness in north-central
Wyoming found that few elk used areas with road densities higher than 0.5 miles per square
mile.134 The impacts to elk and mule deer from a new, roaded landscape would likely be
extreme. Mule deer numbers are declining across Colorado and the West. 135 This pattern of
decline is also being experienced by mule deer in the project area and surrounding lands. Oil and
gas development within and adjacent to elk and mule deer habitat foreshadows serious impacts
for these iconic and economically valuable species.
Residential and energy development has reduced all ungulates across the West. The lowelevation valleys and mountain foothills, once important habitat for ungulates, are filled with
cities and towns.136 The same is true in Colorado, according to Colorado Parks and Wildlife’s
research, particularly on winter ranges. 137 Between 1980 and 2010, western Colorado saw a 37%
increase in residential land-use in mule deer habitat, primarily on their winter range. 138 The
resulting lack of high-quality winter range is limiting robust mule deer population growth in
Colorado.139
A dearth of high-quality, long-term, and controlled studies makes it difficult to evaluate
with precision the role of oil and gas development in mule deer habitat and population decline. 140
Clearly, mule deer demonstrate avoidance of roads and oil and gas infrastructure, with as-yet
inadequately-understood consequences for migration, energy budgets, adult and fawn survival,
and population.141
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Some of the best available long-term, controlled studies evaluate mule deer population
density before and after oil and gas development in the Sublette mule deer heard near Pinedale,
Wyoming.142 The Sublette mule deer study compared mule deer density in control and
development zones, and found mule deer densities declined 30% in the development area, as
opposed to 10% in the control area. 143 Sawyer and Strickladn found that “the observed decline
of mule deer in the treatment area was likely due to gas development, rather than drought or
other environmental factors that have affected the entire Sublette Herd unit.” 144
The Sublette example is particularly important when considering energy development’s
effects on mule deer populations, their winter range, and their migration patterns in western
Colorado. Even in its relatively early stages compared to Wyoming, the most recent spatial
analysis of already-occurring effects on mule deer in western Colorado finds energy
development has the second-largest effect on deer recruitment, exceeded only by residential
development.145
Although the precise connections between energy development and population-level
effects are still imperfectly understood, it is demonstrated that oil and gas development affects
mule deer habitat use and migration patterns by causing site avoidance, particularly in
daytime,146 and creating “semi-permeable” barriers to migration routes. 147 CPW is currently
engaged in multiple research efforts to evaluate energy development effects on migration, deer
response to energy development, and fawn survival in developed and undeveloped areas.148
Those studies have thus far documented how individual deer alter their migration speed and
timing in response to development. 149 A 2015 Wildlife Research Report published by CPW
found that, during an active drilling phase in the Piceance Basin, deer behavior was
142

Hall Sawyer, et al., Sublette Mule Deer Study (Phase II): Final Report 2007 (2009), http://www.westinc.com/reports/big_game/Final_PhaseII_Deer_Report.pdf.
143

Id.

144

Id.

145

Johnson et al. 2016, supra.

146

Lendrum 2012, supra.

147

Sawyer 2013, supra.

148

Charles R. Anderson, Population Performance of Piceance Basin Mule Deer in Response to Natural Gas
Resource Extraction and Mitigation Efforts to Address Human Activity and Habitat Degradation (2015) (“Anderson
2015”https://cpw.state.co.us/Documents/Research/Mammals/MuleDeerReport/AndersonPiceanceDeer_W185Progre
ssReport_2011-12_FINAL.pdf; Charles R. Anderson, Piceance Mule Deer & Energy Development: Demographic
Influences and Mitigation, Colorado Parks and Wildlife Presentation to Garfield County, Colorado (2016), available
at http://www.garfield-county.com/oil-gas/documents/energy-advisory-board/2016/F-DEAB%20Chuck%20Anderson_Piceance%20deer-energy%20development_Oct%202016.pdf (“Anderson 2016”);
Charles R. Anderson & Chad J. Bishop, Migration Patterns of Adult Female Mule Deer in Response to Energy
Development, Transactions of the 79th North American Wildlife and Natural Resources Conference 47-50 (2014)
(“Anderson & Bishop 2014”) https://propertibazar.com/article/migration-patterns-of-adult-female-mule-deer-inresponse-to-energy_5b0ab52bd64ab2b6468d298f.html; Patrick E. Lendrum et al., Migrating Mule Deer: Effects of
Anthropogenically Altered Landscapes, PlosOne, 8:5:e64548 (2013) (“Lendrum 2013”),
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0064548;.
149

Lendrum 2012 , supra; Lendrum 2013, supra.

57

compromised by 25% (at nighttime) and by 50% (during day time) in critical mule deer winter
range.150
CPW has also collected data, from 2012 through 2014, in order to evaluate mule deer
fawn survival in developed and undeveloped landscapes.151 This data has not yet been published,
but CPW has disclosed preliminary data to Garfield County a strong increase in fawn predation
and mortality associated with oil and gas development. 152 The preliminary data disclosed to
Garfield County shows 39% predation mortality and 53% total mortality in the undeveloped
study area, versus 49% predation mortality and 63% total mortality in the developed study area.
Roads, pads, and infrastructure within and surrounding elk and mule deer winter range all
have the potential to severely impact the populations. Roads are one of the most pervasive
impacts of human development on natural landscapes. Their greatest impact, by far, lies in the
indirect effects of habitat fragmentation and avoidance by wildlife. An extensive literature
review was conducted by Rowland in 2005 concerning elk avoidance of roads. 153 Numerous
studies document that elk avoid roads and do not use habitat adjacent to roads to its full potential.
For example, when road densities are as low as one mile per square mile, elk habitat
effectiveness is reduced by 25 percent. 154 In another literature review prepared in 2008,
Hebblewhite referenced almost 200 resources relating to this topic. In eight studies that measured
the distance of ungulate avoidance from roads, the average “zone” of influence extended
approximately 1000 meters from roads and wells. 155 In another study, human access facilitated
by road development indirectly resulted in a 43 to 50 percent loss of high-use elk habitat in
Wyoming.156 For example, in the sage-steppe ecosystem of Wyoming’s Jack Morrow Hills, elk
avoided roads the most during summer months, strongly selecting habitats greater than 2,000
meters from these features. In addition, elk in the study continued to show avoidance of wellsites
long after the construction phase had been completed.157 In a major volume reviewing elk
ecology and management, Lyon and Christensen state: “Access—mainly that facilitated by
roads—is perhaps the single most significant modifier of elk habitat and a factor that will remain
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central to elk management on public and private lands. It is possible that in areas with no cover,
road densities less than one mile per square mile may eliminate effective habitat.158
It is well-documented that human development causes direct habitat loss and
fragmentation through the construction of infrastructure, and indirect habitat loss through deer
avoidance of infrastructure and related activities; these consequences likely reduce the carrying
capacity of the landscape.159 A recent study shows that oil and gas development causes
significant habitat loss in the neighboring Piceance Basin of Colorado:
Energy development drove considerable alterations to deer habitat selection
patterns, with the most substantial impacts manifested as avoidance of well pads
with active drilling to a distance of at least 800 m. Deer displayed more nuanced
responses to other infrastructure, avoiding pads with active production and roads
to a greater degree during the day than night. In aggregate, these responses equate
to alteration of behavior by human development in over 50% of the critical winter
range in our study area during the day and over 25% at night. 160
Additionally, mule deer may suffer higher mortality rates in developed landscapes
because of increased vehicle collisions and accidents (i.e., entrapment in fences); moreover,
increased road densities expose mule deer to more hunters, poachers and predatory domestic
pets.161
For mule deer, there are additional two potential concerns. First, the avoidance or lower
probability of use of areas near wells creates indirect habitat losses of winter range that are
substantially larger in size than the direct habitat losses incurred when native vegetation is
removed during construction of the well pad. Habitat losses, whether direct or indirect, have the
potential to reduce carrying capacity of the range and result in population-level effects. Second,
if deer do not respond by vacating winter ranges, distribution shifts will result in increased
density in remaining portions of the winter range, exposing the population to greater risks of
density-dependent effects. 162 Lower predicted probabilities of use within 2.7 to 3.7 km of well
pads suggested indirect habitat losses may be substantially larger than direct habitat losses. 163
Following three years of gas development in western Wyoming, 41 percent of areas classified as
high deer use prior to development changed to medium-low or low-use areas. This change in
158
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distribution occurred with only two percent direct habitat loss. Relatively small amounts of direct
habitat loss can affect winter distribution patterns of mule deer and the effects of direct habitat
loss may be long term for species like mule deer that rely on native shrubs (i.e., sagebrush)
because reclamation of native shrubs in arid environments is difficult. 164
The Sublette mule deer studies, discussed above show that drilling and production of
natural gas on crucial winter range significantly affect mule deer, with dramatic decreases in
wintering populations within the developed area. In 2007, Sawyer et al. published a report on 8
years of research that attributed 27 percent of the decline in mule deer on the Pinedale Anticline
to energy development. 165 Over the course of the Pinedale study, areas that were classified as
high quality habitat before development changed to low quality, and vice-versa, showing that
mule deer shifted habitats away from favored high-quality habitats because of energy
development.166 Based on the annual estimates, mule deer abundance was 56 percent lower in
2010 compared to 2001. The 12-year (2001-2012) trend in mule deer abundance on the Mesa
was negative and indicates an overall decline of 42 percent. This decline was concurrent with
documented behavioral changes of mule deer avoiding well pads. 167
Mule deer also need migration corridors that are protected from human development. An
ongoing mule deer study by members of the Wyoming Migration Initiative has found that mule
deer migration patterns are altered by human development – herds will move faster, stop less to
feed, and detour around developed portions of their route. 168 Moreover, herds that can’t migrate
in search of the most nutritious grasses just end up smaller in number, plain and simple. 169 As a
result, Wyoming Game and Fish Department is working to further protect migration routes in the
state, for instance, no more than four oil and gas well pads allowed in a migration corridor and
no development allowed in corridors narrower than a quarter mile. Although initial CPW
research suggests that existing Piceance development levels are largely influencing the timing
(not the fact) of deer migration, 170 CPW acknowledges that a “threshold in development
intensity” may have greater effects on migration behavior.171
It is imperative that the BLM take a hard look at the direct, indirect, and cumulative
impacts of the project to the local populations of elk and mule deer.
ii. Yellow-billed Cuckoo
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The Yellow-billed Cuckoo (Coccyzus americanus) is a recently listed172 federally
threatened species whose presence has been documented in Colorado, including Weld County. 173
The BLM must take a “hard look” at the impacts to this species. This analysis needs to
account for impacts such as disturbance, habitat degradation, pesticide use, and predators, as all
can affect Cuckoos and are impacts that can be exacerbated by oil and gas development, such as
that proposed here. 174 Pesticide application is particularly noted as a problem for yellow-billed
cuckoos.175 Conservation measures that may help to slow the decline in abundance of yellowbilled cuckoos include restricting the use of pesticides in and near riparian woodlands. 176 In the
western portion of the range, loss and/or degradation of breeding habitat is the factor most often
cited as driving the declines in yellow-billed cuckoos. Aside from simply reducing the available
amount of suitable breeding habitat, degradation of riparian habitats may lead to a number of
other negative effects: a reduction in the local food supply, an increase in predation at nests, and
a lack of suitable dispersal areas for adult and juvenile cuckoos. 177 Given the bird was recently
listed, it seems evident that pesticide use is already threatening its survival in the Valley.
Increased pesticide use as part of this proposed action stands to further reduce habitat,
compounding impacts on this bird.
iii. Bald Eagle
Bald eagle winter forage areas and winter range must be mapped within the lease parcels,
and the BLM must analyze impacts to this sensitive species. The BLM should require mitigation
measures to protect bald eagles, including nesting surveys, avoidance of surface-disturbing
activities within one mile of nests or winter foraging areas, documentation of take of bald eagle
habitat associated with the action, and prohibition of loud noises within one mile of active bald
eagle nests.
iv. Purple Martin and Northern Goshawk
The purple martin (Progne subis) is a migratory bird that winters in South America and
arrives in Colorado in early June then departs the area by late August. 178 This swallow is
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recognized as a Forest Service sensitive species and is a Management Indicator Species in
Region 2. Additionally, this species is listed as a Priority Species by the Colorado Partners in
Flight plan.179 The purple martin is an obligate secondary cavity nester and that prefers to breed
in stands of old growth aspen nesting in cavities excavated by woodpeckers or flickers. The area
is known to contain active nest colonies of purple martin. 180 CPW comments:
“Colonial nesters may be disproportionately impacted by removal of nesting
habitat or impacts to active nesting colonies. The proposed Federal 1190 #20 well
location and access road is located in an area modeled by the USFS as purple
martin habitat (BLM 2016). CPW is concerned that this proposed well location
and access road may impact nesting purple martins and suitable nesting habitat for
this species.”181
The area also contains known habitat for northern goshawk (Accipiter gentilis), a BLM sensitive
species. “CPW is concerned that impacts to individual goshawk nests or nesting territories in the
area may have disproportionate impacts to this species.”182
Due to the presence of suitable habitat and sightings of purple martin and northern
goshawk within and adjacent to the lease areas, effects on these species must be addressed.
II.

The BLM Should Use Its Discretion Not to Lease the Proposed Parcels.

The BLM has broad discretion and remove the parcels from nomination. The agency’s
chosen path of opening this vast swath of Colorado up to oil and gas development would threaten
our climate, clean air, clean water, wildlife, and communities. Quite simply, developing this area
for oil and gas represents an unnecessary and avoidable risk that would threaten Colorado’s other
important multiple use resources.
BLM has broad discretion – and often the responsibility, though too often ignored – not
to lease public lands for minerals development to safeguard other multiple use, environmental,
and human health resources and values. See, e.g., Udall v. Tallman, 380 U.S. 1 (1965); Rocky
Mountain Oil & Gas Ass’n v. U.S. Forest Serv. 157 F.Supp.2d 1142 (D. Mont. 2000). BLM’s
authority to open these parcels to oil and gas development is derived from the Mineral Leasing
Act of 1920, 30 U.S.C. § 181 et seq. Nowhere does the Mineral Leasing Act (“MLA”) mandate
that any particular lands be offered for lease. Rather, the Act states generally that “[a]ll lands
subject to disposition under this chapter which are known or believed to contain oil or gas
deposits may be leased by the Secretary.” 30 U.S.C. § 226(a) (emphasis added). The Ninth
Circuit has held that the “permissive word ‘may’ in § 226(a) allows the Secretary to lease such
lands, but does not require him to do so…. [T]he Secretary has discretion to refuse to issue any
lease at all on a given tract.” Burglin v. Morton, 527 F.2d 486, 488 (9th Cir. 1975). The Supreme
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Court reached the same conclusion in Udall v. Tallman, 380 U.S. 1, 4 (1965), in which the Court
declared that the Mineral Leasing Act “left the Secretary discretion to refuse to issue any lease at
all on a given tract.” See also Bob Marshall All. v. Hodel, 852 F.2d 1223, 1230 (9th Cir. 1988)
(providing that refusal to issue leases constitutes a “legitimate exercise of the discretion granted
to the Interior Secretary”); McDonald v. Clark, 771 F.2d 460, 463 (10th Cir. 1985) (“While the
statute gives the Secretary the authority to lease government lands under oil and gas leases, this
power is discretionary rather than mandatory.”); McTiernan v. Franklin, 508 F. 2d 885, 887
(10th Cir. 1975) (under § 226(a), the government “may refuse to issue any lease at all on a given
tract”); Pease v. Udall, 332 F.2d 62, 63 (9th Cir. 1964) (finding that the MLA “has consistently
been construed as leaving to the Secretary, within his discretion, a determination as to what lands
are to be leased thereunder”); Pacific Legal Foundation v. Watt, 529 F.Supp. 982, 991 n.14 (D.
Mont. 1982) (under § 226(a) “the Secretary has discretion either to issue or refuse to issue oil
and gas leases”).
Indeed, BLM’s discretion over oil and gas leasing is so great that courts have held that
the agency may decide not to allow leasing even after the lands have been offered for lease and a
qualified applicant selected. In McDonald, the Tenth Circuit Court of Appeals provided: “The
fact that land has been offered for lease does not bind the Secretary to actually lease the land, nor
is the Secretary bound to lease the land when a qualified applicant has been selected.” 771 F.2d
at 463. The Court continued, saying “the Secretary may withdraw land from leasing at any time
before the actual issuance of the lease, even if the offer was filed long before the determination
not to lease was made.” Id. (citing Arnold v. Morton, 529 F.2d 1101, 1106 (9th Cir. 1976);
Schraier v. Hickel, 419 F.2d 663, 665-67 (D.C. Cir. 1969)).
Moreover, nothing in the Federal Onshore Oil and Gas Leasing Reform Act
(“FOOGLRA”) requires BLM to open lands at the behest of the oil and gas industry. The MLA,
as amended by FOOGLRA in 1987, 30 U.S.C. § 181 et seq., simply requires BLM to consider
oil and gas leasing on land consistent with the RMP. As identified above, just because land is
identified for leasing does not mean that it must be leased. If review of a potential lease proposed
for sale reveals problems, or that other resources and values should be protected, the agency can
decide not to lease, period, and in fact, may be duty-bound, pursuant to laws such as FLPMA,
not to lease to ensure that other resources and values are protected. For example, in Marathon
Oil Co., 139 IBLA 347 (1997), BLM removed parcels from a competitive lease sale for
environmental reasons, even after they had been offered for sale pursuant to industry nomination.
In that case, the IBLA held that “BLM enjoys considerable discretion to depart from its RMP in
any specific case, and it may well be able to justify excluding these parcels from leasing for
environmental purposes.” Id. at 356.
The MLA and FOOGLRA do not in any way restrict the factors that BLM may consider
when exercising its considerable discretion under § 226(a). Therefore, even if the BLM bases its
decision entirely on the public’s overwhelming opposition to oil and gas development in this
area, it has the authority to do so. Indeed, it would be irresponsible for BLM to propose these
lease parcels for sale without first performing the necessary due diligence and environmental
review to determine, on a site-specific basis, whether these lands should be conserved as is.
Based on this expansive authority and discretion, as well as the reasons outlined above,
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we implore BLM to reconsider its decision to lease the December 2018 parcels.
III.

Conclusion

In sum, because of the deficiencies discussed above, the Conservation Groups
respectfully request that the BLM withdraw all of the parcels within the Royal Gorge,
Kremmling, Little Snake, and White River Field Offices proposed for the December 2018 sale
unless and until the BLM corrects the issue identified above.
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