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I. Standing and Interest
Counselor Chapter (the “Chapter”) has an interest in the leasing of any parcels that are within the
Navajo Eastern Agency boundary, Navajo Nation, Traditional Navajo Territories, or of any
location which can cause imbalances which may effect any of the previously listed Navajo areas.
This comes from traditional Navajo conceptions of relationships (K’é and K’é bikeyah) which is
evident from Navajo Fundamental Law (Diné Bi Beenahaz'áanii) which is codified in Navajo
Nation Code (1 N.N.C. §201 - §206). Additionally, Navajo Nation Code Title 26 which defines
chapter members as “For purposes of services and benefits, all tribal members, young and old,
who either reside within or are registered in the chapter. An individual may not be a member of
more than one chapter”1. A chapter Resident is defined as “one who dwells permanently or
continuously within the boundaries of a chapter”2. The definition of Governmental Purposes
“activities carried out by the chapter for the general health, safety and welfare of the chapter
membership”3
The Chapter passed resolution COUN-2016-11 which is “against all pending and future federal
fluid mineral BLM leases within Navajo Eastern Agency areas (or other lease sales which could
directly or indirectly impact Eastern Agency Areas) until a reasonable revenue sharing mechanism
is developed, the new Farmington Field Office Resource Management Plan Amendment is
developed, and a full understanding of potential environmental and health impacts of horizontal
hydraulic fracturing is developed”.
Importantly a chapter’s Land Use Planning area may focus upon lands within its own Chapter
boundaries, it does not preclude the Chapter from providing its “services and benefits” from
Chapter members who reside outside of the Chapter’s land use planning boundaries, and in fact is
required under Title 26 to provide those benefits and services. Thus, it is important that a chapter
recognize and work on issues affecting chapter membership located in another chapter’s
boundaries. Especially in such a case as this lease sale which has effects not only upon those nonresident chapter members but also on the chapter’s own residents.
II. Referenced Parcels
All Rio Puerco Office Parcels are referenced. There numbers according to the posted GIS shapefile
are: 8, 9, 18, 19, 20, 21, 22, and 23. (The GIS file might have erroneously labeled #56 as 9)
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III. Insufficient Stipulations
The RPFO is using a RMP from 1986 with an amendment from the early 90s. Unfortunately, the
currently active RPFO RMP does not have stipulations that are tailored for Navajo areas. There is
a lack of a NSO for tribal split estate, and the setbacks appear to be the minimum set by the BIA
of 500’. There are a total of 3 stipulations from the RPFO which do not require any protections of
the local community, only consultation.
The RPFO is in desperate need of an updated EIS plan for it to tier its lease sales to. In fact the
plan and its amendments occurred before the planning area included where the RPFO parcels are
located in. Thus, RPFO EIS planning documents did not plan for the area of the parcels.
The BLM must defer all RPFO parcels so stronger stipulations which are tailored to the needs of
the community can be developed.
IV. 43 CFR §3203.10 (a)(e) for EOI Process Is Not Valid for Oil/Gas Resources
43 CFR §3203.10 (a) and (e) details the process for including lands for competitive sale for
Geothermal Resources. The parts of the CFR outlined for EOI for oil and gas leasing are under
part 3200 Geothermal Resource Leasing. Under 43 CFR §3120.3 the “Director may elect to
implement the provisions contained in §§3120.3-1 through 3120.3-7 of this title after review of
any comments received during a period of not less than 30 days following publication in the
FEDERAL REGISTER of notice that implementation of those sections is being considered”. Parts
§3120.3-1 through §3120.3-7 outline a nomination process for oil/gas leasing. However, it does
not appear that the director has ever put this process through the 30 public review.
The Chapter must insist that the BLM only allow parcels to lease sale which have gone through an
actual oil/gas nomination process, and not a process which has been arbitrarily chosen for other
resources.
V. Insufficient Analysis of Watershed Impacts
The Arroyo Chico subbasin feeds the Rio Puerco. Congress established the Rio Puerco Management
Committee in order to grapple with issues such as sedimentation and erosion. The RPMC is still active
and congressionally mandated. If congress has taken an interest in the protection of the Rio Puerco why
has the BLM not followed suite and at least done a basic analysis of potential impacts from development
upon the Rio Puerco from any potential development? Instead, this issue is listed as ELM-11 and
eliminated from further analysis. This is insufficient by the BLM and it should defer all parcels which
may effect the Rio Puerco so that it can do further impact analysis.
Additionally, the BLM should at least have at least some analysis regarding potential impacts to
watersheds from potential development. Erosion and sedimentation are major issues for Navajo
communities, and oil/gas development even with the best stipulation and practices can still lead to
negative impacts. These impacts should at least be understood before the federal government irrevocably
issues leases.

VI. Insufficient Time for Protest
It appears the BLM may not be counting days correctly for the protest period. There were
irregularities for the December 2018 lease sale. The Rio Puerco Field Office EA states that “A 10-

day protest period is scheduled to occur February 11-21, 2019”4. However, the e-planning site and NCLS
states that protest period ends on February 20th, 2019.

VII. Analyze Significance under NEPA
1) Overview of Significance
The Chapter is particularily concerned that there are a multitude of issues which rise to
the level of “Significant” in terms of NEPA. The term “Significantly” is defined at 40
CFR §1508.27. Within the defining language a variety of elements are put forward,
including the term “intensity”. The Chapter for years has raised issues, in writing and
verbally, which are significant both as a matter of intensity and by other means. This
action might not be a site-specific action, but its impact upon Navajo communities have
been described in detail in previous comments. Further discussion of these issues will
be shown below.
2) Intensity of Development by Production in Counselor
Counselor Chapter’s area’s5 first horizontally drilled well began production in March of 2012
(API:30-043-211176). Other horizontal wells in the Counselor area came into production since 7.
This has marked a dramatic change in the magnitude and composition of oil/gas production from
the area. It also has affected different mineral owners in different ways.

Chart 1: 364 Spudded Wells by type within Study Area
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NMOCD data indicates that the quantity of wells that have been spudded within the
Counselor since 2011/2012 has been quite large, not consistently seen since the early
80s. However, unlike the late 70s / early 80s these wells are almost all completely
horizontal wells.
The utilization of horizontally drilled wells which are hydraulically fractured requires
increased footage of laterals to be perforated. Within the study area, 298 wells with
perforation data on their NMOCD information page were analyzed for total perforation
length. Of these wells 226 are classified as vertical and 72 are considered Horizontal
by NMOCD. The vertical wells had an average perforation length of about 163 feet
while horizontal wells have an average perforated length of 5,991 feet. This is an almost
37 fold increase in average perforation length. The total amount of vertical well lateral
footage perforated within the Counselor area is 36,723 feet. The total amount of
horizontal well lateral footage perforated within the Counselor area is 431,379 feet.
One average perforated length horizontal well has the same amount of perforated lateral
as nearly 37 averagely perforated vertical wells. This is an immense difference 8. The
BLM has already admitted that this activity does cause differences in impacts:
Over time, improvements in hydraulic fracturing techniques have further increased the
production potential of individual wells. Those same improvements may also lead to
incrementally higher emissions of VOCs during the relatively brief completion phase of
new wells. Additionally, modern fracturing techniques may indirectly increase the
quantity of roadbed dust temporarily suspended in the atmosphere simply due to an
increase (relative to older fracturing techniques) in vehicular traffic involved in
transporting mobile equipment and supplies. However, once the hydraulic fracturing is
complete, these effects largely disappear.9

Considering that horizontal wells which are hydraulically fractured have longer lateral
being hydraulically fractured, it would stand to reason that the intensity of the impacts
from these wells would be greater than their vertical counterparts. The current 2003
RMP did not consider horizontal drilling in its analysis:
"Horizontal drilling is possible but not currently applied in the San Juan Basin due to
poor cost to benefit ratio. If horizontal drilling should prove economically and
technically feasible in the future, the next advancement in horizontal well technology
could be drilling multi-laterals or hydraulic fracturing horizontal wells. Multilateral
could be one, two or branched laterals in a single formation or single laterals in different
formations. Hydraulic fracturing could be a single fracture axial with the horizontal well
or multiple fractures perpendicular to the horizontal well. These techniques are currently
complex and costly, and therefore typically inappropriate for most onshore U.S.
reservoirs. Comprehensive engineering and geologic research will be required in the
near future in order for these techniques to become viable within the 20 year time frame
anticipated by this RFD (8.3)"10.

Thus, the Chapter is concerned that this difference in impact has not been properly
analyzed and mitigated (even if the BLM insists it is “largely” short term). Interestingly,
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the BLM does not consider impact to be completely short term, what are the long-term
effects? Considering the scale of difference regarding perforated lateral lengths is
considerable (a magnitude in difference) these “small” and “temporary” differential

Chart 2: Monthly Production of Oil and Gas within Study area Jan 1993 – Jun 2018
impacts are likely being multiplied many times due to the large scale in differences
between vertical and horizontal wells. This increase in scale also includes production.
Chart 2 shows total monthly production for oil and gas production within the Counselor
area from 1993 thru Jun 2018. During the time frame before the first horizontal well
became productive (January 1993 thru February 2012) a total of about 6,822,294
barrels oil and 7,865,862 mcf of oil were produced. This was an average of about
29,662 barrels oil/month within the Counselor area. An average of about 34,199 mcf
gas/month was produced within the Counselor area before producing horizontal wells.
The current era of production (March 2012 thru June 2018) the Counselor area has
produced 12,915,214 barrels of oil and 58,445,214 mcf of gas. This equates to 169,937
barrels of oil/month and 769,016 mcf gas/month.
The increase in scale of production within the Counselor area is significantly higher.
The horizontal era is seeing production rates of nearly 5.72 times total oil production
per month and 22.5 times total gas production. This massive increase in production
(and of intensity since it is being produced much more quickly) is being driven by
horizontal wells within the Counselor area. Vertical wells from January 1993 thru June
2018 produced 836,738 barrels of oil and 21,230,894 mcf of gas. Horizontal wells
(March 2012 thru June 2018) produced 7,711,418 barrels of oil and 50,129,534 mcf of
gas.

Additionally, many of the horizontal wells have multiple wells per pad. While this may reduce
total surface acreage impacted, it does concentrate and intensify the oil/gas development. Thus,
where a typical well would have been 660’ from a residential structure with its significant lower

production rates versus having 2 or more horizontal wells only 660’ from a structure with a great
deal of increased production.

Map 1: Average Daily Gas production in Counselor

Map 2: Average Daily Gas production in
Counselor area from Jan 1993 thru February
2012

Map 3: Average Daily Gas production in Counselor
After the introduction of horizontal drilling within the Counselor area (March 2012) gas production has increased
significantly. The area now sees daily gas production rates that are substantially higher than rates that had been
seen before. This intensification of production has moved southwards towards populated tribal trust parcels
(northern parts of 226N6W and 22N7W). Leasing of additional parcels will likely continue the increases in
production in the area and continue to change the geographic pattern of gas production.

Map 4: Average Daily Oil production in Counselor

Map 5: Average Daily Oil production in Counselor
area 1/1993 – 2/2012

Map 6: Average Daily Oil production in Counselor
3/2012 – 6/2018
Oil production within the Counselor area has substantially intensified and has increased the areas where it is
produced. Horizontal drilling has been the driver of this change. Looking at these patterns of production should
indicate to the BLM that horizontal drilling is a substantially different form of technology implementation which has
had major effects upon the communities it has been implemented in. It should be noted the geographic pattern and
its intensity is much further south then envisioned by the 2001 RFD and has only begin to be analyzed by the newest
rounds of RFDs for the Farmington RMPA.

4) Venting, Flaring, and Pitted Water increases in Counselor
Counselor had experienced substantially higher amounts of venting and flaring then it
had ever experienced before. This was primarily driven by horizontal drilling in the Counselor
area and a lack of accompanying infrastructure to handle such production.
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Chart 3: Venting, Flaring, and Pitted Water dat by year for Counselor Area
Future development in other areas that have not been traditionally major producers of
oil/gas would likely show a similar development evolution where production is far ahead of
carrying infrastructure. Meanwhile, the community is exposed to higher toxin levels due to
pollution purposefully generated by oil/gas wells.
Having a RMP which has been developed for this intense type of development and for
areas which do not have the accompanying infrastructure is a necessity for ensuring human
lives and health are protected and resources are not wasted. Unfortunately, it appears that the
BLM is not interested in not repeating its mistakes that it has made, and continues to make,
regarding insufficient planning.
The Chapter has serious concerns regarding health impacts from hydraulically
fractured horizontal wells. It has read multiple disturbing studies and now coupled with venting
and flaring data, the Chapter feel that there is adequate reason to believe that the BLM has not
had the proper measures in place to mitigate impacts to local communities (particularly in
Counselor).

Barrels of Water

MCF of Gas

Emmission Data
Gas Flaring/Venting and Pitted Water from 1994 through 2018 in
Counselor Area
(2018 Data is mostly up to date through 3rd Q of 2018)

5) Economic Impacts of Production in Counselor
Within the Counselor area from January 1993 thru June 2018 a oil production had an
estimated value of $559,898,250 and gas had an estimated value of $254,308,29511.
This total value produced roughly follows the production patterns of the Counselor
area. From March 2012 thru June 2018 total estimated oil production value is
$527,374,110 and total estimated gas production value is 184,609,684. As with overall
production the majority of the production value has stemmed from horizontal wells.

Chart 4: Percent of Mining, Quarrying, and Oil and Gas extraction of Total Employment for Counselor
Chapter 2009 – 2016
During this time Counselor Chapter does not appear to have had major employment
benefits. Although a great deal of value has been generated by this are the residents of
the community do not to appear to have seen this value translated into increased local
prosperity overall.
Although the margins of error are relatively large, the data has smaller margins of error
in 2015 and 2016. It appears that overall Counselor has not seen employment rates in
oil/gas that are on par with San Juan County and the Farmington, Aztec, and Bloomfield
(FAB) area. Employment for San Juan county and FAB have seen declines in overall
employment (by percentage and total) over the past few years, but Counselor by
percentage is substantially less. Although Counselor is within Sandoval county, it exists
in the Northwest portion of the county. It also uses FAB area as its main shopping and
economic zone12, and lastly unlike most of Sandoval county Counselor area is a major
11
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EIA.
12
Hasbídító Food and Energy Report 2012

producer of oil/gas. Thus, Counselor for purposes of oil/gas employment should be
compared to San Juan County as opposed to Sandoval county.

Chart 4: Percent of Mining, Quarrying, and Oil and Gas extraction of Total Employment and Total
Employment for Farmington, Aztec, and Bloomfield 2009 – 2016
Additionally, there has been royalties which are being generated by the various wells.
No monies are coming back to the local Navajo governments from the oil/gas development
within the Counselor area. The federal royalties generated are divided between the State and
Treasury department. State royalties go back to the state. Allottee revenues go to the allotment
interest holders. From publicly available documents it appears on average that about 38% of
allotment interest holders have an address in the Cuba, Counselor, or Nageezi area. Although
this does not indicate what percentage of the allotment royalties are returning to the community
(or surrounding region) it gives rough idea on the approximate amount. Total production for
various mineral owner types from January 1993 thru June 2018 are as follows
Estimated Oil Value

Estimated
Value

Gas Total Estimated % of Total Value
Value

Estimated Federal $383,355,876
Production Value

$189,425,898

$572,781,775

70.4%

Estimated Navajo $46,551,182
Production Value

$26,863,274

$73,414,456

9.0%

Estimated Private $1,664,606
Production Value

$1,110,468

$2,775,075

0.3%

Estimated
State $128,326,585
Production Value

$36,908,652

$165,235,238

20.3%

To understand how much this is affecting the economics of Counselor Chapter, per capita income
can be used. Counselor Chapter (when adjusted for inflation to Aug 2018) has had declines in its
per capita.

Chart 5: Per capita income for San Juan County, Farmington, Aztec, Bloomfield, and Counselor Chapter
(inflation adjusted to August 2018) 2009 – 2016
6) Scientific Controversy regarding the Greater Chaco Region
The Chapter is aware that the RPFO (and BLM) believe that the Greater Chaco region
does not extend out into areas which include the proposed lease parcels. However, the
Chapter believes that all the parcels are within the Greater Chaco Region. The Chaco
Joint Management plan shows 6 road areas with influence. All the parcels sit within the
east road system. Unfortunately, it appears the BLM does not agree with the Chaco
Joint Management plan or with the various Tribes which indicated that parcels in the
December 2018 lease sale are part of the Greater Chaco Region. BLM RPFO has stated
the following:
“The review of existing records and many years of experience in the
townships containing the proposed lease sale parcels has turned up no
evidence that the proposed lease parcels lie within the Greater Chaco
Region. The absence of archaeological evidence of use of the RPFO parcels by
Ancestral Puebloans, and the absence of Chaco-era sites within 6½ miles of the
proposed lease parcels indicates that the RPFO parcels fall outside the Greater
Chaco Region”13.

The BLM RPFO also wrote the following:

13

DOI-BLM-NM-A010-2018-0042-EA: Final RPFO EA: Lines 948-950

Written comments opposing the lease sale because of cultural concerns
about the “Greater Chaco Region” were received from Acoma Pueblo,
Isleta Pueblo, Laguna Pueblo, Sandia Pueblo, and San Felipe Pueblo, as
well as the All Pueblo Council of Governors, and the Ojo Encino Navajo
Chapter. Similar opposition was received from Santa Ana Pueblo, who
oppose the lease sale based on “landscape and cultural setting of once
occupied territory by Puebloan Ancestors.” However, other than the
general concern about the “Greater Chaco Region” or the “landscape and
cultural setting of once occupied territory by Puebloan Ancestors,” no
specific traditional cultural concerns within the parcels were raised by the
tribes consulted.14
The BLM RPFO has acknowledged that there is a significant difference in opinion amongst
experts regarding the extent of the Greater Chaco Region. This scientific controversy has an even
greater significance since the DOI secretary deferred the March 2018 lease sale to conduct a
cultural survey of the region. Thus, it is important to understand that various entities do not fully
understand the extent of the Chacoan culture and its various descendants (such as the Navajo and
Pueblos). Since the secretary has already previously noted that better understanding the cultural
environment of the region is significant enough to defer a lease sale until further study is
completed, the BLM should continue to take similar measures where similar circumstances are at
play.
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Map 7: Chaco Joint Management Plan Road Network Influence map with March 2019 Proposed BLM parcels,
Chaco legislation boundary, and Eastern Navajo Agency Chapters.

7) Potential impacts on the Decision Space of the RMPA and previous delay of RPFO
parcels due to RMP adoption
Currently the FFO is conducting a RMPA regarding Mancos/Gallup shale development.
This RMPA will update the RMP for the unique impacts from unconventional drilling
(horizontally drilled hydraulically fractured wells). Additionally, the RPFO is still in
the process of adopting a new RMP15. The BLM has currently decided that it can still
lease parcels while trying to conduct planning to mitigate impacts from unconventional
development (significant impacts as illustrated within this document). This is a reversal
from the previous decision by the RPFO. Part of the reason the RPFO has reversed it
position is because of IM 2018-034. The Chapter has expressed its dismay in the
application of this Memorandum to this lease sale. The Chapter has also raised concerns
that it will also negatively impact proper Tribal consultation. Currently, an injunction
is enforce regarding this memorandum in areas affecting sage grouse. Based on the
contents of the injunction ruling, it should raise additional concerns about the
application of the memorandum during this lease sale. As a reminder, IM 2018-034
does not and cannot override NEPA and FLPMA. Due to the nature, scale, and speed
of the lease sales offering parcels within areas affecting Navajos, it is stretching the
very limited resources of the Chapter to be able to properly research and respond to the
leases in a timeframe that is meaningful for the BLM. This expedited process is
affecting the quality of input that the Chapter can feasibly provide the BLM. This has
been discussed verbally with the BLM previously by the Chapter. Interestingly the
injunctive ruling regarding IM 2018-034 states the following:
This risk is compounded by the overlapping comment and protest periods, combined with
accelerated oil and gas lease parcel reviews generally, all of which are left in the wake
of IM 2018-034. See, e.g., Ex. 1 to Stellberg Decl. (illustrative table setting forth
schedules for September 2018 and December 2018 oil and gas lease sales in BLM’s
western states, including public comment opportunities and protest deadlines). Plus, the
burden of such constraints upon public participation and compressed protest periods
falls most heavily upon members of the public, as those who have nominated potential
lease parcels and BLM have had far more time to evaluate and consider the details of
such parcels. Hence, there are cognizable and significant legal consequences that can
be argued to result from IM 2018-034.16

In addition the decision later states:
In turn, for a subset of lease sales, IM 2018-034 relegates any sort of contemporaneous
public input to the much later-in-time (and, WWP would contend, the “too late in time”)
adversarial protest (with its 10-day deadline, rather than IM 2010-117’s previous 30day deadline) and appeals process, neutralizing and diminishing the substantive and
practical value of such input...17

The Chapter has also expressed these concerns. Responsible officials need to consider
the gravity of this situation and its negative affect upon tribal consultation processes as
well.
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8) Effect on Infrastructure and Health/Environment
Lastly, the massive increases in production that took place in Counselor area has led to
continued strain upon the area’s infrastructure. Continued leasing (particularly without
EIS level mitigations) will continue to strain the infrastructure such as roads. This is
because proper EIS level planning will not have been completed before the lease sale.
The BLM is very much aware of the different type of impact and increased intensity of
unconventional development in the Counselor area. Having proper EIS level planning
will allow for thorough planning and ensure that parcels being offered can be offered
for lease sale. Additionally, all mitigations can be applied before lease sale, thus
mitigation strategies will not be limited by leasing actions. Also, the massive increase
in production in the Counselor area has certainly increased dust in the area from
increased traffic and it is more than likely that there has been increased emissions and
noise pollution.
9) Significance Conclusion
The degree of significance presented should compel the BLM to engage in an EIS for
the purposes of this lease sale. The Chapter must request that the BLM at minimum to
defer all parcels in the RPFO and FFO to ensure that proper level EIS documents and
appropriate cultural resource studies can be tiered to for purposes of this lease sale
(along with proper amounts of Tribal Consultation).
VII. Need for DbC and BbA Sound Considerations
Noise pollution considerations should also include measures for DbC scale measurements. Low
Frequency sounds can have affects on populations and quality of life and health, so it is important
the BLM considers this. Additionally, sound control stipulations are needed in general.
VIII. Impacts of Coal Bed Methane
The Chapter has had concerns regarding Coal Bed Methane (CBM) production previously. Wells
in the region exist which use such production. The FFO EA discusses some of the issues related to
CBM18. The Ojo Alamo formation is very important aquifer for the area.
The Torreon Subarea includes the Chapters of Counselor, Ojo Encino,
Torreon, and Pueblo Pintado...Its annual water production in 1998 was
36,783,000 gallons (113 acre-feet). Essentially all of the municipal water is
from the Ojo Alarno Aquifer. Based on well logs for this area the maximum
well yield is 70 gpm and it is approximately 1,100 feet deep.19
Upon looking at formation data from wells within the Counselor area it appears that the average
thickness of the overlying kirtland shale is about 241’20. The thickest point recorded was 532’ and
the thinnest was 33’. Additionally, almost all of the points within the Counselor area indicate that
18
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BOR, 2009. Navajo-Gallup Water Supply Project Planning Report and Final Environmental Impact Statement,
Chapter 5. Accessed on 9/16/2018 from https://www.usbr.gov/uc/envdocs/eis/navgallup/FEIS/index.html [Pg 46
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This was from NMOCD page data of 132 wells which had formation top data for both Kirtland anf Fruitland. Two
wells were removed as outliers. It is possible that the data entered was incorrect due to data entry errors at
NMOCD or from misread well log files.
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the top of the Ojo Alamo is less than 2500’ below the surface level. South in Ojo Encino the
formation is shallower and is exposed. Thus, this situation could be magnified. It appears that
CBM wells in the southern portion of the Counselor area have majorly increased production in the
past few years.
Due to the major issues that CBM can have, especially due to its shallow nature and proximity to
critical aquifers used for public water supplies. The Chapter must insist on further consultation in
regard to all RPFO and FFO parcels within or within the general proximity to Counselor and Ojo
Encino chapters to thoroughly discuss CBM and potential issues that might need further
addressing.
IX. Likely Insufficient Setbacks for Navajo Residences (occupied and unoccupied) and
community structures
Although it is unknown what setbacks exists as stipulations in the RPFO (besides the BIA 500’
setback), it seems unlikely that the standard setbacks are sufficient. The Chapter considers 660’ to
be insufficient in regards to horizontally drilled wells. These sites using a newer combination of
technologies are producing oil/gas at scales significantly greater than previous conventional
production in the area before. Counselor Chapter and the surrounding region has been the focus of
much of the horizontal oil/gas production in the San Juan basin. Thus, understanding how
horizontal production differs from vertical production within this area (which is adjacent to most
of the December 2018 lease sale parcels) could be useful in understanding intensity differences
due to local level variation. The following table is a compiled from wells located in the Counselor
Chapter area21.
Horizontal wells within the Counselor Chapter Area have an average intensity factor 37.6 greater
than average vertical wells in terms of oil production. This intensity comes from two factors. The
first is that horizontal wells within Counselor area produce an average of over 7 times the amount
of oil as their vertical counterparts in the Counselor area and the horizontal wells are doing this
21

For purposes of this protest the Counselor Chapter area is defined as the following townships: 21N5W, 21N6W,
21N7W 22N7W, 22N6W, 23N7W S/2, and 23N6W S/2. At times in the comments, Counselor Chapter and
Counselor Chapter Area could be used interchangeably.

nearly 5 time faster. The speed is calculated by the number of months in which wells produced oil.
Thus intensity is a combination of production and time in this analysis. Although many of the
vertical wells are more mature (further along their decline curves) and would have different
production rates. However, looking at the average max production for a single month reveals that
for a vertical well the average is about 680.4 barrels while for horizontal wells it is 12,161.3 barrels.
This is nearly an 18 fold increase in average month max. So even if only the initial parts of the
production curves are accounted for there is still a significant increase in production.
Horizontal wells within the Counselor Chapter Area have an average intensity factor 25.1 greater
than average vertical wells in terms of gas production. This intensity comes from two factors. The
first is that horizontal wells within Counselor area produce an average of over 2.2 times the amount
of oil as their vertical counterparts in the Counselor area and the horizontal wells are doing this
nearly 10 times faster. Although many of the vertical wells are more mature (further along their
decline curves) and would have different production rates. However, looking at the average max
production for a single month reveals that for a vertical well the average is about 2909.4 mcf while
for horizontal wells it is 49,412.6 mcf. This is nearly a 17 fold increase in average month max. So
even if only the initial parts of the production curves are accounted for there is still a significant
increase in production.
In addition, the horizontal wells within the Counselor area produce large quantities of both oil and
gas. The total average monthly production as measured in BOE22 the average vertical well
produces 195.1 BOE per month while horizontal wells produce 6570.2 BOE/month. This is a
difference of 33.7.
These are substantially significant differences in production and production intensity being
experienced within the Counselor area. Although the local Navajo governments have indicated
that these differences are much more intense leading to difference in severity of impacts, it has
fallen upon deaf ears. These numbers show that these differences in production and intensity exist
and that they are significant enough that the BLM should begin to listen to the residents and local
governments of the Counselor area when they indicate that current stipulations are insufficient
regarding unconventional oil/gas development.
X. Previous December 2018 Protests Unresolved
The BLM has not resolved its protests from the December 2018 lease sale. Parcels from that lease
sale are in vicinity to the parcels currently being offered for March 2019. This puts the Chapter at
a disadvantage regarding preparing March 2019 protest comments since the BLM has not arrived
at its opinion regarding previous protests. Thus, the ability for the Chapter to provide additional or
more nuanced protest comments is reduced. The BLM should defer parcels in vicinity to currently
protested parcels to allow for the full NEPA process to unfurl in terms of its own department.
XI. Protest Submission Issue
Along with the BLM offering insufficient time to the public to develop insightful analysis and
protest comments, it has not restricted the modes of delivery of the protest. Since the BLM refuses
to use email for protest submission the other convenient option for rural Navajo communities was
telefax. However, that has now been removed. This increases the cost and complexity of submitting
22
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protests for Navajo chapters. Unfortunately, the BLM appears to be more interested in providing
obstacles to rural communities in participating in the public processes as opposed to enhancing
their ability to participate. The Chapter urges the BLM to consider making access to public
processes easier for rural communities as opposed to more difficult.
XII. Counselor Chapter Land Use Plan
1) K'e Bikéyah (Related to Fundamental Law)
At the December 28, 2017 TriChapter meeting [representatives from Counselor, Ojo Encino, and
Torreon/Starlake Chapters were present], there was a discussion on the meaning of “k’é bikeyah”.
The knowledge base of the discussion stems from Diné common knowledge that stems from
teachings handed down from Diné knowledge keepers (i.e. Medicine Men, elders, etc.) The
following narratives briefly describes the attempt to define the heading of this section:
One Chapter official said this about the land: “If we get rid of all the colors [referring the
checkerboarded and multi-colored map of the TriChapter area], the land is for all. We are free to
go to wherever [we wish]. We [Diné people], don’t say ‘We own the land’. Before maps there
were no designated boundaries only landmarks. These major and minor landmarks being sacred
mountains and sacred places. But we were free to travel beyond.”
A local citizen stated: “Before the lands were mapped into ownership tracts the landscape is one
body. And from time immemorial the people were living in extended clan groups that move and
intermarried in the TriChapter region. All the lands were connected. The land is put there for us
and as the clans grew, there clans were then recognized to historically use certain areas of land.
These land areas were marked using various cultural patrimony (such as, but not limited to, buried
grinding stones, sweat lodges, certain types of textiles, and rock cairns).”
In an extended conversation, the following precipitated is translated from the Diné language: “The
regional Diné culture of the TriChapter areas is, at times, unique compared to other Diné regions
and communities. Our songs, stories, language and methods of ceremony differ in distinct ways
from people even as close seventy miles away. Even within the TriChapter region, the clans each
have differing histories at how they arrived within the region. In terms of land ownership, the
people don’t own anything but control the footprints they are standing on. The land itself is a holy
being and provides nourishment to the people and the people give nourishment to the earthmother”.
In summation, “K’é” is descriptive of a group of distinct and unique people that differ from other
groups of Diné even as close as seventy miles away. “Bikeyah” is difficult to define because the
Diné cannot own a holy deity. But, the TriChapter region Diné marked their historical land use
areas utilized various cultural patrimony. The Diné in TriChapter region are a unified people
through kinship, marriage and culture.
Significantly, this shows Sub-Cultural variation which is an important Way-of-Life Social Factor
for NEPA analysis. Although the FFO is currently considering an ethnographic study of the broader
region, this sub-cultural variation has not been accounted for by current EIS level plans or other
lower level planning. It is likely this variation has not been shown through standard cultural

resource surveys. Thus, this sub-cultural variation will require extensive understanding to ensure
that impacts from proposed actions are understood and to fully understand potential mitigation
mechanisms that can be implemented which are properly contextualized for the area. Thus, any
irreversible action that could potentially limit mitigating mechanisms or other
determinations/alternatives of future sub-cultural variation studies in the area should be avoided.
1) Day Mesa, Heart Shape Rock, Pig Stands Mesa, Baby Canyon Need Inclusion for Impact
Analysis
1) Day Mesa
Day Mesa is located at within Counselor. It has been designated by Counselor Chapter
2002 Land Use Plan Policy 1e as a protected area.
2) Heart Rock Peak
Heart Rock Peak is located within Counselor. It has been designated by Counselor
Chapter 2002 Land Use Plan Policy 1e as a protected area.
3) Pig Stands Mesa
Pig Stands Mesa is the mesa located north of Heart Rock Peak. It has been designated
by Counselor Chapter 2002 Land Use Plan Policy 1e as a protected area.
4) Baby Canyon
It has been designated by Counselor Chapter 2002 Land Use Plan Policy 1e as a
protected area. There will be likely effects to this protected area by any future
development of the leases
VIII. Populated Parcels
Many of the RPFO parcels are populated or have households close to them. Currently, their appear
to be insufficient stipulations to protect these households.
IX. Lack of Analysis of Heating Fuel Wood
The Chapter considers firewood to be a subsistence resource of the Navajo people.
The reason for this designation is based on Census data and from locally derived survey data for
the Trichapter region.
Census Data

Hasbídító Trichapter Food and Energy Survey August 2013
The Census data and locally collected Trichapter Survey data both indicate that there is a
differential pattern of vegetative resource usage by the populations within the Navajo Nation.
Thus, additional analysis is required to understand this usage and potential impacts from any
direct or indirect effects of the proposed federal actions.

XIII. Disproportionate Economic Impacts and Different Economic Environment
The economic environment of the Navajo Chapters (and of the Eastern Agency in general)
is vastly different then the surrounding counties. Using standard economic analysis hides
this economic reality faced by Navajo communities
1) Employment in Oil and Gas Extractive Industry

Census data indicates the residents of the Navajo chapters of Counselor, Huerfano,
Nageezi, Ojo Encino, and Torreon/Starlake are paid significantly less for Oil/Gas
employment then San Juan or Sandoval county averages23. It also appears from census
data that the percent of the population in these jurisdictions are employed at rates far
lower then San Juan county24. These employment rates are in general higher than
Sandoval county; however, Sandoval county base employment rate for oil/gas and
mining is very low. Additionally, almost all oil/gas activity occurring in Sandoval
county is in Navajo or Jicarilla areas25.
This data seems to indicate that employment economic benefits are accruing to
residents in non-Navajo jurisdictions while many of the Navajo areas have comparable
levels of Oil/Gas development in San Juan county, and relatively high levels of oil/gas
development compared to Sandoval county. This disparity may have many reasons
(statistical error, education, or other systemic structural issues). However, from best
available data this appears to be a reality for the Navajo communities, and appears to
confirm observational evidence brought forward by residents of various Navajo
communities.
Thus, while Navajo communities will have to endure negative impacts from oil/gas
development, they will not necessarily see the benefits of such development while other
communities will.
The employment structure for the proposed NEAMZ area and for all Chapters that are
bordered by the 4 county area (McKinley, Rio Arriba, Sandoval, and San Juan) is different
than the structure for the populations of those chapters on the stateside.
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5-Year 2017 ACS Table 2405
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The above table looks at the structure of employment by industry and geography. Data is
presented for the 10 chapters that are present within the FFO RMPA planning area (also
referred to as NEAMZ). While a large portion of these chapters are within the planning
area the data is for the entire chapter (not just the planning area portion of the chapter).
Next, the combined data for the 4-county area is shown (it includes all of the 4 counties
both within and outside of the planning area). Following this is the data for all Navajo
chapters within the 4-county area. Lastly, the 4 county area data is shown with the Navajo
Chapter data (for the four-county area) removed.
Additional major economic structural differences is unemployment and labor participation
rates. The unemployment rate is also substantially higher in Navajo chapters than in the
surrounding counties. The 2017 5-year ACS DP03 table shows that unemployment for the
the 10-chapter initial NEAMZ area is at 27.7%. The four-county area in general has an
unemployment rate of 10.0% while all the Navajo chapters within the 4-county area has an
unemployment rate of 20.0%. The unemployment for the 4-county area with all chapters
removed is at 8.5%.
The labor participation rate (LPR) is also much lower within chapter communities as well.
In 2017 the 5-year ACS DP03The LPR for the 10-chapter area is 49.3%, the four-county
area is 56.7%, all chapters within the four county area is 46.6%, and the four counties with
the chapter removed is 58.6%. The difference in LPR between Navajo chapters and the
surrounding counties is over 20% difference (12% absolute difference).

It is also important to understand that income is also lower for Navajo chapters as compared
to their surrounding county counterparts. Total average income for all chapters in the 4county area is $23,552. The four-county area has an average income of 31,912 but the 4county area average income increases to $33,031 when chapters are not included. The
difference in income is nearly $9,500 between chapter residents and residents of the
surrounding counties. All economic sectors show a similar pattern regarding lower incomes
for chapters.
4 County Area All Chapters within 4 County Area
Income
Income
$31,912
$23,552
$56,969
$29,830
Agriculture, forestry, fishing and hunting, and mining:
Construction
$33,964
$28,577
Manufacturing
$46,681
$24,862
Wholesale trade
$38,367
$28,081
Retail trade
$21,814
$17,300
Transportation and warehousing, and utilities:
$47,588
$31,660
Information
$38,246
$12,673
Finance and insurance, and real estate and rental
$35,235
$24,270
and leasing:
Professional, scientific, and management, and
$44,400
$33,004
administrative and waste management services:
Educational services, and health care and social
$32,010
$23,606
assistance:
Arts, entertainment, and recreation, and
$14,837
$15,719
accommodations and food services
Other services except public administration
$20,257
$18,608
Public administration
$42,199
$33,919
Table B24031 5-Year ACS 2017
Total:

4 County Area without Chapters
Income
$33,031
$60,028
$34,790
$48,939
$39,348
$22,361
$49,834
$39,472
$35,885
$44,980
$33,683
$14,717
$20,405
$43,515

Substantially higher unemployment, substantially lower labor participation rates,
significant differences in sector employment, and substantially lower average incomes
show how chapter areas are substantially different in terms of labor structure as compared
to the surrounding counties.
ii) Leakage Rates
The economic leakage rate for the Navajo Nation as a whole has been and continues to be
high. The US Commission on Civil Rights issued a report in the 1970s that indicated the
leakage rate for the Navajo Nation was 67%26. The Navajo Nation Division of Economic
Development 2009-2010 Comprehensive Economic Development Strategy indicates the
economic leakage rate is slightly lower at 64%27. However, it is likely this rate varies based
on area.
Based on proximity to border towns and the degree of economic development by chapter
will determine the leakage rate at the chapter level. On nation economic areas in eastern
Navajo include Shiprock and Crownpoint. Additional economic opportunities exist
throughout eastern areas of the Navajo Nation (such as a few gas stations, trading posts,
smaller flea markets, and other informal economic elements). However, for many chapters
26

McCabe and Hester. The Navajo Nation: An American Colony. A report of the United States Commission on Civil
Rights. 1975. Page 26. Accessed at https://eric.ed.gov/?id=ED111561.
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The Navajo Nation 2009-2010 Comprehensive Economic Development Strategy. Navajo Nation
Division of Economic Development. Page 23. Accessed
athttp://navajobusiness.com/pdf/CEDS/CED_NN_Final_09_10.pdf

it is likely that the economic leakage rates are much higher than 64%. For example, in the
trichapter area only two c-stores exists, one of which sells gas (Torreon/Starlake). It is
important to note that both of these businesses exist on private land, thus are subject to
regulations and taxation of the State/County. Although the c-store in Counselor is owned
by the Navajo Nation. Thus, these stores represent formal economic entities which keep
the leakage rates lower. However, looking at the food/energy surveys for the trichapter area
indicate that very little of overall food shopping takes place at these stores. Thus, it is likely
that leakage rates for the trichapter area is much higher than 64%.
2) Revenue Generation
In 2015 the Chapter commissioned a study of federal oil/gas production within Eastern
Agency areas of the Navajo Nation. The study was aimed at estimating the amount of
wealth generated by federal oil/gas wells within Eastern Agency and estimate the
amount of federal royalties (as defined by FLPMA) generated within eastern agency
(upon federal leases). The total amount generated per year in 2013 and 2014 was
roughly $150,000,000 generating roughly $19,000,000 in federal royalties. These
royalties are nearly evenly split between the Treasury Department and Santa Fe.
However, much of these funds never directly or indirectly come back to the Navajo
communities being impacted by federal oil/gas development. This has to do with legal
structural issues.
The importance of this issue is to recognize that unlike other New Mexico communities
which potentially can benefit from federal royalties, Navajo communities do not likely
benefit as much or to a substantially lesser degree. It should be noted, federal payments
to the Navajo Nation due to treaty obligations of the United States with the Navajo
Nation are not justification for the extraction of wealth from communities without
bringing back monies to help mitigate impacts (which is the intention of revenue
sharing under FLPMA). Additionally, in the Chapter’s past discussions with counties,
the counties do not feel that they are being adequately funded for services at this time
by the state. Thus, the potential trickle down effect of Santa Fe giving monies to the
counties and perhaps the counties providing increased services within chapter
boundaries (such as grading) is not likely happening.
It is important for the BLM to fully recognize that the Navajo Nation is a sovereign
Nation. Unfortunately, due to the checkerboard situation, federal trust lands are not
currently taxed by the Navajo Nation. Thus, production taking place on those lands
within Navajo country do not necessarily benefit the communities in which the
production takes place. As was shown, employment benefits have seemingly accrued
to non-chapter communities. Due to major economic structural differences, economic
growth/development have not accrued to the chapter communities either. Thus, the next
potential benefit for chapter communities (that benefits the broader community and not
small segments) would be taxes. However, the BLM does not fully analyze this
situation regarding the Chapters.
New Mexico is nearly at the bottom for providing oil/gas tax revenues to its local
communities distributing only 14% of its oil tax and only 3% of its gas tax revenues to

local governments 28. The amount of local revenues (from taxes and state distributions)
in New Mexico from the typical unconventional oil well was about $94,623 in 2016 (at
$60.00/barrel it would be approximately $123,000 Jan 2018) over ten years. Tax
revenues from oil/gas production is a key element in mitigating negative impacts to
communities from oil/gas production. It is the underlying purpose of FLPMA revenue
sharing (although it is generally determined by the state how it decides to distribute
those revenues). In 2014 the typical unconventional oil well was estimated to generate
$1.3 million in revenues over 10 years, with approximately $1 million of the revenue
generated in the first 2 years29. Assuming similar production curves and a current price
of about $60.00 this amount would be about $918,000.
However, it is important to understand that Navajo Nation is sovereign and the State of
New Mexico is also a different sovereign (and a different type of sovereign). Thus,
much of the production that takes place on Federal, State, and private lands do not
benefit the Navajo Chapters or Navajo Nation via taxes or distributions. The only
production that takes place within Navajo Nation in much of eastern agency is on
allotment lands, which is a complicated situation in regards to taxation and regulation.
One form of distribution the state does directly to the Navajo Nation is the tribal
infrastructure fund (TIF). However, this fund has not provided a large amounts of
monies to Navajo compared to revenues generated by chapters in the San Juan Basin.
The following are TIF awards over the last five years comparing amounts granted to
Navajos versus the total amount distributed30:
NM Tribal Infrastructure Fund Distributions
Year
Total Distribution 10 Chapter Area 10 Chapter % All Chapters Navajo %
2018
$8,831,925
$0
0.0% $3,980,078
45.1%
2017
$5,415,503
$0
0.0%
$470,000
8.7%
2016
$12,158,068
$160,000
1.3% $3,395,912
27.9%
2015
$14,235,640
$0
0.0% $6,208,394
43.6%
2014
$14,235,640
$300,000
2.1% $2,275,000
16.0%

It becomes evident that the most effected chapters are not receiving TIF monies. Over
the last 5 years the 10 chapter area has received less than 1% (0.80%) of total TIF funds;
however, these areas have generated substantially more than this in oil/gas revenues
from state and federal royalties and lease sales. It should be noted that in only the first
3 quarters of 2018 that Indian gaming revenues (via Indian gaming compacts)
generated nearly $54 million dollars in revenues for New Mexico. Nearly 11% of total
net winnings from this period were generated by the Navajo Nation, thus the Navajo
Nation likely generated close to $6 million in revenue for New Mexico in the first 3
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quarters of 2018. To put this into perspective Navajo Casinos (Nation wide not just
New Mexico) distributed $10 million to all 110 chapters for FY201931.
This is illustrative of the fact that the extractive industries in the area are also extracting wealth
and opportunity for the chapter communities. Excuses that other revenue mechanisms from the
state (such as TIF) make up for the lack of direct distributions is insufficient and ill informed. The
revenues simply from one source of Indian gaming far more than exceeds distributions from TIF,
and likely covers any other additional distribution mechanisms. Additionally, New Mexico has one
of the lowest rates of local governmental oil and gas tax revenue distribution, so the stress placed
upon counties to maintain services to tribal areas (which are outside of their tax base) is also highly
stressed.
XIV. UNDRIP
The United Nations General Assembly passed resolution 61/295: United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP) on September 13, 2007. Although the United States
was one of only four governments in the General Assembly not to vote for the resolution originally,
this changed with President Obama's support starting in December of 2010.
Additionally, the issues arising in North Dakota with the Standing Rock Sioux regarding the
construction of the Dakota Access Pipeline has raised concerns by the United Nations Permanent
Forum on Indigenous Issues. In a letter, the forum requested that the United States Government
abide by the stipulations of UNDRIP.
This letter is located at:
https://www.un.org/development/desa/indigenouspeoples/news/2016/08/statement-onprotests/
The Chapter recognize that the UNDRIP is considered by the US government as "not legally
binding or a statement of current international law ", but the Chapter also recognizes that the US
government considers UNDRIP as having "both moral and political force". Thus, the Chapter will
raise issues related to UNDRIP directly as to help the federal government morally.
Upon review of UNDRIP, the Chapter feels that there is currently no free and prior consent given
by peoples in regards to Eastern Agency parcels (which includes all RPFO and FFO parcels,
although parcel 10 is far removed it is within Navajo aboriginal lands and in the lands granted by
the US Government to Navajo people for settlement via EO 709) for their development. Via
resolution, the chapter governments that the Eastern Agency parcels lie within are against all lease
sales until the FFO RMPA is completed. An additional nine chapters have also passed resolutions
against the lease sale, this includes all Eastern Agency chapters within the planning boundaries of
the FFO RMPA. The Eastern Navajo Agency Council is composed of officials from all 31 eastern
agency chapters. In addition, the Navajo Nation President’s office is previously against any Eastern
Agency lease sale until the FFO RMPA is completed. Thus, via governmental resolutions at the
Navajo local, Agency, and National level governments there is unity in that leasing should not
occur until various needs are met.
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XV. Rio Puerco Field Office 1986 Resource Management Plan
The planning process for the currently active and utilized Rio Puerco Field Office Resource
Management plan was announced in the Federal Register on March 23, 198332. The plan was
signed in January of 198633.In the RPFO RMP six oil and gas stipulations were developed (plus a
New Mexico one). These stipulations are discussed in table 8 of the RPFO RMP (pages 29-31).
Of particular interest are the maps showing the administrative boundary for the RPFO in its
currently active RMP.

Map from current RPFO RMP showing admin boundaries

Map from current RPFO RMP showing admin boundaries (Fold Out)
32
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RPFO 1986 RMP: Page 12
Id.: Page 4

RPFO RMP Images34
The RPFO must defer all parcels due to the need for an updated RMP to adopt new strategies,
mitigations, and policies for the area which has seen changes in its needs and for the new reality
of hydraulically fractured horizontally drilled wells being used at mass scale. As a gentle reminder,
the RPFO RMP is over 3 decades old and needs updating (for example the RPFO administrative
boundaries have changed). Parcels 18, 19, 20, 21, 22, and 23 are not within the planning area of
the current RPFO RMP. It appears that parcels 8 and 9 might be outside the RPFO planning area.
XVI. Other Issues of Concern
*Potential Agricultural Fields in Parcels
*Issues with development projection: Well Makeup, Emissions without pipelines
*EA assumes a 50 DbA ambient sound. Parcels likely much lower. (Section 3.7 page 34)
*Groundwater usage patterns are different for Navajo communities compared to the county
and elsewhere.
IX. Roads
Of additional concern are the immense impacts suffered within Counselor and surrounding
communities by the increased traffic from the increases in oil/gas development. Although the
Chapter has informed the BLM of the impacts upon the dirt roads within Counselor it does not
appear that much in the way in improvements have occurred.
The large amounts of oil/gas traffic continues to degrade the roads. Additionally, the traffic causes
the school buses to run late dropping students off at school and dropping them off at home. Also,
the extra dust caused by the oil/gas traffic gets into the school buses and this is not good for the
students to breathe.
As stated before, a vast amount of wealth has been generated within the Counselor area, yet the
community does not seem to be benefiting. Additionally, impacts to the roads cost Counselor and
area residents extra money in terms of vehicle repairs. It also costs these residents time as well.
These continue to be unmitigated impacts to the community which is differential in nature due to
the unique cultural, economic, and historical situation and context of Counselor and the broader
Navajo checkerboard. The BLM and federal government in general has not accounted for these
differences which has led to immense impacts for residents.
XVII. Need For Further Tribal Consultation
A great deal of issues exists regarding the leasing of parcels as proposed for March 2019 lease sale.
Many of these issues were detailed in this protest. There is a need for the BLM to begin doing
meaningful consultation which integrates the needs of local communities and their needs into its
decision-making process. Additional consultation on these issues and cultural concerns are
warranted.
XVIII. Conclusion
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The Chapter respectfully requests that the BLM defer all RPFO parcels. The Chapter also requests
that the BLM (with both field offices) meet with the Chapter (and its neighboring Chapters)
regarding this protest.
With Thanks,
_______-S-___________
Harry Domingo.
Counselor Chapter President

2-20-2019
Date
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Ojo Encino Chapter Resolution OJOE 11-17-16/002

Resolution OJOE 11-17-16/002 was also passed by the following chapters:
Chapter
Resolution # or Date
Becenti Chapter
Counselor Chapter

COUN-2016-11

Dikon Chapter

DIL# 12-70-16

Hardrock Chapter

12/17/2016

Huerfano Chapter

HUE-015-17

Lake Valley Chapter

LVC-NOV13-006

Nageezi Chapter

NC 17-013

Oljato Chapter

OLJ11-09-16

Pueblo Pintado Chapter

PPC-11-2016-037

Oak Springs Chapter

OSC 1-08-17 #18

Teesto Chapter

TEE-NOV-12-17

Torreon/Starlake Chapter

TSL 11/2016-092

Whitehorse Lake Chapter

11/16/2016

Whiterock Chapter

WRC-017-009

Resolution OJOE 11-17-16/002 was also passed by the Eastern Navajo Agency Council (composed
of representatives from 31 Eastern Agency Chapters)

Also please see the following documents:
All Pueblos Governor’s Council Resolution APCG 2017-12
CALLING FOR A MORATORIUM ON ALL PERMITTING AND LEASING FOR OIL AND GAS
DEVELOPMENT IN AREAS THAT WOULD IMPACT TRADITIONAL CULTURAL PROPERTIES
AND SACRED SITES IN GREATER CHACO REGION
National Congree of American Indians Resolution MKE-17-008
To Support Moratorium on Leasing and Permitting in Greater Chaco Region.
New Mexico State Legislature House Memorial 70
A MEMORIAL REAFFIRMING NEW MEXICO'S COMMITMENT TO PROTECTING AND
PRESERVING TRIBAL, CULTURAL AND HISTORICAL SITES AND RESOURCES IN THE
GREATER CHACO CANYON LANDSCAPE
In particular in the resolved section:
BE IT FURTHER RESOLVED that the United States department of the interior's
bureau of land management and bureau of Indian affairs desist from any leasing
or issuance of permits without prior tribal consultation in the greater Chaco
landscape, as designated by the bureau of land management, until the resource
management plan amendment is complete in accordance with federal law; and
(Page 6)
Compendium of Scientific, Medical, and Media Findings
Demonstrating Risks and Harms of Fracking (Unconventional Gas and Oil Extraction)
Fifth Edition
March 2018
https://www.psr.org/wp-content/uploads/2018/04/fracking-compendium-5.pdf

Counselor Chapter
(Navajo Nation Subdivision)
PO Box 93 Counselor, Navajo Nation 87018
March 2019 BLM Lease Sale
Farmington Field Office
Protest
2/20/2019
I. Standing and Interest
Counselor Chapter (the “Chapter”) has an interest in the leasing of any parcels that are within the
Navajo Eastern Agency boundary, Navajo Nation, Traditional Navajo Territories, or of any
location which can cause imbalances which may effect any of the previously listed Navajo areas.
This comes from traditional Navajo conceptions of relationships (K’é and K’é bikeyah) which is
evident from Navajo Fundamental Law (Diné Bi Beenahaz'áanii) which is codified in Navajo
Nation Code (1 N.N.C. §201 - §206). Additionally, Navajo Nation Code Title 26 which defines
chapter members as “For purposes of services and benefits, all tribal members, young and old,
who either reside within or are registered in the chapter. An individual may not be a member of
more than one chapter”1. A chapter Resident is defined as “one who dwells permanently or
continuously within the boundaries of a chapter”2. The definition of Governmental Purposes
“activities carried out by the chapter for the general health, safety and welfare of the chapter
membership”3
The Chapter passed resolution COUN-2016-11 which is “against all pending and future federal
fluid mineral BLM leases within Navajo Eastern Agency areas (or other lease sales which could
directly or indirectly impact Eastern Agency Areas) until a reasonable revenue sharing mechanism
is developed, the new Farmington Field Office Resource Management Plan Amendment is
developed, and a full understanding of potential environmental and health impacts of horizontal
hydraulic fracturing is developed”.
Importantly a chapter’s Land Use Planning area may focus upon lands within its own Chapter
boundaries, it does not preclude the Chapter from providing its “services and benefits” from
Chapter members who reside outside of the Chapter’s land use planning boundaries, and in fact is
required under Title 26 to provide those benefits and services. Thus, it is important that a chapter
recognize and work on issues affecting chapter membership located in another chapter’s
boundaries. Especially in such a case as this lease sale which has effects not only upon those nonresident chapter members but also on the chapter’s own residents.
II. Referenced Parcels
All Farmington Field Office Parcels are referenced. There numbers according to the posted GIS
shapefile are: 10,11,12,13,14,15,16,17,24,25,26,33,37,38,39,40,41,42,43,44,45, and 46.

1

: 26 N.N.C. § 2.10.b

2

: 26 N.N.C. § 2.13

3

: 26 N.N.C. § 2.22

III. Insufficient Stipulations
It appears that a No Surface Occupancy stipulation exists coded as F-39-NSO. This is an
assumption since this stipulation is not detailed or mentioned in Appendix C. The details are
important to the Chapter since there are potential routes to exempt the stipulation. One issue the
Chapter has had in the past with similar stipulations is the ability to circumvent the local Chapter
government in exempting the stipulation. Additionally, the Chapter has been a proponent of new
well developed off the lease but on the leases periphery must have a minimum setback from the
parcel boundary as to not interfere with future home development. Current setbacks are 660’;
however, it seems likely setbacks for residences will increase once the FFO RMPA is adopted.
Considering the tight timelines for protest comments, and the increasing amounts of parcels the
BLM is attempting to lease, not having pertinent and critical information such details regarding
this extremely important stipulation (especially important for Navajo communities), the BLM
should defer the parcels to ensure that a properly formulated EA has been developed with correct
information and details for the public to analyze.
Additionally, if F-39-NSO is a No Surface Occupancy stipulation, the Chapter is of the opinion
that it should be applied to all Tribal surface parcels. This is to protect the valuable tribal trust
lands which are open to residential development by all Navajos. Currently it is only applied to
parcels 24, 25, and 26. However, parcels 11,14, 33, and 45 all appear to have residences on them.
Why, at minimum, has a No Surface Occupancy stipulation not been added to these? NSO should
apply to all tribal split estate lands, but it most definitely should apply to Tribal split estate that has
residences. The BLM should be concerned with protecting Tribal communities and Tribal Trust
assets.
This major oversight by the BLM shows that the institution has not properly consulted with the
Navajo Nation. Of additional concern is whether the BIA, assuming the BLM had full consultation
with the BIA, requested a NSO for Tribal split estate lands as it has done in the past? The BLM
has been overburdened with a substantial amount of leasing and under resourced to accomplish
this level of leasing, and now it appears that it is leading to oversights which can have negative
ramifications for tribal communities.
IV. 43 CFR §3203.10 (a)(e) for EOI Process Is Not Valid for Oil/Gas Resources
43 CFR §3203.10 (a) and (e) details the process for including lands for competitive sale for
Geothermal Resources. The parts of the CFR outlined for EOI for oil and gas leasing are under
part 3200 Geothermal Resource Leasing. Under 43 CFR §3120.3 the “Director may elect to
implement the provisions contained in §§3120.3-1 through 3120.3-7 of this title after review of
any comments received during a period of not less than 30 days following publication in the
FEDERAL REGISTER of notice that implementation of those sections is being considered”. Parts
§3120.3-1 through §3120.3-7 outline a nomination process for oil/gas leasing. However, it does
not appear that the director has ever put this process through the 30 public review.
The Chapter must insist that the BLM only allow parcels to lease sale which have gone through an
actual oil/gas nomination process, and not a process which has been arbitrarily chosen for other
resources.
V. Insufficient Analysis of Watershed Impacts

The Arroyo Chico subbasin feeds the Rio Puerco. Congress established the Rio Puerco Management
Committee in order to grapple with issues such as sedimentation and erosion. The RPMC is still active
and congressionally mandated. If congress has taken an interest in the protection of the Rio Puerco why
has the BLM not followed suite and at least done a basic analysis of potential impacts from development
upon the Rio Puerco from any potential development? Instead, this issue is listed as ELM-17 and
eliminated from further analysis. This is insufficient by the BLM and it should defer all parcels which
may effect the Rio Puerco so that it can do further impact analysis.
Additionally, the BLM should at least have at least some analysis regarding potential impacts to
watersheds from potential development. Erosion and sedimentation are major issues for Navajo
communities, and oil/gas development even with the best stipulation and practices can still lead to
negative impacts. These impacts should at least be understood before the federal government irrevocably
issues leases.

VI. Insufficient Time for Protest
It appears the BLM may not be counting days correctly for the protest period. There were
irregularities for the December 2018 lease sale. The Rio Puerco Field Office EA states that “A 10day protest period is scheduled to occur February 11-21, 2019”4. However, the e-planning site and NCLS
states that protest period ends on February 20th, 2019.

VII. Analyze Significance under NEPA
1) Overview of Significance
The Chapter is particularily concerned that there are a multitude of issues which rise to
the level of “Significant” in terms of NEPA. The term “Significantly” is defined at 40
CFR §1508.27. Within the defining language a variety of elements are put forward,
including the term “intensity”. The Chapter for years has raised issues, in writing and
verbally, which are significant both as a matter of intensity and by other means. This
action might not be a site-specific action, but its impact upon Navajo communities have
been described in detail in previous comments. Further discussion of these issues will
be shown below.
2) Intensity of Development by Production in Counselor
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Counselor Chapter’s area’s5 first horizontally drilled well began production in March of 2012
(API:30-043-211176). Other horizontal wells in the Counselor area came into production since 7.
This has marked a dramatic change in the magnitude and composition of oil/gas production from
the area. It also has affected different mineral owners in different ways.

Chart 1: 364 Spudded Wells by type within Study Area
NMOCD data indicates that the quantity of wells that have been spudded within the
Counselor since 2011/2012 has been quite large, not consistently seen since the early
80s. However, unlike the late 70s / early 80s these wells are almost all completely
horizontal wells.
The utilization of horizontally drilled wells which are hydraulically fractured requires
increased footage of laterals to be perforated. Within the study area, 298 wells with
perforation data on their NMOCD information page were analyzed for total perforation
length. Of these wells 226 are classified as vertical and 72 are considered Horizontal
by NMOCD. The vertical wells had an average perforation length of about 163 feet
while horizontal wells have an average perforated length of 5,991 feet. This is an almost
37 fold increase in average perforation length. The total amount of vertical well lateral
footage perforated within the Counselor area is 36,723 feet. The total amount of
horizontal well lateral footage perforated within the Counselor area is 431,379 feet.
One average perforated length horizontal well has the same amount of perforated lateral

5

For purposes of this dpcument the Counselor Chapter area is defined as the following townships: 21N5W, 21N6W,
21N7W 22N7W, 22N6W, 23N7W S/2, and 23N6W S/2. At times in the comments, Counselor Chapter and
Counselor Chapter Area could be used interchangeably.
6
https://wwwapps.emnrd.state.nm.us/ocd/ocdpermitting/Data/WellDetails.aspx?api=30-043-21117
7
Refer to Chart 1 for spudded wells by month and type within the Counselor area. Data source is NMOCD.

as nearly 37 averagely perforated vertical wells. This is an immense difference8. The
BLM has already admitted that this activity does cause differences in impacts:
Over time, improvements in hydraulic fracturing techniques have further increased the
production potential of individual wells. Those same improvements may also lead to
incrementally higher emissions of VOCs during the relatively brief completion phase of
new wells. Additionally, modern fracturing techniques may indirectly increase the
quantity of roadbed dust temporarily suspended in the atmosphere simply due to an
increase (relative to older fracturing techniques) in vehicular traffic involved in
transporting mobile equipment and supplies. However, once the hydraulic fracturing is
complete, these effects largely disappear.9

Considering that horizontal wells which are hydraulically fractured have longer lateral
being hydraulically fractured, it would stand to reason that the intensity of the impacts
from these wells would be greater than their vertical counterparts. The current 2003
RMP did not consider horizontal drilling in its analysis:
"Horizontal drilling is possible but not currently applied in the San Juan Basin due to
poor cost to benefit ratio. If horizontal drilling should prove economically and
technically feasible in the future, the next advancement in horizontal well technology
could be drilling multi-laterals or hydraulic fracturing horizontal wells. Multilateral
could be one, two or branched laterals in a single formation or single laterals in different
formations. Hydraulic fracturing could be a single fracture axial with the horizontal well
or multiple fractures perpendicular to the horizontal well. These techniques are currently
complex and costly, and therefore typically inappropriate for most onshore U.S.
reservoirs. Comprehensive engineering and geologic research will be required in the
near future in order for these techniques to become viable within the 20 year time frame
anticipated by this RFD (8.3)"10.

8

These presented averages and totals are for the Counselor Area. Data was pulled from individual NMOCD well
webpages.
9
https://eplanning.blm.gov/epl-frontoffice/projects/nepa/90068/126746/154500/20171205_FINAL_EA_Farmington_Oil_and_Gas_Lease_Sale_March_
2018_v2b.pdf Page 51
10
https://geoinfo.nmt.edu/publications/openfile/details.cfml?Volume=463 Page 113

Thus, the Chapter is concerned that this difference in impact has not been properly
analyzed and mitigated (even if the BLM insists it is “largely” short term). Interestingly,
the BLM does not consider impact to be completely short term, what are the long-term

Chart 2: Monthly Production of Oil and Gas within Study area Jan 1993 – Jun 2018
effects? Considering the scale of difference regarding perforated lateral lengths is
considerable (a magnitude in difference) these “small” and “temporary” differential
impacts are likely being multiplied many times due to the large scale in differences
between vertical and horizontal wells. This increase in scale also includes production.
Chart 2 shows total monthly production for oil and gas production within the Counselor
area from 1993 thru Jun 2018. During the time frame before the first horizontal well
became productive (January 1993 thru February 2012) a total of about 6,822,294
barrels oil and 7,865,862 mcf of oil were produced. This was an average of about
29,662 barrels oil/month within the Counselor area. An average of about 34,199 mcf
gas/month was produced within the Counselor area before producing horizontal wells.
The current era of production (March 2012 thru June 2018) the Counselor area has
produced 12,915,214 barrels of oil and 58,445,214 mcf of gas. This equates to 169,937
barrels of oil/month and 769,016 mcf gas/month.
The increase in scale of production within the Counselor area is significantly higher.
The horizontal era is seeing production rates of nearly 5.72 times total oil production
per month and 22.5 times total gas production. This massive increase in production
(and of intensity since it is being produced much more quickly) is being driven by
horizontal wells within the Counselor area. Vertical wells from January 1993 thru June
2018 produced 836,738 barrels of oil and 21,230,894 mcf of gas. Horizontal wells
(March 2012 thru June 2018) produced 7,711,418 barrels of oil and 50,129,534 mcf of
gas.

Additionally, many of the horizontal wells have multiple wells per pad. While this may reduce
total surface acreage impacted, it does concentrate and intensify the oil/gas development. Thus,
where a typical well would have been 660’ from a residential structure with its significant lower

Map 1: Average Daily Gas production in Counselor

Map 2: Average Daily Gas production in
Counselor area from Jan 1993 thru February
2012

Map 3: Average Daily Gas production in Counselor
After the introduction of horizontal drilling within the Counselor area (March 2012) gas production has increased
significantly. The area now sees daily gas production rates that are substantially higher than rates that had been seen
before. This intensification of production has moved southwards towards populated tribal trust parcels (northern
parts of 226N6W and 22N7W). Leasing of additional parcels will likely continue the increases in production in the
area and continue to change the geographic pattern of gas production.

production rates versus having 2 or more horizontal wells only 660’ from a structure with a great
deal of increased production.

Map 4: Average Daily Oil production in Counselor

Map 5: Average Daily Oil production in Counselor
area 1/1993 – 2/2012

Map 6: Average Daily Oil production in Counselor
3/2012 – 6/2018
Oil production within the Counselor area has substantially intensified and has increased the areas where it is produced.
Horizontal drilling has been the driver of this change. Looking at these patterns of production should indicate to the
BLM that horizontal drilling is a substantially different form of technology implementation which has had major
effects upon the communities it has been implemented in. It should be noted the geographic pattern and its intensity
is much further south then envisioned by the 2001 RFD and has only begin to be analyzed by the newest rounds of
RFDs for the Farmington RMPA.

4) Venting, Flaring, and Pitted Water increases in Counselor
Counselor had experienced substantially higher amounts of venting and flaring then it
had ever experienced before. This was primarily driven by horizontal drilling in the Counselor
area and a lack of accompanying infrastructure to handle such production.
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Chart 3: Venting, Flaring, and Pitted Water dat by year for Counselor Area
Future development in other areas that have not been traditionally major producers of
oil/gas would likely show a similar development evolution where production is far ahead of
carrying infrastructure. Meanwhile, the community is exposed to higher toxin levels due to
pollution purposefully generated by oil/gas wells.
Having a RMP which has been developed for this intense type of development and for
areas which do not have the accompanying infrastructure is a necessity for ensuring human
lives and health are protected and resources are not wasted. Unfortunately, it appears that the
BLM is not interested in not repeating its mistakes that it has made, and continues to make,
regarding insufficient planning.
The Chapter has serious concerns regarding health impacts from hydraulically
fractured horizontal wells. It has read multiple disturbing studies and now coupled with venting
and flaring data, the Chapter feel that there is adequate reason to believe that the BLM has not
had the proper measures in place to mitigate impacts to local communities (particularly in
Counselor).

Barrels of Water

MCF of Gas

Emmission Data
Gas Flaring/Venting and Pitted Water from 1994 through 2018 in
Counselor Area
(2018 Data is mostly up to date through 3rd Q of 2018)

5) Economic Impacts of Production in Counselor
Within the Counselor area from January 1993 thru June 2018 a oil production had an
estimated value of $559,898,250 and gas had an estimated value of $254,308,29511.
This total value produced roughly follows the production patterns of the Counselor
area. From March 2012 thru June 2018 total estimated oil production value is
$527,374,110 and total estimated gas production value is 184,609,684. As with overall
production the majority of the production value has stemmed from horizontal wells.

Chart 4: Percent of Mining, Quarrying, and Oil and Gas extraction of Total Employment for Counselor
Chapter 2009 – 2016
During this time Counselor Chapter does not appear to have had major employment
benefits. Although a great deal of value has been generated by this are the residents of
the community do not to appear to have seen this value translated into increased local
prosperity overall.

11

The value are inflation adjusted to August 2018 using BLS CPI. Additionally, production values were calculated
monthly using monthly average commodity prices created primarily from the NM pricesheet (NM Tech) and EIA.

Although the margins of error are relatively large, the data has smaller margins of error
in 2015 and 2016. It appears that overall Counselor has not seen employment rates in

Chart 4: Percent of Mining, Quarrying, and Oil and Gas extraction of Total Employment and Total
Employment for Farmington, Aztec, and Bloomfield 2009 – 2016
oil/gas that are on par with San Juan County and the Farmington, Aztec, and Bloomfield
(FAB) area. Employment for San Juan county and FAB have seen declines in overall
employment (by percentage and total) over the past few years, but Counselor by
percentage is substantially less. Although Counselor is within Sandoval county, it exists
in the Northwest portion of the county. It also uses FAB area as its main shopping and
economic zone12, and lastly unlike most of Sandoval county Counselor area is a major
producer of oil/gas. Thus, Counselor for purposes of oil/gas employment should be
compared to San Juan County as opposed to Sandoval county.
Additionally, there has been royalties which are being generated by the various wells.
No monies are coming back to the local Navajo governments from the oil/gas development
within the Counselor area. The federal royalties generated are divided between the State and
Treasury department. State royalties go back to the state. Allottee revenues go to the allotment
interest holders. From publicly available documents it appears on average that about 38% of
allotment interest holders have an address in the Cuba, Counselor, or Nageezi area. Although
this does not indicate what percentage of the allotment royalties are returning to the community
(or surrounding region) it gives rough idea on the approximate amount. Total production for
various mineral owner types from January 1993 thru June 2018 are as follows
Estimated Oil Value

12

Hasbídító Food and Energy Report 2012

Estimated
Value

Gas Total Estimated % of Total Value
Value

Estimated Federal $383,355,876
Production Value

$189,425,898

$572,781,775

70.4%

Estimated Navajo $46,551,182
Production Value

$26,863,274

$73,414,456

9.0%

Estimated Private $1,664,606
Production Value

$1,110,468

$2,775,075

0.3%

Estimated
State $128,326,585
Production Value

$36,908,652

$165,235,238

20.3%

To understand how much this is affecting the economics of Counselor Chapter, per capita income
can be used. Counselor Chapter (when adjusted for inflation to Aug 2018) has had declines in its
per capita.

Chart 5: Per capita income for San Juan County, Farmington, Aztec, Bloomfield, and Counselor Chapter
(inflation adjusted to August 2018) 2009 – 2016
6) Scientific Controversy regarding the GreaterChaco Region
The Chapter is aware that the RPFO (and BLM) believe that the Greater Chaco region
does not extend out into areas which include the proposed lease parcels. However, the
Chapter believes that all the parcels are within the Greater Chaco Region. The Chaco
Joint Management plan shows 6 road areas with influence. All the parcels sit within the
east road system. Unfortunately, it appears the BLM does not agree with the Chaco
Joint Management plan or with the various Tribes which indicated that parcels in the
December 2018 lease sale are part of the Greater Chaco Region. BLM RPFO has stated
the following:
“The review of existing records and many years of experience in the
townships containing the proposed lease sale parcels has turned up no
evidence that the proposed lease parcels lie within the Greater Chaco
Region. The absence of archaeological evidence of use of the RPFO parcels by
Ancestral Puebloans, and the absence of Chaco-era sites within 6½ miles of the

proposed lease parcels indicates that the RPFO parcels fall outside the Greater
Chaco Region”13.

The BLM RPFO also wrote the following:
Written comments opposing the lease sale because of cultural concerns
about the “Greater Chaco Region” were received from Acoma Pueblo,
Isleta Pueblo, Laguna Pueblo, Sandia Pueblo, and San Felipe Pueblo, as
well as the All Pueblo Council of Governors, and the Ojo Encino Navajo
Chapter. Similar opposition was received from Santa Ana Pueblo, who
oppose the lease sale based on “landscape and cultural setting of once
occupied territory by Puebloan Ancestors.” However, other than the
general concern about the “Greater Chaco Region” or the “landscape and
cultural setting of once occupied territory by Puebloan Ancestors,” no
specific traditional cultural concerns within the parcels were raised by the
tribes consulted.14
The BLM RPFO has acknowledged that there is a significant difference in opinion amongst
experts regarding the extent of the Greater Chaco Region. This scientific controversy has an even
greater significance since the DOI secretary deferred the March 2018 lease sale to conduct a
cultural survey of the region. Thus, it is important to understand that various entities do not fully
understand the extent of the Chacoan culture and its various descendants (such as the Navajo and
Pueblos). Since the secretary has already previously noted that better understanding the cultural
environment of the region is significant enough to defer a lease sale until further study is
completed, the BLM should continue to take similar measures where similar circumstances are at
play.
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Map 7: Chaco Joint Management Plan Road Network Influence map with March 2019 Proposed BLM parcels,
Chaco legislation boundary, and Eastern Navajo Agency Chapters.

1) Potential impacts on the Decision Space of the RMPA and previous delay of RPFO
parcels due to RMP adoption
Currently the FFO is conducting a RMPA regarding Mancos/Gallup shale development.
This RMPA will update the RMP for the unique impacts from unconventional drilling
(horizontally drilled hydraulically fractured wells). Additionally, the RPFO is still in
the process of adopting a new RMP15. The BLM has currently decided that it can still
lease parcels while trying to conduct planning to mitigate impacts from unconventional
development (significant impacts as illustrated within this document). This is a reversal
from the previous decision by the RPFO. Part of the reason the RPFO has reversed it
position is because of IM 2018-034. The Chapter has expressed its dismay in the
application of this Memorandum to this lease sale. The Chapter has also raised concerns
that it will also negatively impact proper Tribal consultation. Currently, an injunction
is enforce regarding this memorandum in areas affecting sage grouse. Based on the
contents of the injunction ruling, it should raise additional concerns about the
application of the memorandum during this lease sale. As a reminder, IM 2018-034
does not and cannot override NEPA and FLPMA. Due to the nature, scale, and speed
of the lease sales offering parcels within areas affecting Navajos, it is stretching the
very limited resources of the Chapter to be able to properly research and respond to the
leases in a timeframe that is meaningful for the BLM. This expedited process is
affecting the quality of input that the Chapter can feasibly provide the BLM. This has
been discussed verbally with the BLM previously by the Chapter. Interestingly the
injunctive ruling regarding IM 2018-034 states the following:
This risk is compounded by the overlapping comment and protest periods, combined with
accelerated oil and gas lease parcel reviews generally, all of which are left in the wake
of IM 2018-034. See, e.g., Ex. 1 to Stellberg Decl. (illustrative table setting forth
schedules for September 2018 and December 2018 oil and gas lease sales in BLM’s
western states, including public comment opportunities and protest deadlines). Plus, the
burden of such constraints upon public participation and compressed protest periods
falls most heavily upon members of the public, as those who have nominated potential
lease parcels and BLM have had far more time to evaluate and consider the details of
such parcels. Hence, there are cognizable and significant legal consequences that can
be argued to result from IM 2018-034.16

In addition the decision later states:
In turn, for a subset of lease sales, IM 2018-034 relegates any sort of contemporaneous
public input to the much later-in-time (and, WWP would contend, the “too late in time”)
adversarial protest (with its 10-day deadline, rather than IM 2010-117’s previous 30day deadline) and appeals process, neutralizing and diminishing the substantive and
practical value of such input...17

The Chapter has also expressed these concerns. Responsible officials need to consider
the gravity of this situation and its negative affect upon tribal consultation processes as
well.
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https://www.nm.blm.gov/oilGas/leasing/leaseSales/2014/january2014/Jan%202014%20OG%20Lease%20Sale%2
0EA_Public%20Review_Rio%20Puerco.pdf: Table 2.0 (Pages 12-27)
16
Western Watersheds Project v. Zinke, 2018 WL 4550396, Case No. 1:18-cv-00187-REB (Doc. 74): Page 25
17
Id: Page 39

8) Effect on Infrastructure and Health/Environment
Lastly, the massive increases in production that took place in Counselor area has led to
continued strain upon the area’s infrastructure. Continued leasing (particularly without
EIS level mitigations) will continue to strain the infrastructure such as roads. This is
because proper EIS level planning will not have been completed before the lease sale.
The BLM is very much aware of the different type of impact and increased intensity of
unconventional development in the Counselor area. Having proper EIS level planning
will allow for thorough planning and ensure that parcels being offered can be offered
for lease sale. Additionally, all mitigations can be applied before lease sale, thus
mitigation strategies will not be limited by leasing actions. Also, the massive increase
in production in the Counselor area has certainly increased dust in the area from
increased traffic and it is more than likely that there has been increased emissions and
noise pollution.
9) Significance Conclusion
The degree of significance presented should compel the BLM to engage in an EIS for
the purposes of this lease sale. The Chapter must request that the BLM at minimum to
defer all parcels in the RPFO and FFO to ensure that proper level EIS documents and
appropriate cultural resource studies can be tiered to for purposes of this lease sale
(along with proper amounts of Tribal Consultation).
VIII. Ongoing Farmington RMPA
The FFO is currently developing an RMPA which was determined as needed due to in part the
following:
Subsequent improvements and innovations in horizontal drilling technology
and multi-stage hydraulic fracturing have enhanced the economics of
developing this stratigraphic horizon [Mancos Shale/Gallup]. With favorable oil
prices, the oil play in the southern part of the Farmington Field Office
boundary has drawn considerable interest and several wells are being drilled
and planned. As full-field development occurs, especially in the shale oil
play, additional impacts may occur that previously were not anticipated in
the RFD or analyzed in the current 2003 RMP/EIS which will require an
EIS-level plan amendment and revision of the RFD for complete analysis
of the Mancos Shale/Gallup Formation.18
As described in detail within this protest, this southern portion of the field office was literally “offthe-map” of the RFD used by the 2003 RMP. The unconventional technology combination was
also out of the analysis realm for the RFD as well. These production intensities have not been seen
in this region of the field office before. Thus, the Chapter believed it was prudent of the BLM to
proceed with the RMPA (with which the Chapter is also a cooperating agent). However, the BLM
has continued to approve lease sales and APDs reducing the potential effectiveness of new
planning criteria. This is leading to increased negative impacts being suffered by communities,
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https://www.blm.gov/programs/planning-and-nepa/plans-in-development/new-mexico/farmington-rmpmancos-gallup-amendment

primarily Navajo communities. This lease sale, if allowed, will just continue this intensification of
impacts upon the communities.
The BLM must defer all parcels that could potentially affect roads within the Chapter and
surrounding chapters. Real planning (not a basic traffic plan) must be developed to mitigate
impacts from traffic and ensure safety while ensuring that infrastructure degradation is
prevented.
IX. Need for DbC Sound Considerations
Noise pollution considerations should also include measures for DbC scale measurements. Low
Frequency sounds can have affects on populations and quality of life and health, so it is important
the BLM considers this.
X. Impacts of Coal Bed Methane
The Chapter has had concerns regarding Coal Bed Methane (CBM) production previously. Wells
in the region exist which use such production. The FFO EA discusses some of the issues related to
CBM19. The Ojo Alamo formation is very important aquifer for the area.
The Torreon Subarea includes the Chapters of Counselor, Ojo Encino,
Torreon, and Pueblo Pintado...Its annual water production in 1998 was
36,783,000 gallons (113 acre-feet). Essentially all of the municipal water is
from the Ojo Alarno Aquifer. Based on well logs for this area the maximum
well yield is 70 gpm and it is approximately 1,100 feet deep.20
Upon looking at formation data from wells within the Counselor area it appears that the
average thickness of the overlying kirtland shale is about 241’21. The thickest point
recorded was 532’ and the thinnest was 33’. Additionally, almost all of the points within
the Counselor area indicate that the top of the ojo Alamo is less than 2500’ below the
surface level. South in Ojo Encino the formation is shallower and is exposed. Thus, this
situation could be magnified. It appears that CBM wells in the southern portion of the
Counselor area have majorly increased production in the past few years.
Due to the major issues that CBM can have, especially due to its shallow nature and
proximity to critical aquifers used for public water supplies. The Chapter must insist on
further consultation in regard to all RPFO and FFO parcels within or within the general
proximity to Counselor and Ojo Encino chapters to thoroughly discuss CBM and
potential issues that might need further addressing.
XI. Likely Insufficient Setbacks for Navajo Residences (occupied and unoccupied) and
community structures
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Although it is unknown what setbacks exists as stipulations in the FFO EA (besides the BIA 500’
setback), it seems unlikely that the standard setbacks are sufficient. The Chapter considers 660’ to
be insufficient in regards to horizontally drilled wells. These sites using a newer combination of
technologies are producing oil/gas at scales significantly greater then previous conventional
production in the area before. Counselor Chapter and the surrounding region has been the focus of
much of the horizontal oil/gas production in the San Juan basin. Thus, understanding how
horizontal production differs from vertical production within this area (which is adjacent to most
of the December 2018 lease sale parcels) could be useful in understanding intensity differences
due to local level variation. The following table is a compiled from wells located in the Counselor
Chapter area22.
Horizontal wells within the Counselor Chapter Area have an average intensity factor 37.6 greater
than average vertical wells in terms of oil production. This intensity comes from two factors. The
first is that horizontal wells within Counselor area produce an average of over 7 times the amount
of oil as their vertical counterparts in the Counselor area and the horizontal wells are doing this
nearly 5 time faster. The speed is calculated by the number of months in which wells produced oil.
Thus intensity is a combination of production and time in this analysis. Although many of the
vertical wells are more mature (further along their decline curves) and would have different
production rates. However, looking at the average max production for a single month reveals that
for a vertical well the average is about 680.4 barrels while for horizontal wells it is 12,161.3 barrels.
This is nearly an 18 fold increase in average month max. So even if only the initial parts of the
production curves are accounted for there is still a significant increase in production.
Horizontal wells within the Counselor Chapter Area have an average intensity factor 25.1 greater
than average vertical wells in terms of gas production. This intensity comes from two factors. The
first is that horizontal wells within Counselor area produce an average of over 2.2 times the amount
of oil as their vertical counterparts in the Counselor area and the horizontal wells are doing this
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For purposes of this protest the Counselor Chapter area is defined as the following townships: 21N5W, 21N6W,
21N7W 22N7W, 22N6W, 23N7W S/2, and 23N6W S/2. At times in the comments, Counselor Chapter and
Counselor Chapter Area could be used interchangeably.

nearly 10 times faster. Although many of the vertical wells are more mature (further along their
decline curves) and would have different production rates. However, looking at the average max
production for a single month reveals that for a vertical well the average is about 2909.4 mcf while
for horizontal wells it is 49,412.6 mcf. This is nearly a 17 fold increase in average month max. So
even if only the initial parts of the production curves are accounted for there is still a significant
increase in production.
In addition, the horizontal wells within the Counselor area produce large quantities of both oil and
gas. The total average monthly production as measured in BOE23 the average vertical well
produces 195.1 BOE per month while horizontal wells produce 6570.2 BOE/month. This is a
difference of 33.7.
These are substantially significant differences in production and production intensity being
experienced within the Counselor area. Although the local Navajo governments have indicated
that these differences are much more intense leading to difference in severity of impacts, it has
fallen upon deaf ears. These numbers show that these differences in production and intensity exist
and that they are significant enough that the BLM should begin to listen to the residents and local
governments of the Counselor area when they indicate that current stipulations are insufficient
regarding unconventional oil/gas development.
XII. Previous December 2018 Protests Unresolved
The BLM has not resolved its protests from the December 2018 lease sale. Parcels from that lease
sale are in vicinity to the parcels currently being offered for March 2019. This puts the Chapter at
a disadvantage regarding preparing March 2019 protest comments since the BLM has not arrived
at its opinion regarding previous protests. Thus, the ability for the Chapter to provide additional or
more nuanced protest comments is reduced. The BLM should defer parcels in vicinity to currently
protested parcels to allow for the full NEPA process to unfurl in terms of its own department.
XIII. Protest Submission Issue
Along with the BLM offering insufficient time to the public to develop insightful analysis and
protest comments, it has not restricted the modes of delivery of the protest. Since the BLM refuses
to use email for protest submission the other convenient option for rural Navajo communities was
telefax. However, that has now been removed. This increases the cost and complexity of submitting
protests for Navajo chapters. Unfortunately, the BLM appears to be more interested in providing
obstacles to rural communities in participating in the public processes as opposed to enhancing
their ability to participate. The Chapter urges the BLM to consider making access to public
processes easier for rural communities as opposed to more difficult.
XIV. Counselor Land Use Plan Implications
1) K'e Bikéyah (Related to Fundamental Law)
At the December 28, 2017 TriChapter meeting [representatives from Counselor, Ojo Encino, and
Torreon/Starlake Chapters were present], there was a discussion on the meaning of “k’é bikeyah”.
The knowledge base of the discussion stems from Diné common knowledge that stems from
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Using a conversion of 6 mcf gas to 1 barrel of oil

teachings handed down from Diné knowledge keepers (i.e. Medicine Men, elders, etc.) The
following narratives briefly describes the attempt to define the heading of this section:
One Chapter official said this about the land: “If we get rid of all the colors [referring the
checkerboarded and multi-colored map of the TriChapter area], the land is for all. We are free to
go to wherever [we wish]. We [Diné people], don’t say ‘We own the land’. Before maps there
were no designated boundaries only landmarks. These major and minor landmarks being sacred
mountains and sacred places. But we were free to travel beyond.”
A local citizen stated: “Before the lands were mapped into ownership tracts the landscape is one
body. And from time immemorial the people were living in extended clan groups that move and
intermarried in the TriChapter region. All the lands were connected. The land is put there for us
and as the clans grew, there clans were then recognized to historically use certain areas of land.
These land areas were marked using various cultural patrimony (such as, but not limited to, buried
grinding stones, sweat lodges, certain types of textiles, and rock cairns).”
In an extended conversation, the following precipitated is translated from the Diné language: “The
regional Diné culture of the TriChapter areas is, at times, unique compared to other Diné regions
and communities. Our songs, stories, language and methods of ceremony differ in distinct ways
from people even as close seventy miles away. Even within the TriChapter region, the clans each
have differing histories at how they arrived within the region. In terms of land ownership, the
people don’t own anything but control the footprints they are standing on. The land itself is a holy
being and provides nourishment to the people and the people give nourishment to the earthmother”.
In summation, “K’é” is descriptive of a group of distinct and unique people that differ from other
groups of Diné even as close as seventy miles away. “Bikeyah” is difficult to define because the
Diné cannot own a holy deity. But, the TriChapter region Diné marked their historical land use
areas utilized various cultural patrimony. The Diné in TriChapter region are a unified people
through kinship, marriage and culture.
Significantly, this shows Sub-Cultural variation which is an important Way-of-Life Social Factor
for NEPA analysis. Although the FFO is currently considering an ethnographic study of the broader
region, this sub-cultural variation has not been accounted for by current EIS level plans or other
lower level planning. It is likely this variation has not been shown through standard cultural
resource surveys. Thus, this sub-cultural variation will require extensive understanding to ensure
that impacts from proposed actions are understood and to fully understand potential mitigation
mechanisms that can be implemented which are properly contextualized for the area. Thus, any
irreversible action that could potentially limit mitigating mechanisms or other
determinations/alternatives of future sub-cultural variation studies in the area should be avoided.
1) Day Mesa, Heart Shape Rock, Pig Stands Mesa, Baby Canyon Need Inclusion for Impact
Analysis
1) Day Mesa
Day Mesa is located at within Counselor. It has been designated by Counselor Chapter
2002 Land Use Plan Policy 1e as a protected area.

2) Heart Rock Peak
Heart Rock Peak is located within Counselor. It has been designated by Counselor
Chapter 2002 Land Use Plan Policy 1e as a protected area.
3) Pig Stands Mesa
Pig Stands Mesa is the mesa located north of Heart Rock Peak. It has been designated
by Counselor Chapter 2002 Land Use Plan Policy 1e as a protected area.
4) Baby Canyon
It has been designated by Counselor Chapter 2002 Land Use Plan Policy 1e as a
protected area. There will be likely effects to this protected area by any future
development of the leases
XV. Major Populated Parcels
Two of the FFO parcels within Counselor Chapter are major residential areas (Parcels 24 and 25).
These parcels are home to many families and households. These parcels have improvements such
as water and electricity. Development within or on the periphery of the parcels can cause impacts
to settlement patterns and likely would degrade the quality of life for residents. The FFO seems to
have failed to apply stipulations which would be protective of this critical area (although the
Chapter is not entirely sure what the NSO stipulation entails since the EA does not explain it).
Lack of Analysis of Heating Fuel Wood
The Chapter considers firewood to be a subsistence resource of the Navajo people.
The reason for this designation is based on Census data and from locally derived survey data for
the Trichapter region.
Census Data

Hasbídító Trichapter Food and Energy Survey August 2013
The Census data and locally collected Trichapter Survey data both indicate that there is a
differential pattern of vegetative resource usage by the populations within the Navajo Nation.
Thus, additional analysis is required to understand this usage and potential impacts from any
direct or indirect effects of the proposed federal actions.

XVI. Disproportionate Economic Impacts and Different Economic Environment
The economic environment of the Navajo Chapters (and of the Eastern Agency in general)
is vastly different then the surrounding counties. Using standard economic analysis hides
this economic reality faced by Navajo communities
1) Employment in Oil and Gas Extractive Industry
Census data indicates the residents of the Navajo chapters of Counselor, Huerfano,
Nageezi, Ojo Encino, and Torreon/Starlake are paid significantly less for Oil/Gas
employment then San Juan or Sandoval county averages24. It also appears from census
data that the percent of the population in these jurisdictions are employed at rates far
lower then San Juan county25. These employment rates are in general higher than
Sandoval county; however, Sandoval county base employment rate for oil/gas and
mining is very low. Additionally, almost all oil/gas activity occurring in Sandoval
county is in Navajo or Jicarilla areas26.
This data seems to indicate that employment economic benefits are accruing to
residents in non-Navajo jurisdictions while many of the Navajo areas have comparable
24

Appendix 1: Pay Rates
Appendix 2: Employment Rates
26
Appendix 3: Sandoval County Political Map
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levels of Oil/Gas development in San Juan county, and relatively high levels of oil/gas
development compared to Sandoval county. This disparity may have many reasons
(statistical error, education, or other systemic structural issues). However, from best
available data this appears to be a reality for the Navajo communities, and appears to
confirm observational evidence brought forward by residents of various Navajo
communities.
Thus, while Navajo communities will have to endure negative impacts from oil/gas
development, they will not necessarily see the benefits of such development while other
communities will.
The employment structure for the proposed NEAMZ area and for all Chapters that are
bordered by the 4 county area (McKinley, Rio Arriba, Sandoval, and San Juan) is different
than the structure for the populations of those chapters on the stateside.

Percent of Total Employment
5-Year 2017 ACS Table 2405
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NEAMZ Area (10 Chapters)

0.0460.0930.0510.0260.0890.0530.004 0.01 0.0250.3810.1230.0350.063

4 Counties Area

0.0510.069 0.05 0.02 0.1170.0530.0130.0470.0890.2610.1050.0460.079

All Chapters within 4 County Area 0.0440.078 0.04 0.0150.1070.0550.0050.0220.0370.3670.1060.0320.092
4 Counties Area without Chapters 0.0520.0680.0510.0210.1180.0530.014 0.05 0.0960.2460.1040.0480.077

The above table looks at the structure of employment by industry and geography. Data is
presented for the 10 chapters that are present within the FFO RMPA planning area (also
referred to as NEAMZ). While a large portion of these chapters are within the planning
area the data is for the entire chapter (not just the planning area portion of the chapter).
Next, the combined data for the 4-county area is shown (it includes all of the 4 counties
both within and outside of the planning area). Following this is the data for all Navajo
chapters within the 4-county area. Lastly, the 4 county area data is shown with the Navajo
Chapter data (for the four-county area) removed.

Additional major economic structural differences is unemployment and labor participation
rates. The unemployment rate is also substantially higher in Navajo chapters than in the
surrounding counties. The 2017 5-year ACS DP03 table shows that unemployment for the
the 10-chapter initial NEAMZ area is at 27.7%. The four-county area in general has an
unemployment rate of 10.0% while all the Navajo chapters within the 4-county area has an
unemployment rate of 20.0%. The unemployment for the 4-county area with all chapters
removed is at 8.5%.
The labor participation rate (LPR) is also much lower within chapter communities as well.
In 2017 the 5-year ACS DP03The LPR for the 10-chapter area is 49.3%, the four-county
area is 56.7%, all chapters within the four county area is 46.6%, and the four counties with
the chapter removed is 58.6%. The difference in LPR between Navajo chapters and the
surrounding counties is over 20% difference (12% absolute difference).
It is also important to understand that income is also lower for Navajo chapters as compared
to their surrounding county counterparts. Total average income for all chapters in the 4county area is $23,552. The four-county area has an average income of 31,912 but the 4county area average income increases to $33,031 when chapters are not included. The
difference in income is nearly $9,500 between chapter residents and residents of the
surrounding counties. All economic sectors show a similar pattern regarding lower incomes
for chapters.
4 County Area All Chapters within 4 County Area
Income
Income
$31,912
$23,552
$56,969
$29,830
Agriculture, forestry, fishing and hunting, and mining:
Construction
$33,964
$28,577
Manufacturing
$46,681
$24,862
Wholesale trade
$38,367
$28,081
Retail trade
$21,814
$17,300
Transportation and warehousing, and utilities:
$47,588
$31,660
Information
$38,246
$12,673
Finance and insurance, and real estate and rental
$35,235
$24,270
and leasing:
Professional, scientific, and management, and
$44,400
$33,004
administrative and waste management services:
Educational services, and health care and social
$32,010
$23,606
assistance:
Arts, entertainment, and recreation, and
$14,837
$15,719
accommodations and food services
Other services except public administration
$20,257
$18,608
Public administration
$42,199
$33,919
Table B24031 5-Year ACS 2017
Total:

4 County Area without Chapters
Income
$33,031
$60,028
$34,790
$48,939
$39,348
$22,361
$49,834
$39,472
$35,885
$44,980
$33,683
$14,717
$20,405
$43,515

Substantially higher unemployment, substantially lower labor participation rates,
significant differences in sector employment, and substantially lower average incomes
show how chapter areas are substantially different in terms of labor structure as compared
to the surrounding counties.
ii) Leakage Rates
The economic leakage rate for the Navajo Nation as a whole has been and continues to be
high. The US Commission on Civil Rights issued a report in the 1970s that indicated the

leakage rate for the Navajo Nation was 67%27. The Navajo Nation Division of Economic
Development 2009-2010 Comprehensive Economic Development Strategy indicates the
economic leakage rate is slightly lower at 64%28. However, it is likely this rate varies based
on area.
Based on proximity to border towns and the degree of economic development by chapter
will determine the leakage rate at the chapter level. On nation economic areas in eastern
Navajo include Shiprock and Crownpoint. Additional economic opportunities exist
throughout eastern areas of the Navajo Nation (such as a few gas stations, trading posts,
smaller flea markets, and other informal economic elements). However, for many chapters
it is likely that the economic leakage rates are much higher than 64%. For example, in the
trichapter area only two c-stores exists, one of which sells gas (Torreon/Starlake). It is
important to note that both of these businesses exist on private land, thus are subject to
regulations and taxation of the State/County. Although the c-store in Counselor is owned
by the Navajo Nation. Thus, these stores represent formal economic entities which keep
the leakage rates lower. However, looking at the food/energy surveys for the trichapter area
indicate that very little of overall food shopping takes place at these stores. Thus, it is likely
that leakage rates for the trichapter area is much higher than 64%.
2) Revenue Generation
In 2015 the Chapter commissioned a study of federal oil/gas production within Eastern
Agency areas of the Navajo Nation. The study was aimed at estimating the amount of
wealth generated by federal oil/gas wells within Eastern Agency and estimate the
amount of federal royalties (as defined by FLPMA) generated within eastern agency
(upon federal leases). The total amount generated per year in 2013 and 2014 was
roughly $150,000,000 generating roughly $19,000,000 in federal royalties. These
royalties are nearly evenly split between the Treasury Department and Santa Fe.
However, much of these funds never directly or indirectly come back to the Navajo
communities being impacted by federal oil/gas development. This has to do with legal
structural issues.
The importance of this issue is to recognize that unlike other New Mexico communities
which potentially can benefit from federal royalties, Navajo communities do not likely
benefit as much or to a substantially lesser degree. It should be noted, federal payments
to the Navajo Nation due to treaty obligations of the United States with the Navajo
Nation are not justification for the extraction of wealth from communities without
bringing back monies to help mitigate impacts (which is the intention of revenue
sharing under FLPMA). Additionally, in the Chapter’s past discussions with counties,
the counties do not feel that they are being adequately funded for services at this time
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McCabe and Hester. The Navajo Nation: An American Colony. A report of the United States Commission on Civil
Rights. 1975. Page 26. Accessed at https://eric.ed.gov/?id=ED111561.
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The Navajo Nation 2009-2010 Comprehensive Economic Development Strategy. Navajo Nation
Division of Economic Development. Page 23. Accessed
athttp://navajobusiness.com/pdf/CEDS/CED_NN_Final_09_10.pdf

by the state. Thus, the potential trickle down effect of Santa Fe giving monies to the
counties and perhaps the counties providing increased services within chapter
boundaries (such as grading) is not likely happening.
It is important for the BLM to fully recognize that the Navajo Nation is a sovereign
Nation. Unfortunately, due to the checkerboard situation, federal trust lands are not
currently taxed by the Navajo Nation. Thus, production taking place on those lands
within Navajo country do not necessarily benefit the communities in which the
production takes place. As was shown, employment benefits have seemingly accrued
to non-chapter communities. Due to major economic structural differences, economic
growth/development have not accrued to the chapter communities either. Thus, the next
potential benefit for chapter communities (that benefits the broader community and not
small segments) would be taxes. However, the BLM does not fully analyze this
situation regarding the Chapters.
New Mexico is nearly at the bottom for providing oil/gas tax revenues to its local
communities distributing only 14% of its oil tax and only 3% of its gas tax revenues to
local governments 29. The amount of local revenues (from taxes and state distributions)
in New Mexico from the typical unconventional oil well was about $94,623 in 2016 (at
$60.00/barrel it would be approximately $123,000 Jan 2018) over ten years. Tax
revenues from oil/gas production is a key element in mitigating negative impacts to
communities from oil/gas production. It is the underlying purpose of FLPMA revenue
sharing (although it is generally determined by the state how it decides to distribute
those revenues). In 2014 the typical unconventional oil well was estimated to generate
$1.3 million in revenues over 10 years, with approximately $1 million of the revenue
generated in the first 2 years30. Assuming similar production curves and a current price
of about $60.00 this amount would be about $918,000.
However, it is important to understand that Navajo Nation is sovereign and the State of
New Mexico is also a different sovereign (and a different type of sovereign). Thus,
much of the production that takes place on Federal, State, and private lands do not
benefit the Navajo Chapters or Navajo Nation via taxes or distributions. The only
production that takes place within Navajo Nation in much of eastern agency is on
allotment lands, which is a complicated situation in regards to taxation and regulation.
One form of distribution the state does directly to the Navajo Nation is the tribal
infrastructure fund (TIF). However, this fund has not provided a large amounts of
monies to Navajo compared to revenues generated by chapters in the San Juan Basin.
The following are TIF awards over the last five years comparing amounts granted to
Navajos versus the total amount distributed31:
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https://headwaterseconomics.org/dataviz/oil-gas-local-governments-production-tax-revenue/
How New Mexico Returns “Unconventional” Oil Revenue to Local Governments. Headwaters Economics. January
2014. Accessed at https://headwaterseconomics.org/wp-content/uploads/state-energy-policies-nm.pdf Page 2
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http://www.iad.state.nm.us/tribalinfrastructurefund.html
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NM Tribal Infrastructure Fund Distributions
Year
Total Distribution 10 Chapter Area 10 Chapter % All Chapters Navajo %
2018
$8,831,925
$0
0.0% $3,980,078
45.1%
2017
$5,415,503
$0
0.0%
$470,000
8.7%
2016
$12,158,068
$160,000
1.3% $3,395,912
27.9%
2015
$14,235,640
$0
0.0% $6,208,394
43.6%
2014
$14,235,640
$300,000
2.1% $2,275,000
16.0%

It becomes evident that the most effected chapters are not receiving TIF monies. Over
the last 5 years the 10 chapter area has received less than 1% (0.80%) of total TIF funds;
however, these areas have generated substantially more than this in oil/gas revenues
from state and federal royalties and lease sales. It should be noted that in only the first
3 quarters of 2018 that Indian gaming revenues (via Indian gaming compacts)
generated nearly $54 million dollars in revenues for New Mexico. Nearly 11% of total
net winnings from this period were generated by the Navajo Nation, thus the Navajo
Nation likely generated close to $6 million in revenue for New Mexico in the first 3
quarters of 2018. To put this into perspective Navajo Casinos (Nation wide not just
New Mexico) distributed $10 million to all 110 chapters for FY201932.
This is illustrative of the fact that the extractive industries in the area are also extracting wealth
and opportunity for the chapter communities. Excuses that other revenue mechanisms from the
state (such as TIF) make up for the lack of direct distributions is insufficient and ill informed. The
revenues simply from one source of Indian gaming far more than exceeds distributions from TIF,
and likely covers any other additional distribution mechanisms. Additionally, New Mexico has one
of the lowest rates of local governmental oil and gas tax revenue distribution, so the stress placed
upon counties to maintain services to tribal areas (which are outside of their tax base) is also highly
stressed.
XVII. UNDRIP
The United Nations General Assembly passed resolution 61/295: United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP) on September 13, 2007. Although the United States
was one of only four governments in the General Assembly not to vote for the resolution originally,
this changed with President Obama's support starting in December of 2010.
Additionally, the issues arising in North Dakota with the Standing Rock Sioux regarding the
construction of the Dakota Access Pipeline has raised concerns by the United Nations Permanent
Forum on Indigenous Issues. In a letter, the forum requested that the United States Government
abide by the stipulations of UNDRIP.
This letter is located at:
https://www.un.org/development/desa/indigenouspeoples/news/2016/08/statement-onprotests/

32

https://www.indianz.com/IndianGaming/2018/05/22/navajo-nation-casinos-generate-another-1.asp

The Chapter recognize that the UNDRIP is considered by the US government as "not legally
binding or a statement of current international law ", but the Chapter also recognizes that the US
government considers UNDRIP as having "both moral and political force". Thus, the Chapter will
raise issues related to UNDRIP directly as to help the federal government morally.
Upon review of UNDRIP, the Chapter feels that there is currently no free and prior consent given
by peoples in regards to Eastern Agency parcels (which includes all RPFO and FFO parcels,
although parcel 10 is far removed it is within Navajo aboriginal lands and in the lands granted by
the US Government to Navajo people for settlement via EO 709) for their development. Via
resolution, the chapter governments that the Eastern Agency parcels lie within are against all lease
sales until the FFO RMPA is completed. An additional nine chapters have also passed resolutions
against the lease sale, this includes all Eastern Agency chapters within the planning boundaries of
the FFO RMPA. The Eastern Navajo Agency Council is composed of officials from all 31 eastern
agency chapters. In addition, the Navajo Nation President’s office is previously against any Eastern
Agency lease sale until the FFO RMPA is completed. Thus, via governmental resolutions at the
Navajo local, Agency, and National level governments there is unity in that leasing should not
occur until various needs are met.
IX. Roads
Of additional concern are the immense impacts suffered within Counselor and surrounding
communities by the increased traffic from the increases in oil/gas development. Although the
Chapter has informed the BLM of the impacts upon the dirt roads within Counselor it does not
appear that much in the way in improvements have occurred.
The large amounts of oil/gas traffic continues to degrade the roads. Additionally, the traffic causes
the school buses to run late dropping students off at school and dropping them off at home. Also,
the extra dust caused by the oil/gas traffic gets into the school buses and this is not good for the
students to breathe.
As stated before, a vast amount of wealth has been generated within the Counselor area, yet the
community does not seem to be benefiting. Additionally, impacts to the roads cost Counselor and
area residents extra money in terms of vehicle repairs. It also costs these residents time as well.
These continue to be unmitigated impacts to the community which is differential in nature due to
the unique cultural, economic, and historical situation and context of Counselor and the broader
Navajo checkerboard. The BLM and federal government in general has not accounted for these
differences which has led to immense impacts for residents.
XVIII. Other Issues of Concern
*Fuelwood analysis eliminated, it is a Navajo subsistence resource.
*Why are rural communities considered less important, and thus do not warrant a health and safety
analysis? FFO Parcels have large number of dwellings. Page11
*How would localized impacts from construction impact community members in regards to air
quality? Page26
*Many of the parcels have Mancos in the 3000’s to 4000’s range of depth but the calculator
estimates it to be 2,500’. (Page 26)

XIX. Need For Further Tribal Consultation
A great deal of issues exists regarding the leasing of parcels as proposed for March 2019 lease sale.
Many of these issues were detailed in this protest. There is a need for the BLM to begin doing
meaningful consultation which integrates the needs of local communities and their needs into its
decision-making process. Additional consultation on these issues and cultural concerns are
warranted.
XX. Conclusion
The Chapter respectfully requests that the BLM defer all FFO parcels. The Chapter also requests
that the BLM (with both field offices) meet with the Chapter (and its neighboring Chapters)
regarding this protest.
With Thanks,
_______-S-___________
Harry Domingo.
Counselor Chapter President
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Ojo Encino Chapter Resolution OJOE 11-17-16/002

Resolution COUN-2016-11 was also passed by the following chapters:
Chapter
Resolution # or Date
Becenti Chapter
Counselor Chapter

COUN-2016-11

Dikon Chapter

DIL# 12-70-16

Hardrock Chapter

12/17/2016

Huerfano Chapter

HUE-015-17

Lake Valley Chapter

LVC-NOV13-006

Nageezi Chapter

NC 17-013

Oljato Chapter

OLJ11-09-16

Pueblo Pintado Chapter

PPC-11-2016-037

Oak Springs Chapter

OSC 1-08-17 #18

Teesto Chapter

TEE-NOV-12-17

Torreon/Starlake Chapter

TSL 11/2016-092

Whitehorse Lake Chapter

11/16/2016

Whiterock Chapter

WRC-017-009

Resolution
Chapters)

COUN-2016-11was also passed by the Eastern Navajo Agency Council (composed of representatives from 31 Eastern Agency

Also please see the following documents:

All Pueblos Governor’s Council Resolution APCG 2017-12
CALLING FOR A MORATORIUM ON ALL PERMITTING AND LEASING FOR OIL AND GAS
DEVELOPMENT IN AREAS THAT WOULD IMPACT TRADITIONAL CULTURAL PROPERTIES
AND SACRED SITES IN GREATER CHACO REGION
National Congree of American Indians Resolution MKE-17-008
To Support Moratorium on Leasing and Permitting in Greater Chaco Region.
New Mexico State Legislature House Memorial 70
A MEMORIAL REAFFIRMING NEW MEXICO'S COMMITMENT TO PROTECTING AND
PRESERVING TRIBAL, CULTURAL AND HISTORICAL SITES AND RESOURCES IN THE
GREATER CHACO CANYON LANDSCAPE
In particular in the resolved section:
BE IT FURTHER RESOLVED that the United States department of the interior's
bureau of land management and bureau of Indian affairs desist from any leasing
or issuance of permits without prior tribal consultation in the greater Chaco
landscape, as designated by the bureau of land management, until the resource
management plan amendment is complete in accordance with federal law; and
(Page 6)
Compendium of Scientific, Medical, and Media Findings
Demonstrating Risks and Harms of Fracking (Unconventional Gas and Oil Extraction)
Fifth Edition
March 2018
https://www.psr.org/wp-content/uploads/2018/04/fracking-compendium-5.pdf

